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REPORTER'S  NOTES. 


The  volume  of  laws  quoted  as  the  "  Revised  Statutes," 
refers  to  the  edition  prepared  in  1866  by  E.  Estabrook. 


The  volume  of  laws  quoted  as  the  "  Greneral  Statutes/* 
refers  to  the  edition  prepared  in  1873  by  Guy  A.  Brown. 


The  volume  of  laws  quoted  as  the  "  Compiled  Statutes," 
refers  alike  to  the  first  edition,  1881,  and  second  edition, 
1885,  compiled  by  Guy  A.  Brown. 


Acts  of  various  years  are  cited  by  reference  to  volume  of 
laws  and  the  year  in  which  they  were  passed. 


This  volume  contains  a  report  of  decisions  handed  down 
prior  to  Jan.  9,  1886,  except  those  previously  reported, 
and  some  cases  in  which  rehearings  have  been  granted. 


The  syllabus  in  each  case  in  this  volume  was  prepared  by 
the  judge  writing  the  opinion,  in  accordance  with  rule  23. 


The  court,  at  the  January  term,  1885,  adopted  new  rules, 
which  went  into  eflTect  June  6.  These  rules  appear  in  an  ap- 
pendix at  the  end  of  this  volume. 

lAnoolny  April.  1, 1886. 
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Admitted  since  the  publication  of  Vol.  17,  and  prior 
Jan.  9^  1886. 

HuoH  J.  BoBBS,  T.  L.  Lewis, 

J.  A.  Gbimison,  John  W.  Lytle, 

S.  E.  HOSTBTTEB,  THOMAS  C.  MTTNOEB, 

E.  N.  Kaufpman,  J.  S.  Shbopshibe, 

John  L.  Kknkbdy,  Gboboe  H.  Stuabt. 


The  following  amendments  to  rules  were  adopted  at  the 
July  term,  1885: 

Rule  3.  [Failure  op  Parties  to  Appear.] — When- 
ever a  cause  is  reached  in  its  r^ular  order  on  trial  of  cases^ 
and  either  party  appears  in  person  or  by  attorney,  the  cause 
shall  be  continued  to  the  next  regular  term,  unless  abstracts 
and  briefs  of  both  parties  are  on  file,  in  which  case  it  shall 
be  submitted  to  the  court  in  the  same  manner  as  if  oral 
argument  had  been  had. 

Rule  4.  [Submission  of  Causes.] — Whenever  a  cause 
is  regularly  reached,  and  the  plaintiflF  in  error  or  appellant 
fails  to  appear,  and  his  abstract  is  not  on  file,  the  defend- 
ant may  have  the  case  dismissed,  or  may  submit  it  either 
with  or  without  argument  When  the  defendant  makes 
default,  and  there  is  due  proof  of  service  of  summons  in 
error  or  notice  of  appeal  having  been  made  in  the  cause, 
and  abstract  and  brief  of  plaintiff  are  on  file  with  proof  ol 
service  thereof  within  the  time  provided  by  rules  7  and  8, 
the  plaintiff  may  proceed  ex  parte. 

The  following  additional  rule  was  adopted : 

Rule  21.  All  motions  made  or  submitted  to  the  court 
shall  be  in  writing;  and  notice  thereof,  except  motions  for 
rehearing,  shall  be  served  on  the  adverse  party  or  his  at- 
torney of  record  at  least  one  day  before  the  hearing.  Such 
notice  shall  conform  to  the  provisions  of  section  574  of  the 
code,  be  served  by  a  sheriff,  constable,  or  any  disinterested 
person,  who  shall  be  entitled  to  fees  allowed  by  law  for 
service  of  a  summons.  The  return  of  any  such  officer  or 
affidavit  of  any  such  person  shall  be  proof  of  service. 
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CASES 

ARGUED  AND  DETERMINED 

IN  THE 

SUPfflE  COURT  OF  NEBRASKA. 

JULY  TERM,  1885. 


PRESENT: 

Hon.  am  ASA  COBB,  Chiet  Justics. 

•*     SAMUEL  MAXWELL. )  Trmaw. 
-     M.  B.  REESE,  f  JUDOB8. 


David  E.  Sayre  et  al.,  appellees,  v.  William  H. 
Thompson  et  al,,  appellants. 

1.  Creditor's  Bill :  petition.    Where  after  jndgment  and  before 

the  issuance  of  execation  thereon,  the  defendant  removed  to  an- 
other ooanty,  and  the  plaintilTs  issued  an  execution  to  the  origi- 
nal county,  which  was  returned  wholly  unsatisfied  for  want  of 
goods  or  lands,  upon  a  creditor's  bill  being  brought  to  subject  a 
certain  other  judgment  to  the  payment  of  said  first  named  judg- 
ment, on  the  ground  that  said  last  named  judgment  was  held  in 
secret  trust  for  the  debtor  in  said  first  named  judgment,  and  said' 
bill  contained  an  averment  '^  that  the  said  defendant,  William 
H.  Thompson,  has  no  property  whatever  subject  to  sale  on  exe- 
cution," Hdd,  Sufficient. 

2.  :  DEFENSE:  ESTOPPEL.  W.  H.  T.,  a  merchant,  being  in- 
debted to  S.,  sold  his  entire  stx>ck  to  L.,  taking  time  notes  in 
payment,  and  afterwards,  upon  a  colorable  sale  thereof,  trans- 
ferred said  notes  to  B.  S.  brought  suit  against  W.  H.  T.,  and 
attached  the  goods  in  the  hands  of  L. ,  claiming  that  the  sale 
from  W.  H.  T.  to  L.  was  fraudulent  and  void.    L.  replevied 
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the  goods.  Afterwards,  S.  abandoned  his  attachment,  and  by 
stipulation  released  all  claim  for  a  return  of  the  goods.  B., 
having  sued  L.  on  the  notes  and  obtained  judgment,  S.  brought 
a  creditor's  suit  against  B.  and  others  to  have  the  judgment  of 
B.  against  L.  applied  to  the  payment  of  his  judgment,  ffdd^ 
That  B.  is  estopped  to  set  up  and  claim  as  a  defense  to  such  suit 
that  S.  obtained  satisfaction  of  his  debt  by  means  of  his  attach- 
ment of  the  said  goods. 

3.    :  ATTORNEYS*  LIEN.   S.  and  P. ,  the  attorneys  who  obtained 

the  judgment  for  B.  against  L.,  having  been  made  defendants 
in  said  creditor's  snit  for  the  purpose  of  cutting  off  their  lien  on 
said  judgment  for  their  fees,  ffeld^  That  no  question  of  notice 
of  such  attorneys'  claim  of  lien  could  arise  in  said  case,  and  that 
if  snch  question  could  arise,  that  actual  notice  is  sufficient  under 
the  statute. 

Appeal  from  the  district  court  of  York  county.  Heard 
below  before  Norval,  J. 

Sedgwick  &  Power,  for  appellants. 

Brovm  &  Ryan  Br  other  8,  for  appellees. 

CoBB,  Ch.  J. 

This  is  an  action  in  the  nature  of  a  creditor's  bill, 
brought  by  certain  judgment  creditors  of  William  H. 
Thompson  against  said  Thompson,  together  with  W.  A. 
Brown,  Samuel  H.  Sedgwick,  and  Frederick  C.  Power, 
for  the  purpose  of  subjecting  a  certain  judgment  at  law  re- 
covered in  the  district  court  of  York  county  by  the  said 
W.  A.  Brown  against  one  James  Lemon  to  the  payment 
of  the  judgments  of  the  said  plaintiffs  against  Thompson. 

Plaintiffs,  by  their  petition,  after  setting  out  their  several 
judgments  against  Thompson,  the  issuing  of  executions 
thereon  respectively,  and  their  return  wholly  unsatisfied, 
and  the  insolvency  of  Thompson,  proceed  to  charge  as  fol- 
lows: "That  for  some  years  prior  to  the  26th  day  of 
April,  1880,  the  defendant  William  H.  Thompson  was 
engaged  in  keeping  a  store  of  general  merchandise  in  the 
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said  city  of  York,  Nebraska,  carrying  on  the  business  of  a 
general  merchant  at  said  place^  and  that  the  claims  for 
which  tlie  said  seveiul  judgments  *  *  *  ^^p^ 
rendered  were  for  goods  purchased  by  the  said  Thompson 
on  credit  and  for  money  used  in  his  said  business  *  *  * 
that  the  said  Thompson  being  considerably  indebted,  for 
the  purpose  of  cheating  and  defrauding  his  creditors  and 
for  the  purpose  of  placing  his  goods  and  property  beyond 
the  reach  of  his  creditors  *  *  *  and  particularly  the 
plaintiffs,  did,  on  the  26th  day  of  April,  1880,  pretend  to 
sell  and  did  deliver  to  one  James  Lemon  all  his  goods 
merchandise,  book  accounts,  and  property  subject  to  execu- 
tion or  l^al  process,  for  the  consideration  of  six  thousand 
dollars,  five  hundred  dollars  of  which  was  paid  at  the  time 
of  said  pretended  sale,  and  for  the  balance  of  five  thousand 
five  hundred  dollars  the  said  Thompson  took  the  unsecured 
notes  of  the  said  Lemon,  payable  as  follows :  Five  hundred 
dollars  payable  in  sixty  days  after  the  date  of  the  sale,  and 
five  hundred  dollars  every  two  months  thereafter,  thus  ex- 
tending the  time  for  the  payment  of  said  notes  over  the 
period  of  twenty-two  months,  all  of  which  was  done  by 
the  said  Thompson  with  the  view  and  for  tlie  purpose  of 
cheating  and  defrauding  his  creditors  and  particularly 
thcrse  plaintiffs. 

*  *  *  "  That  the  said  defendant  Thompson,  for  the 
purpose  of  hindering  and  defrauding  his  creditors  in  the 
collection  of  their  just  claims,  and  particularly  the  plain- 
tiffs, did  send  and  remove  the  aforesaid  notes  of  the  said 
James  Lemon  out  of  the  state  of  Nebraska,  and  beyond 
the  jurisdiction  of  the  courts  of  this  state,  and  secreted  said 
notes  that  they  might  not  be  made  subject  to  the  payment 
of  the  debts  due  his  creditoi-s,  and  especially  these  plain- 
tiffs, whereby  these  plaintiffs  and  each  of  them  were  wholly 
unable  to  come  at  the  same  or  any  part  of  them. 

*  *  *  "That  on  the  10th  day  of  July,  1882,  ten  of 
the  said  notes  were  sued  by  W.  A.  Brown  in  the  district 
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court  of  York  county,  as  the  owner  of  the  same,  and  judg- 
ment was  rendered  by  said  court  in  favor  of  W.  A.  Brown, 
against  James  Lemon,  on  the  18th  day  of  Sept<^mber,  1883, 
for  the  sum  of  six  thousand  eight  hundred  and  seventeen 
dollars  and  eighty  three-cents,  which  said  judgment  is  still 
wholly  unsatisfied  and  of  record  appears  to  be  the  property 
of  the  said  W.  A.  Brown.  The  plaintiffs  allege  that  the 
assignment  under  which  the  said  defendant  W.  A.  Brown 
claims  to  be  the  owner  of,  and  as  such  sued  upon,  said 
notes,  was  fraudulent  and  colorable  only,  and  was  made  by 
said  Thompson  and  received  by  said  Brown  with  that  in- 
tent, and  for  no  other  purpose,  and  as  part  of  the  scheme 
of  said  Thompson  to  cheat,  hinder,  and  delay  the  creditors 
of  the  said  defendant  Thompson  in  the  collection  of  their 
just  claims,  and  especially  to  hinder  and  defraud  these 
plaintiffs. 

*  *  *  "  That  said  assignment  was  without  considera- 
tion, and  was  made  solely  for  the  purpose  of  placing  said 
notes  and  the  avails  thereof  beyond  the  reach  of  the  cred- 
itors of  the  said  Thompson,  and  particularly  of  these  plain- 
tiffs. And  the  said  defendant  W.  A.  Brown  has  no  equit- 
able right  to  or  interest  in  the  same,  but  that  he  holds 
them  for  the  use  and  benefit  of  the  said  defendant  Thomp- 
son,^^  etc.,  with  the  usual  allegations  of  conspiracy  and  con- 
federation against  the  defendants  Thompson  and  Brown. 

The  plaintiffs,  in  and  by  their  said  petition,  also  all^e 
that  the  defendants  S  edgwick  &  Power,  as  attorneys, 
brought  the  action  for  the  said  defendant  W.  A.'  Brown 
on  the  notes  given  by  Lemon  as  heretofore  stated,  and  ob- 
tained judgment  on  the  same  as  in  said  petition  before 
stated,  and  for  such  services  said  Sedgwick  &  Power  have 
pretended  to  file  an  attorney's  lien  on  said  judgment  for 
the  sum  of  ona  thousand  dollars,  as  the  alleged  value  of 
their  services  in  obtaining  the  said  judgment  against 
Lemon,  as  aforesaid,  which  said  sum  of  one  thousand  dol- 
lars the  plaintiffs  allege  is  greatly  in  excess  of  the  value  of 
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said  services,  even  if  the  said  Sedgwick  &  Power  are  en- 
titled to  a  lion  on  said  judgment  for  said  servioes,  etc., 
with  prayer  for  injunction  and  relief,  etc.  And  also 
^'tbat  the  court  inquire  and  ascertain  whether  the  said 
Sedgwick  &  Power  are  entitled  to  a  lien  on  said  judgment 
for  their  services,  and  if  such  lien  shall  be  allowed  an  en* 
quiry  be  had  as  to  what  said  services  were  reasonably 
worth/'  etc.,  with  prayer  for  general  relief. 

Each  of  the  defendants,  except  l*hompson,  answered^ 
and  replications  being  made  thereto,  the  pleadings  present 
the  several  questions  hereinafter  stated. 

A  trial  was  had  to  the  court,  a  jury  being  waived.  The 
court  found  all  the  allegations  of  the  plaintiffs'  petition  to 
be  true  excepting  as  to  the  Hen  of  Sedgwick  &  Power. 
And  further  found  in  favor  of  the  defendants  Sedgwick 
&  Power,  in  respect  to  their  said  lien,  that  their  services 
as  such  attorneys  in  prosecuting  said  notes  to  judgment 
were  rendered  in  good  faith,  were  of  the  value  of  seven 
hundred  and  fifty  dollars,  that  no  part  thereof  has  been 
paid,  that  a  written  notice  of  such  lien  was  duly  filed,  of 
which  the  said  James  Lemon  and  each  of  the  plaintifis  had 
actual  notice. 

A  final  judgment  was  entered  in  accordance  with  the 
9aid  findings,  from  which  the  cause  is  brought  to  this  court 
OD  two  appeals. 

The  appeal  of  W.  A.  Brown,  defendant,  presents  the 
following  points : 

1.  Are  plaintifis  entitled  to  relief  by  creditor's  bill  be- 
fore the  issuance  of  an  execution  against  their  debtor  di- 
rected to  the  sheriff  of  the  county  in  which  he  resided  at 
the  time  of  its  issuance,  and  its  return  unsatisfied  in  whole 
or  in  part? 

2.  Are  the  plaintiflfe  entitled  to  proceed  by  creditor's 
bill  after  having  caused  to  be  levied  upon  and  seized  by 
the  sheriff  of  the  county,  upon  executions  issued  by  them 
against  their  judgment  debtor,  sufficient  goodii  and  chat- 
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tela  to  satisfy  their  said  judgments  as  the  property  of  said 
jadgmeDt  debtor^  and  upon  the  same  being  replevied  by 
one  James  Lemon^  having  by  stipulation  released  and  sur^ 
rendered  all  claim  thereto  and  of  a  return  thereof? 

3.  The  finding  of  tlie  court  that,  **  Afterwards  said 
Thompson  transferred  said  notes  so  taken  to  his  co-defend- 
ant, W.  A.  Brown,  in  whose  name  suit  was  brought  on  ten 
of  said  notes,  against  said  James  Lemon,  and  judgment 
thereon  recorded  therein  in  this  court  on  the  18th  day  of 
September,  1883,  for  the  sum  of  $6,8 17^^^  and  casts; 
that  said  judgment  is  wholly  unsatisfied,  that  the  said  pur- 
chase of  the  said  notes  by  Brown  from  the  said  Thompson^ 
and  recovery  of  judgment,  was  a  part  of  the  fraudulent 
scheme  and  device  of  the  said  Thompson  and  the  said 
Brown  to  hinder,  defraud,  and  delay  the  creditors  of  the 
said  Thompson,  especially  the  plaintiffs,  in  the  collection  of 
their  just  debts  and  judgments  due  from  the  said  Thomp- 
son, and  that  therefore  the  said  W.  A.  Brown  is  the 
equitable  trustee  of  the  plaintiffs  as  to  their  above  named 
judgments,"  etc.,  is  not  sustained  by  the  evidence,  and  that 
the  judgment  is  not  sustained  by  the  evidence. 

Upon  the  first  point,  the  Nebraska  cases  cited  by  counsel 
for  defendants  fall  short  of  sustaining  their  position.  The 
case  of  Weil  &  Cahn  v,  Lankins,  3  Neb.,  384,  decided 
but  a  single  point,  to-wit:  **That  an  attaching  creditor 
cannot  maintain  an  action  in  the  nature  of  a  creditor's  bill 
to  have  an  alleged  fraudulent  conveyance  from  his  debtor 
set  aside,  such  action  can  only  be  maintained  by  a  judg- 
ment creditor."  The  other  two  cases  cited — Weinland  v. 
Cochran,  9  Neb.,  482;  Orowell  v.  Horaceh,  12  Id.,  622— 
simply  follow  this  and  go  no  further. 

The  case  of  Reed  v.  Wheaton,  7  Paige's  Chan.,  663> 
goes  further,  and  holds  that  "where  a  creditor's  bill  is 
founded  upon  a  judgment  in  the  supreme  court  or  a  decree 
of  the  court  of  chancery,  so  that  an  execution  thereon  may 
be  issued  to  any  county,  the  complainant  must  show  affirm* 
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atively  in  his  bill  that  he  has  exhausted  his  remedy  by 
issuing  an  execution  to  the  county  in  which  the  defendant 
resided  at  the  time  when  such  execution  was  issued,  or  he  , 
must  state  in  his  bill  some  sufiScient  legal  excuse  for  issu- 
ing his  execution  to  a  different  county/' 

In  that  case  it  appeared  from  the  pleadings  that  the  de- 
fendant^ who  had  formerly  resided  in  Grenesee  county, 
where  the  judgment  was  rendered,  had  at  the  time  of  the 
issuance  of  the  execution  to  the  sheriff  of  Grenesee  removed 
across  the  line  into  Niagara  county,  and  then  lived  at  a 
place  in  the  latter  county  about  ten  miles  from  his  former 
residencei  ''and  that  if  an  execution  had  been  issued  to  that 
county  it  could  have  been  levied  upon  personal  property, 
which  he  had  there  and  which  was  subject  to  sale  on  exe- 
cution, sufficient  to  have  satisfied  the  debt  and  costs/' 

This  case  is  followed  by  that  of  Mer.  and  Mechanics 
Bank  V.  Or^Uhy  10  Paige,  519;  also,  by  Wheeler  v. 
Heenman,  3  Sand.  Ch'y,  650,  and  Smith  v.  Fitch,  Clarke's 
Ch'y,  188. 

In  the  former  of  these  cases  the  court  queries,  "Whether 
a  positive  averment  in  the  bill  that  the  defendant  has  no 
real  or  personal  estate  whatever  in  the  county  where  he 
resides,  which  is  liable  to  a  levy  and  sale  by  execution, 
would  be  a  sufficient  legal  excuse  to  authorize  the  filing  of 
a  creditor's  bill  upon  the  return  of  an  execution  issued  to 
another  county." 

This  query,  I  think,  should  be  answered  in  the  affirm- 
ative. Such  an  averment  would  present  an  i^sae  which  the 
plaintiff  would  be  bound  to  prove,  and  upon  its  proof  the 
necessary  fiict,  and  the  only  one  which  the  return  of  an 
execution  issued  to  the  proper  county  would  tend  to  prove, 
would  be  established  before  the  court. 

In  the  case  at  bar  the  petition  contains  the  following 
allegation :  "  That  the  said  defendant,  William  H.  Thomp- 
son, has  no  property  whatever  subject  to  sale  on  execu- 
tion."    This  all^tion  is  not  denied  by  any  of  the  defend- 
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ants  and  mui^  therefore  be  taken  to  be  true,  and  while  it 
is  not  as  full  as  it  might  and  should  have  been,  it  will  in 
view  of  the  other  facts  admitted  and  proved  in  the  case  be 
held  sufficient. 

Upon  the  second  point  it  appears  from  the  answer  of  de- 
fendant Brown,  and  replj  of  plaintiff  thereto,  that  upon 
the  commencement  of  the  several  original  actions  against 
the  defendant  Thompson  by  the  respective  plaintiffi  therein, 
writs  of  attachment  were  issued  in  each  of  such  cases,  and 
goods  attached  thereon  sufficient  to  satisfy  each  of  said 
claims.  Said  goods  were  afterwards  replevied  by  Lemon, 
who  claimed  the  same  under  a  sale  to  him  by  defendant 
Thompson.  The  several  plaintiffs  in  said  actions — joint 
plaintiffs  in  the  case  at  bar — finally  yielded  to  this  claim 
of  Lemon  and  submitted  to  the  replevin  suit. 

I  think  that  the  most  that  can  be  claimed  for  this  part 
of  the  proceeding  is,  that  the  plaintiffs  thereby  ratified  the 
sale  from  Thompson  to  Lemon.  Brown,  by  bringing  suit 
and  recovering  judgment  against  Lemon  on  the  notes  given 
by  him  to  Thompson  upon  said  sale,  also  ratified  the  said 
sale,  and  is  estopped  to  deny  the  ownership  of  Lemon  in 
said  goods,  or  to  predicate  any  defense  upon  the  fact  of 
plaintiffs'  recognition  of  such  ownership.  I  therefore  deem 
it  unnecessary  to  discuss  or  decide  upon  the  question  of 
law  raised  by  counsel  for  defendant  on  this  point. 

The  third  point  attacks  the  findings  of  the  district  court 
on  the  merits  of  the  case.  The  defendant  W.  A.  Brown 
claims  to  be  a  bonafde  purchaser  of  the  Lemon  notes  for 
their  full  value  without  notice  of  any  infirmity  or  defense, 
and  in  his  deposition  taken  to  be  used  on  the  trial  in  his 
suit  against  Lemon  on  the  said  notes,  which  deposition  was 
also  introduced  and  admitted  ok  evidence  on  the  trial  of 
the  case  at  bar,  he  testified  that  he  bought  the  notes,  ten 
in  number,  calling  for  five  hundred  dollars  each,  from  W. 
H.  Thompson,  on  or  about  the  first  day  of  January,  1881; 
that  he  paid  $2,250  down  on  the  said  purchase,  and  gave 
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Thomp6on  his  own  notes,  to- wit:  Four  notes  for  four 
hundred  dollars  each  and  one  for  two  hundred  and  fifty 
dollars.  That  the  money  which  he  paid  down  he  had  had 
for  a  long  time;  that  a  part  of  it,  over  one  thousand  dollars 
of  it,  he  brought  with  him  from  Iowa  when  he  came  to  this 
state.  That  he  took  the  money  which  he  paid  Thompsoni 
at  the  time  he  paid  him, out  of  a  trunk  in  which  he  had  al- 
ways kept  it.  That  the  trunk  was  kept  in  the  store-room  at 
the  railroad  depot.  That  his  business  was  that  of  telegraph 
repairer  on  monthly  wages.  That  his  wages  averaged  $70 
per  month.   • 

There  was  a  large  amount  of  testimony  taken  and  intro- 
duced on  the  part  of  the  plaintifis,  mostly  in  the  form  of 
depositions  of  witnesses  residing  in  the  state  of  Iowa,  at  and 
near  the  place  of  the  former  residence  of  the  defendant 
Brown,  as  to  his  business,  property,  and  means  while  he 
resided  there,  and  at  the  time  of  his  departure  for  this  state. 
It  is  not  deemed  necessary  to  quote  any  of  this  testimony, 
but  only  to  say  that  upon  careful  examination  of  it  I  think 
it  amply  sufficient,  in  a  case  of  fraud,  to  call  upon  the  said 
defendant  to  show  by  evidence  other  than  his  own  that  he 
possessed  the  money  which  he  claims  thus  to  have  parted 
with,  and  to  explain  the  scource  from  which  it  was  derived 
more  explicitly  than  he  has  done.  He  also  stated  in  his 
deiK>sition  above  referred  to,  that  after  paying  Thompson 
the  $2,250  at  the  time  of  the  purchase  of  the  notes,  he  had 
a  large  amount  of  money — over  fifteen  hundred  dollars 
left.  It  appears  from  the  deposition  of  the  father-in-law 
of  Brown,  and  he  is  substantially  corroborated  by  a  dozen 
or  more  of  his  neighbors,  tliat  Brown  left  Iowa  for  Nebi^aska 
in  the  fall  of  1879,  and  at  that  time  he  was  absolutely  with- 
out money,  property,  or  means  of  any  kind,  and  that  for 
the  following  two  years  he  had  supported  his  family,  con- 
sisting of  a  wife  and  two  children,  who  remained  in  Iowa. 
It  seems  to  me  that  if  he  in  fact  acquired  the  sum  of  four 
thousand  dollars,  over  and  above  his{)ersonal  expenses  and 
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what  he  contributed  to  the  support  of  his  family,  within 
the  time  intervening  between  the  time  of  his  leaving  hi» 
home  in  Iowa  and  die  date  of  the  alleged  purchase  of  th& 
notes  in  question,  he  would  be  able  to  sho\^  from  what 
source  and  in  what  manner  he  acquired  it;  and  I  think 
there  was  sufficient  evidence  against  him  to  cast  upon  him 
the  burden  of  making  such  showing.  And  in  the  absence 
of  any  evidence  on  his  part  tending  to  support  his  own 
daim  of  possessing  the  money  which  he  claims  to  have  paid 
for  the  notes,  I  think  the  evidence  on  the  part  of  the  plain- 
tifis  sufficient  to  sustain  the  findings  of  the  cdhrt. 

The  appeal  of  the  plaintiffs  raises  the  question  of  the 
finding  of  the  district  court  in  favor  of  the  defendants 
Sedgwick  &  Power  sustaining  their  claim  to  a  lien  upon 
the  judgment  against  Lemon  for  the  amount  of  seven  hun- 
dred and  fifty  dollars,  their  fees  in  the  case  in  which  said 
judgment  was  rendered.  The  plaintiffs,  by  their  petition^ 
question  the  amount  due  the  said  Sedgwick  &  Power  for  • 
their  services  and  disbursements  in  obtaining  the  said  judg- 
ment, but  do  not  directly  deny  their  right  to  a  lien  for 
whatever  such  services  and  disbursements  were  really  worth. 
Plaintiffs,  in  their  reply  to  the  answer  of  Sedgwick  & 
Powers,  "  say  that  the  attorneys,  Sedgwick  &  Power,  were 
not  entitled  to  have  and  enforce  an  attorney's  lien  against 
Said  judgment  for  their  services  in  recovering  the  same,  for 
the  said  attorneys  have  never  served  upon  James  Lemon, 
the  judgment  defendant,  a  notice  of  said  claim' of  a  lien,'* 
etc. 

Our  statute  provides,  Comp.  Stat.,  Ch.  7,  Sec.  8:  "An 
attorney  has  a  lien  for  a  general  balance  of  compensation 
upon  any  papere  of  his  client  which  have  come  into  his 
possession  in  the  course  of  his  professional  employment^ 
upon  money  in  his  hands  belonging  to  his  client,  and  in 
the  hands  of  the  adverse  party  in  an  action  or  proceeding 
in  which  the  attorney  was  employed  from  the  time  of  giv- 
ing notice  of  the  lien  to  that  party." 
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This  I  understand  to  be  but  a  re-enactment  of  the  oom-^ 
mon  law. 

Weeks,  in  his  work  on  Attorneys  at  Law,  p.  609,  quotea 
Lord  Mansfield  as  saying,  in  Welsh  v.  Hole,  1  Doug.,  338 : 
"An  attorney  has  a  lien  on  the  money  recovered  by  his  client 
for  his  bill  of  costs ;  if  the  money  come  to  his  hands  he 
may  retain  the  amount  of  his  bill.  He  may  stop  it  in 
transitu  if  he  can  lay  hold  of  it.  If  he  apply  to  the 
court  they  will  prevent  its  being  paid  over  until  his  de^ 
mand  is  satisfied.  I  am  inclined  to  go  still  further,  and 
to  hold  that  if  the  attorney  gives  notice  to  the  defendant 
not  to  pay  till  his  bill  should  be  discharged,  a  payment  by 
the  defendant  after  such  notice  would  be  in  his  own  wrong,. 
and  like  paying  a  debt  which  has  been  assigned  after 
notice.'' 

I  do  not  see  how  the  question  of  notice  could  arise  be* 
tween  attorney  and  client,  but  only  between  the  attorney 
of  the  successful  party  to  a  suit  or  proceeding  and  the  un«^ 
successful  party,  who  is,  by  force  of  the  judgment  in  such 
suit  or  proceeding,  held  to  the  payment  of  money,  and  then 
only  where  such  party  claims  to  have  paid  such  money  to 
some  other  party  without  notice  of  the  lien  of  such  attor^ 
ney.  If  the  question  of  notice  could  not  have  arisen  be- 
tween Brown  and  his  attorneys  as  to  their  fees,  I  don't  see 
how  it  can  arise  between  them  and  the  plaintiffs,  who  seek 
to  be  declared  the  cestui  que  trust  of  Brown  as  to  the  said 
judgment.  Even  if  the  question  of  notice  does  arise  be- 
tween them,  they,  as  well  as  Lemon,  have  actual  notice  of 
the  daim  of  defendants  Sedgwick  &  Power,  and  that  is  all 
that  is  necessary  to  comply  with  the  terms  of  the  statute, 
as  I  understand  it.  As  to  the  amount  of  the  said  lien  or 
the  value  of  the  services  of  said  Sedgwick  &  Power  in 
prosecuting  said  notes  to  judgment,  whatever  might  be  the 
opinion  of  this  court  were  the  question  presented  to  them 
originally,  it  cannot  be  questioned  that  the  finding  and 
judgment  of  the  court  on  that  branch  of  the  case  as  well 
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«s  upon  the  other  is  amply  sustained  by  the  evidence.    The 
■judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 

Maxwell,  J.,  concurs. 

Reese,  J.,  having  been  of  counsel  in  a  collateral  pro- 
tjeeding,  took  no  part  in  the  decision. 


-'  James  G.  McClay,  Jr.,  William  Mangan,  and  John 
Ford,  plaintiffs  in  error,  v.  Nancy  Worrall, 
defendant  in  error. 

1.  Iiiquors:  damages  by  sale  of:  action  by  paupeb.  A 
poor  person  dependent  for  support  upon  a  relative,  according  to 
the  provisions  of  chapter  67,  Comp.  Stat.,  may,  in  his  own  name 
and  for  his  own  benefit,  maintain  an  action  against  a  vendor  of 
intoxicating  drinks  for  the  loss  of  such  support,  caused  by  the 
death  of  such  relative,  when  such  death  occurs  in  consequence 
of  the  traffic  of  such  vendor  in  intoxicating  drinks,  without  any 
action  of  the  county  commissioners  in  that  behalf. 

^.  Challenge  to  Jurors.  When  such  action  is  brought  against 
two  or  more  defendants  they  are  entitled  to  no  more  peremptoiy 
challenges  of  jurors  than  where  the  action  is  against  a  single  de- 
fendant. 

3.  Instructions.  Certain  instructions  prayed  by  defendants  and 
refused  by  the  court  examined,  and  Hdd,  Properly  refused. 

Error  to  the  district  court  for  Nemaha  county.     Tried 
below  before  Broady,  J. 

StoweU  &  KeUigar,  J.  C.  Watson,  M  W.  Thomas,  and 
O.  B,  BeveridgCy  for  plaintiffs  in  error. 

Osbom  &  Taylor y  for  defendant  in  error. 
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Cobb,  Ch.  J. 

This  action  was  brought  by  the  defendant  in  error  for 
the  loss  of  her  support,  in  the  homicide  of  her  only  son, 
Davis  S.  Worrall,  who  was  killed  by  one  Mark  Hall,  on 
the  4th  day  of  July,  1884,  at  North  Auburn,  Nemaha 
county.  The  action  was  brought  against  the  plaintiffs  in 
error,  James  G.  McClay  and  William  Mangan  and  John 
Ford,  co-partners  in  business  as  Mangan  &  Ford,  on  the 
ground  that  they,  being  at  the  above  date  saloon  keepers  at 
said  place  engaged  in  selling  intoxicating  liquors,  both  the 
said  McClay  and  Mangan  &  Ford,  at  their  respective  sa- 
loons sold  and  furnished  to  the  said  Mark  Hall  and  the 
said  Davis  8.  Worrall  intoxicating  liquors,  which  they  then 
and  there  drank,  that  they  thereby  became  intoxicated  and 
by  reason  of  such  intoxication  they  became  engaged  in  a 
wrangle,  and  the  said  Mark  Hall  assaulted  the  said  Davis 
8.  Worrall  with  a  billiard  cue  and  killed  him,  thereby  cans* 
ing  the  loss  of  support  to  his  aged  mother,  the  plaintiff. 

It  was  proved  on  the  trial  that  the  plaintiff  is  fifty-nine 
years  of  age,  that  she  is  a  widow,  and  has  been  for  twenty- 
one  years;  that  she  is  and  has  been  for  the  last  ten  years 
of  delicate  and  failing  health,  and  unable  to  perform  man- 
ual labor  except  to  a  very  limited  extent;  that  she  has 
no  property  or  means,  except  a  very  few  cheap  household 
goods ;  that  she  has  for  ten  years,  up  to  the  time  of  the 
death  of  her  son,  Davis  8.  Worrall,  lived  with  and  been 
supported  by  him  by  means  of  his  labor;  that  she  has  no 
son  now  living ;  that  she  has  four  daughters  all  of  whom 
are  married,  and  none  of  whom  have  any  property  or  means 
for  the  support  of  plaintiff.  It  also  appears  that  the  said 
Davis  S.  Worrall  was,  at  the  time  he  was  killed  as  afore- 
said, of  the  age  of  twenty-thxee  years,  and  unmarrieii  ^ 
that  he  was  engaged  in  cultivating  rented  land;  that  he 
owned  a  team  and  a  few  agricultural  implements,  but  was 
in  debt  for  a  portion  of  them  ;  that  he  was  a  strong,  healthy 
man,  industrious  and  of  good  linl>its. 
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It  was  also  proved,  as  well  as  admitted  in  the  pleadings, 
that  at  the  time  of  the  death  of  Davis  S.  Worrall  the  de- 
fendants, McClay  by  himself  and  Mangan  &  Ford  together 
as  partners,  were  engaged  in  selling  malt^  vinous,  and  in- 
toxicating liquors  at  Auburn.  It  was  also  proved  that  on 
the  day  in  question,  and  before  the  altercation  in  which 
Davis  S.  Worrall  lost  his  life,  both  McClay  and  Mangan 
&  Ford  at  their  respective  saloons  in  Auburn,  by  themselves 
and  their  respective  barkeepers,  sold  and  furnished  both  to 
Davis  S.  Worrall  and  Mark  Hall,  the  man  who  killed  him, 
intoxicating  liquors  at  different  times,  which  they  severally 
drank,  and  by  means  of  which  they  both  became  intoxi- 
cated ;  that  by  reason  of  such  intoxication  they  quarreled 
and  Hall  struck  Worrall  with  a  billiard  cue,  from  the  effect 
of  which  he  soon  afterwards,  and  on  the  same  day,  died. 

The  .jury  found  a  verdict  for  the  plaintiff,  and  assessed 
her  damages  at  one  thousand  dollars.  The  cause  was 
brought  to  this  court  on  error. 

The  first  error  assigned  was  raised  by  demurrer  to  the 
petition  and  by  objection  to  the  introduction  of  any  testi- 
mony under  it,  on  the  ground  of  the  insufficiency  of  the 
petition  to  state  a  cause  of  action.  The  point  is  stated  by 
counsel  in  their  brief  in  the  following  language : 

"  First,  Because  she  does  not  belong  to  either  of  the 
classes  named  in  the  statute  upon  which  she  founds  her 
action. 

^'Second,  Because  her  claim  is  for  support  as  a  pauper, 
and  she  does  not  show  that  lier  pauperism  in  any  way  grows 
Out  of  or  is  justly  attributed  to  the  liquor  traffic,  and  if  she 
claims  as  a  pauper  she  has  no  right  of  action  for  support 
in  her  own  name,  under  the  provisions  of  the  Slocum  law. 
The  law  by  Sec.  17  having  provided  a  specific?  remedy  to 
compel  the  support  of  paupers,  that  remedy  must  be  strictly 
followed. 

"  Third.  That  if  she  had  a  legal  right  to  support  at  the 
hand  of  her  adult  son,  Davis  S.,  which  she  could  enforce  in 
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this  action,  that  legal  right  depended  upon  the  provisions  of 
^chapter  67  of  the  statutes  relating  to  paupers,  and  before 
she  could  recover  in  this  case  she  must  allege  facts  in  her 
petition  and  prove  the  same  on  the  trial  establishing  a  full 
compliance  with  the  provisions  of  that  act,  and  in  addition 
she  must  allege  and  prove  that  Davis  S.  was  of  sui&cient 
ability  to  support  her  as  is  contemplated  by  the  pauper  act, 
all  of  which  she  fails  to  do/' 

The  following  is  the  provision  of  statute  above  referred 
to — Sec  1,  chap.  67,  Comp.  Stats.:  "  Every  poor  person  who 
shall  be  unable  to  earn  a  livelihood  in  consequence  of  any 
bodily  infirmity,  idiocy,  lunacy,  or  other  unavoidable  cause, 
shall  be  supported  by  the  father,  grandfather,  mother, 
grandmother,  children,  grandchildren,  brothers,  or  sisters 
of  such  poor  person,  if  they  or  either  of  them  be  of  sufiS- 
cient  ability ;  and  every  person  who  shall  refuse  to  support 
his  or  her  father,  grandfather,  mother,  grandmother,  child, 
or  grandchild,  sister  or  brother,  when  directed  by  the  county 
commissioners  of  the  county  where  such  poor  person  shall 
be  found,  whether  such  relative  shall  reside  in  the  same 
county  or  not,  shall  forfeit  and  pay  to  the  county  commis- 
sioners, for  the  use  of  the  poor  of  their  county,  such  sum 
as  may  be  by  the  county  commissioners  adjudged  adequate 
and  proper  to  be  paid,  not  exceeding  ten  dollars  per  week, 
for  each  and  every  week  for  which  they  or  either  of  them 
shall  fail  or  refuse,  to  be  recovered  in  the  name  of  the 
county  commissioners,  for  tlfe  use  of  the  poor  aforesaid,  be- 
fore a  justice  of  the  peace  or  any  other  court  having  juris- 
diction ;  Provided^  That  whenever  any  persons  become 
paupers  from  intemperance  or  any  other  bad  conduct,  they 
shall  not  be  entitled  to  support  from  any  relative  except 
parent  or  child ;  And  provided  further y  That  such  poor 
person  entitled  to  support  from  any  such  relative  may 
bring  an  action  against  such  relative  for  support,  in  his  or 
her  own  name  and  behalf/' 

This  statute  declares  the  liability  and  legal  obligation  of 
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the  relatives  designated  to  support  the  class  of  poor  persons 
therein  named,  and  provides  the  manner  by  which  the  poor" 
fund  of  the  county  may  be  re  imbursed  in  cases  where  such 
relatives,  being  of  sufficient  ability,  shall  neglect  or  refuse 
such  support  after  being  requited  to  furnish  it.  But  it 
also  provides  that  such  poor  person  may  avail  himself  of 
the  right  to  support  therein  declared,  without  resort  to  the 
overseers  of  the  ])oor.  It  was  clearly  the  object  of  the 
second  proviso  to  the  section  above  quoted  to  open  an  ave- 
nue to  the  compulsive  support  of  the  class  of  persons  therein 
contemplated,  not  through  the  poor-house,  but  through  the 
courts  of  justice.  In  such  cases  it  is  the  court  and  not  the 
county  commissioners  as  overseers  of  the  poor  which  may 
decide  upon  the  status  of  such  poor  person  and  the  ability 
of  the  relative  to  furnish  such  support. 

The  case  at  bar  was  brought  under  the  provisions  of 
chapter  50,  and  the  plaintiff  need  only  invoke  the  provisions, 
of  chapter  67  for  the  purpose  of  establishing  one  link  in 
the  chain  of  law  constituting  her  right  to  recover,  to-wit : 
The  legal  obligation  resting  upon  a  son  of  whatever  age,, 
being  of  sufficient  ability,  to  support  his  aged,  infirm,  and 
destitute  mother.  Sec.  18  of  chapter. 50,  Comp.  Stat,  pro- 
vides that,  "The  person  so  licensed  shall  pay  all  damages 
that  the  community  or  individuals  may  sustain  in  conse- 
quence of  such  traffic,''  etc.  The  context  sufficiently  shows 
that  the  traffic  here  mentioned  is  the  traffic  in  malt,  spirit- 
uous, and  vinous  liquors  and  *any  intoxicating  drinks,  and 
by  the  provisions  of  section  11,  the  provisions  of  section  13 
are  made  to  apply  to  all  persons  engaged  in  such  traffic^ 
whether  licensed  or  not. 

The  foundation  of  the  plaintiff's  right  to  damages  against 
the  plaintiffs  in  error  is,  that  by  means  and  in  consequence 
of  their  traffic  she  has  sustained  the  loss  of  that  support 
which  the  law  of  the  state  as  well  as  the  law  of  nature  gave 
her  a  right  to,  at  the  hand  of  her  son.  Non  constat  that 
but  for  his  untimely  death  in  consequence  of  such  traffic 
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she  would  ever  have  occasion  to  invoke  the  laws  of  the 
state  against  him  for  such  support.  It  may  be  and  is 
granted,  that  in  an  actiou  under  the  proviso  above  quoted 
by  one  relative  against  another  for  support,  the  ability  of 
such  relative  would  have  to  be  alleged  and  proved,  and  it 
is  equally  true  that  in  the  case  at  bar  the  plaintiff  must 
have  alleged  and  proven  facts  sufficient  to  establish  a  legal 
and  reasonable  expectancy  that  but  for  his  death  her  son 
would  have  continued  in  the  future  as  in  the  past  to  possess 
the  ability  to  support  her.  This  she  has  done,  and  none 
the  less  so  because  his  ability  as  proved  consisted  le&s  in 
accumulated  property  than  in  strong  arms  and  a  willing 
heart. 

The  second  error  assigned  is,  because  the  court  erred  in 
refusing  to  allow  the  defendants  below  the  number  ot 
challenges  they  were  entitled  to  by  law,  and  in  refusing  to 
allow  to  each  of  the  defendants  three  peremptory  challenojcs 
they  were  entitled  to  by  law.  This  point  is  not  urged  in 
the  brief  and  may  be  considered  as  abandoned.  It  may 
not  be  out  of  place,  however,  to  observe  that  it  was  held 
by  this  court  in  the  case  of  Kerkow  et  al.  v.  Bauer,  15  Neb., 
150,  that  a  suit  of  this  character  may  be  brought  "  against 
any  and  all  persons  jointly  or  severally  who  sold,  gave,  or 
furnished  any  intoxicating  liquor  which  was  drank  by  him 
on  the  day  or  about  the  time  of  such  intoxication,'^  and 
there  can  be  no  doubt  of  the  correctness  of  such  holding. 
When  such  action  is  a  joint  one  as  to  the  defendants,  they 
are,  however  numerous,  but  one  party  to  the  action,  and 
are  all  together  entitled  to  no  greater  number  of  peremptory 
challenges  of  jurors  (if  any)  than  though  there  was  but  a 
single  defendant.  « 

The  third  assignment  of  error  is  based  upon  the  claim 
of  the  inadmissibility  of  any  testimony  under  the  pleadings, 
and  presents  the  same  question  as  that  considered  under 
the  first  head. 

The  fourth  error  assigned  is  predicated  upon  the  refusal 
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of  the  court  to  give  to  the  jury  iustructions  Nos.  2  and  3  of 
instructions  prayed  by  defendants. 

These  instructions  present  the  same  point  as  that  presented 
under  the  first  error  assigned,  and  which  we  have  already 
considered  sufficiently  for  the  purposes  of  this  opinion. 

The  fifth  is  upon  the  refusal  of  the  court  to  give  instruc- 
tions numbered  4, 5, 6, 7, 8, 9,  and  10  of  defendants'  prayers, 
and  the  giving  of  instructions  5,  6,  and  7  of  plaintiff's 
prayers. 

The  prayers  of  defendants  above  referred  to  appear  in 
the  record  as  follows: 

"No.  4.  And  the  jury  are  instructed  that  under  the 
statutes  above  named  it  is  incumbent  upon  the  plaintiff  to 
prove  the  intoxication  of  Davis  S.  Worrall  and  Mark  Hall, 
and  that  the  defendants,  while  the  said  Mark  Hall  and 
Davis  S.  Worrall  were  disqualified  by  intemperance,  sold 
or  gave  Mark  Hall  or  Davis  S.  Worrall  intoxicating  liquors 
which  contributed  to  their  intoxication. 

*'No.  5.  The  jury  are  instructed  that  it  is  incumbent  upon 
the  plaintiff  to  prove  that  the  damage  to  the  means  of  sup- 
port of  plaintiff  was  caused  solely  and  alone  from  intox- 
ication, and  that  these  defendants  either  sold  or  gave  in- 
toxicating liquors  which  contributed  to  or  caused  the 
intoxication. 

"  No.  6.  The  jury  are  further  instructed  that  if  any  other 
cause  conspired  with  the  intoxication  to  produce  the  death 
of  Davis  S.  Worrall,  and  that  the  cause  of  such  death  can- 
not be  traced  directly  and  proximately  to  intoxication,  and 
that  iutoxication  was  not  wholly  or  in  part  induced  by 
sale  or  gift  of  intoxicating  liquors  by  these  defendants,  then 
they  must  find  for  defendants. 

"No.  7.  In  determining  whether  the  intoxication  was 
the  immediate  or  proximate  cause  of  the  death  of  the  de- 
ceased, the  jury  should  consider  whether  the  causes  which 
actually  produced  the  death  were  such  as  naturally  resulted 
as  a  consequence  of  the  intoxication,  and  of  such  kind  as 
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might  have  been  reasonably  anticipated  by  a  reasonable 
person.  If  they  were  not  such  then  the  intoxication  can- 
not in  law  be  regarded  as  the  immediate  and  proximate 
canse  of  the  death,  and  the  defendants  are  not  responsible 
therefor. 

"  No.  S.  In  determining  whether  an  act  is  the  proxi- 
mate cause  of  an  injury,  the  legal  test  is,  was  the  injury  of 
such  a  character  as  might  reasonably  have  been  foreseen  or 
expected  as  the  natural  resultof  the  act  complained  of?  A 
party  is  not,  in  law,  chargeable  with  results  which  do  not 
naturally  and  reasonably  follow  as  the  consequences  of  hia 
conduct. 

"  Nol  9.  An  act  is  the  proximate  cause  of  an  event  only 
when,  in  the  natural  course  of  things  and  under  the  peculiar 
circumstances  surrounding  it,  such  an  act  would  naturally 
produce  the  event,  and  in  order  to  create  a  legal  liability 
for  damages  the  injury  must  be  such  as  a  man  of  ordinary 
exi^rienoe  and  sagacity  could  foresee  might  probably  en- 
sue from  said  act.  The  relation  of  capse  and  effect  must 
be  shown  to  exist  between  the  act  complained  of  and  the 
injury,  and  this  relation  of  cause  and  effect  cannot  be  made 
out  by  including  the  illegal  act  of  a  third  party. 

"  No.  10.  The  damages  to  be  recovered  in  an  action 
must  alwa5^s  be  the  natural  and  proximate  consequence  of 
the  wrongful  act  complained  of.  If  a  new  force  or  power 
has  intervened,  of  itself  sufficient  to  stand  as  the  cause  of 
the  mischief  or  injury,  the  first  mast  be  considered  as  too 
remote." 

The  fii-st  of  the  above  instructions  (No.  4)  is  to  the 
effect  that  in  order  to  hold  the  defendant  liable  for  the 
damages  resulting  from  the  intoxication  of  the  persons 
named,  they  must  be  shown  to  have  been  already  intoxi- 
cated  when  the  defendants  furnished  them  intoxicating 
liquors.  Such  is  not  the  law.  The  defendants  are  liable  for 
furnishing  the  means  of  intoxication — ^as  well  the  first 
draught  by  which  the  state  of  intoxication  was  initiated  as 
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subsequent  ones  by  which  it  was  continued  and  inflamed. 
And  such  would  be  true  even  were  it  in  proof,  which  it  is 
not  in  this  case,  that  defendants  furnished  the  first  draught 
while  the  subject  of  the  intoxication  was  perfectly  sober, 
and  the  liquors  which  intensified  and  completed  the  intox-- 
ication  were  furnished  by  other  parties,  so  that  when  the 
careful  and  responsible  liquor  dealer  sells  a  glass  of  brandy 
to  be  drank  as  a  beverage,  he  takes  the  chance  of  his  cus- 
tomer completing  the  intoxication  thus  began  at  the  bars 
of  less  careful  dealers  and  upon  a  lower  grade  of  intox- 
icating liquors ;  and  where  legal  damages  result  from  such 
intoxication,  each  dealer  is  equally  liable.  See  Ehhire  v. 
Schuyler,  15  Neb.,  561. 

By  the  5th  and  6th  prayers  the  court  is  asked  to  tell  the 
jury  that  the  plaintiff*  cannot  recover  unless  the  death  of 
Davis  S.  Worrall  was  caused  solely  by  the  traflic  of  the 
defendants.  I  understand  the  law  to  be  otherwise,  and 
that  if — whatever  the  fatal  cause  was — if  it  was  inspired  or 
contributed  to  by  the  state  of  intoxication  caused  in  whole 
or  in  part  by  the  said  traflBc  of  the  defendants,  they  are 
liable. 

The  7th,  8th,  9th,  and  10th  prayers  were  predicated  upon 
the  theory  that  it  is  necessary  to  a  recovery  in  an  action  of 
this  kind  that  the  death  or  damage  should  be  the  natural 
and  logical  result  of  the  act  of  selling  or  giving  intoxicating 
liquors,  and  that  the  traflBc  of  the  vendor  must  be  the 
proximate  and  not  the  remote  cause;  also,  that  the  death 
or  damage  must  be  such  as  might  have  been  reasonably 
anticipated  by  a  reasonable  person. 

In  addition  to  what  is  above  stated,  attention  is  called  to 
the  provision  of  the  statute.  The  language  of  section  13, 
chap.  50,  when  we  consider  the  subject  to  which  it  is  ap- 
plied,  forbids  the  construction  that  the  damages  therein 
spoken  of  must  be  direct  or  proximate.  In  that  sense, 
how  is  it  possible  that  a  traflSc — ^that  is,  selling  an  article — 
could  damage  any  one  ?     Possibly  the  purchaser  would  be 
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directly  and  proximately  damaged  to  the  extent  of  the 
price,  providing  he  paid  for  the  article  purchased,  but 
clearly  that  is  not  the  damages  which  the  legislature  had 
in  view  when  they  enacted  the  statute.  Again,  it  is  quite 
possible  that  an  individual  might  be  damaged  by  the  use 
of  the  article  trafficked  in  to  the  extent  of  his  health  or 
of  his  life.  But  who  will  say  that  the  drinking  of  alco- 
holic liquors  logically  follows  its  sale  and  purchase.  But 
how  can  the  traffic  logically  or  proximately  damage  the 
community?  Clearly  in  no  way,  and  the  statute  expressly 
provides  that  those  engaged  in  the  traffic  shall  pay  all 
damages  which  the  community  may  sustain  by  reason 
thereof.  Such  damages  may  be  indirect  and  remote  as 
long  as  they  can  be  traced  to  the  traffic  as  the  inspiring, 
aggravating,  or  assisting  cause. 

It  is  not  necessary,  as  it  appears  to  me,  that  the  damage 
should  be  such  an  one  as  might  be  foreseen  or  anticipated 
by  a  reasonable  pereon  as  a  consequence  of  such  traffic,  or 
that  it  should  naturally  flow  therefrom..  A  man  under  the 
influence  of  intoxicating  liquor  does  not  act  naturally,  nor 
do  the  rules  laid  down  by  Locke  or  Bacon  afford  any  clue 
to  the  dark  and  devious  paths  which  he  may  follow  to  his 
own  destruction  or  that  of  others. 

None  of  the  instructions  express  the  law  as  applicable 
to  the  facts  of  the  case,  and  there  was  no  error  in  their 
refusal. 

The  other  points  assigned  as  error  in  the  petition  in 
error,  not  being  urged  in  the  brief  or  at  the  hearing,  will 
Dot  be  examined. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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21    571 

18    Ml  James  Philpot,  plaintiff  in  error,  v.  The  Sand- 

40    208 

'      wicH  Manufacturing  Co.,  defendant  in  error. 

Same  v.  Same. 

1.  Infant.  Contracts  of  an  infant,  other  tlinn  for  necessaries,  are 
voidable  only,  and  upon  coming  of  age  lie  may  affirm  or  avoid 
in  his  discretion. 

2 .     If  an  infant  purchase  personal  property  and  give  his 

promissory  note  therefor,  he  can  not,  upon  arriving  at  the  age 
of  twenty-one  years,  retain  the  property  and  plead  infancy  as  a 
defense  to  the  note. 

Error  to  the  district  court  for  Nemaha  county.  Tried 
below  before  Broady,  J. 

J.  H,  Haldeman^  for  plaintiff  in  error. 

K  H,  Wooley^  for  defendant  in  error. 

Maxwell,  J. 

These  are  two  cases  between  the  same  parties,  in  which 
substantially  the  same  questions  are  presented,  and  they 
will  be  considered  together.  The  actions  were  brought 
upon  certain  promissory  notes  given  by  the  plaintift*  and 
one  Jolm  Beadle  for  certain  machinery.  The  defense  set 
forth  in  the  answers  was,  that  "  the  said  James  Philpot  was 
an  infant  within  the  age  of  twenty-one  years."  On  the 
trial,  a  jury  being  waived  in  each  case,  the  court  made 
special  findings  of  fact,  which  in  the  first  case  submitted 
are  as  follows : 

1st.  The  court  finds  that  when  the  defendant  James 
Philpot  signed  the  note  sued  on  in  this  action,  he  Wiis  an 
infant  under  the  age  of  twenty-one  years,  and  that  he  ar- 
rived at  his  majority  on  or  about  March  10,  1883;  that 
after  the  maturity  of  snid  note,  and  after  said  Philpot  had 
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arrived  at  full  age,  and  before  commencement  of  this  ac- 
tion, he,  said  Pbilpot,  made  payments  on  m\d  note,  and 
promised  the  agent  of  plaintiflF,  who  held  said  note  for  col- 
lection, that  he  would  pay  the  balance  due  on  said  note  if 
the  defendant  Beadle  did  not  pay  the  same,  and  if  plain- 
tiff could  not  get  said  balance  of  said  Beadle.  That  said 
Beadle  did  not  and  has  not  paid  said  balance,  and  plaintiff 
has  not  and  could  not  get  said  balance  of  said  Beadle. 
That  when  said  Philpot  made  said  promise  he  did  not 
know  he  was  not  legally  liable  to  pay  said  note,  and  that 
there  is  due  and  unpaid  on  said  note  the  sum  of  $58.  To 
which  Philpot  excepto. 

2d.  As  a  conclusion  of  law,  the  court  finds  that  the  de- 
fendant, James  Philpot,  is  liable  to  plaintiff  on  said  note, 
and  that  plaintiff  is  entitled  to  recover  thereon  against  said 
Philpot  said  sum  of  $58. 

The  finding  in  the  second  case  is  substantially  the  same 
as  in  the  first,  except  as  to  payment  and  the  amount. 

There  is  a  want  of  harmony  in  the  decisions  in  regard 
to  the  liability  of  an  infant  upon  his  obligations.  Thus, 
Coke  states  the  rule  to  be  that  an  infant  will  not  be  bound 
by  a  personal  obligation  even  where  it  is  given  for  neces- 
saries.    Co.  Litt,  1726. 

In  Keam  v.  Boycott,  2  H.  Black,  511,  Chief  Justice  Eyrie 
laid  down  the  doctrine  that  where  the  court  could  pronounce 
the  contract  for  the  benefit  of  the  infant  as  for  necessaries,  it 
was  valid ;  where  the  court  found  the  contract  prejudicial  to 
the  infant  it  was  void;  and  in  cases  ^vhere  the  benefit  or  pre- 
judice was  uncertain  the  contract  was  voidable  only.  Judge 
Story  declared  these  instructions  to  be  founded  on  solid  rea- 
son. 1  Mason,  82,  In  this  country  the  courts,  at  the  present 
time,  generally  divide  the  contracts  of  an  infant  into  those 
for  necessaries,  which  are  binding  upon  Jiini;  and  other 
contracts,  which  are  voidable  at  his  election  on  coming  of 
age.  The  well  settled  rule,  therefore,  is  that  a  negotiable 
note  of  an  infant  is  not  void  but  voidable  only.      Goodsdl 
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t7.  Myers,  3  Wend.,  479.  Wright  v.  Steele,  2  N.  H.,  51. 
BeM  V.  Givens,  3  B.  Mon.,  72.  Kdl  v.  Healy,  84  111.,  104. 
Inoin  V,  Irwin,  9  Wall.,  617.  After  an  infant  has  arrived 
at  the  age  of  twenty-one  years  he  may  disavow  or  ratify 
any  contracts  not  made  for  necessaries.  In  the  absence  of 
any  statute  providing  how  a  contract  shall  be  ratified,  any 
one  of  three  modes  ordinarily  will  be  sufficient.  1st.  An 
express  ratification.  2d.  Acts  which  imply  an  affirmance. 
3d.  The  omission  to  disaffirm  in  a  reasonable  time.  The 
particular  acts  which  constitute  a  ratification  must  neces- 
sarily depend  to  a  great  extent  on  the  nature  of  the  con- 
tract. When  it  is  executed  and  beneficial  to  the  infant — 
as  where  he  has  purchased  real  estate — it  vests  in  him  the 
freehold  until  he  disagrees  to  it,  and  the  continuance  in 
possession  after  he  is  of  age  is  an  implied  confirmation  of 
the  contract.  So  as  to  a  lease.  Delano  v.  Blake,  11  Wend., 
85.  Jones  v,  Phenix  Bank,  4  Seld.,  228.  And  an  infant 
can  not  be  permitted  to  retain  personal  property  purchased 
by  him,  and  at  the  same  time  repudiate  the  contract  upon 
which  he  received  it.  Kitchen  v.  Lee,  11  Paige,  107. 
Lynde  v.  Budd,  2  Id.,  190.  Deason  v.  Boyd,  1  Dana,  45. 
Cheshire  v.  Barrett,  4  McCord,  241.  Ottman  v.  Monk,  3 
Sandf.,  431.  He  who  asks  equity  must  do  equity.  In  the 
case  at  bar  the  purchase  was  a  joint  one.  The  plaintiff, 
after  coming  of  age,  so  far  as  appears,  made  no  offer  to 
return  the  property,  but  still  retains  possession.  He  also 
made  payments  on  the  notes.  This  we  regard  as  a  suffi- 
cient affirmance  of  the  contract.  The  law  which  enables  a 
party  who  has  purchased  property  during  infancy  to  disaf- 
firm on  coming  of  age,  is  to  be  used  as  a  shield  and  not  as 
a  sword — as  a  means  by  which  he  may  be  discharged  from 
a  contract  which  he  deems  prejudicial.  The  object  is  not 
to  enable  him  to  rob  others  of  their  property,  but  upon 
making  restitution  to  be  discharged  from  the  contract.  The 
fact  that  when  Philpot  made  the  promise,  after  coming  of 
agt',  to  pay  the  notes,  he  did  not  know  that  he  was  not 
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legally  liable  to  paj  said  notes,  is  Dot  material  in  this  case^ 
and  need  not  be  considered,  there  being  a  sufficient  ratifi- 
cation by  other  acts  of  the  plaintiff,  The  plaintiff  in  error 
has  the  property,  the  fruit  of  the  contract.  There  is  no 
claim  or  charge  that  it  was  of  less  value  than  the  price 
agreed  to  be  paid.  Honesty  and  fair  dealing  require  that 
he  should  pay  for  the  same.  There  is  no  error  in  the 
record,  and  the  judgment  is  affirmed. 


Judgment  affirmed. 


The  other  judges  concur. 


QuiN  Bohanan,  plaintiff  in  error,  v.  The  State 
OF  Nebraska,  defendant  in  error. 

1.  Murder:    verdict  of  loweb  degbeb  on  second  trial. 

Where  on  a  trial  for  murder  the  defendant  is  found  guilty  of  a 
lower  degree  of  homicide  than  the  highest  degree  charged  in  the 
indictment,  and  on  his  motion  a  new  trial  is  granted,  the  effect 
of  granting  a  new  trial  is  to  set  aside  the  whole  verdict  and  leave 
the  case  for  retrial  upon  the  same  issues  as  upon  the  first  trial 

2.  Jurors:    competency.    If  upon  examination  of  a  juror  it  is 

shown  that  he  has  an  opinion  founded  upon  newspaper  reports, 
and  it  shall  satisfactorily  appear  that  the  character  of  such 
opinion  is  such  that  it  will  not  interfere  with  his  rendering  an 
impartial  verdict,  it  is  not  error  to  admit  him  to  the  jury. 

B.  Attorney :  abgument  objected  to,  exceptions  must  bb 
TAKEN.  When  it  is  alleged  that  an  attorney,  in  the  argument 
of  a  cause  on  trial  to  a  jury,  went  outside  of  the  record  and 
appealed  to  the  passions  and  prejudices  of  the  jury,  the  atten- 
tion of  the  court  should  be  called  to  the  language  and  conduct 
of  the  attorney  by  the  proper  objection  and  a  ruling  had  thereon 
by  the  oouTt.  If  the  objection  is  overruled  and  an  exception 
taken  to  the  ruling,  the  question  may  be  reviewed  in  the  su- 
preme court  upon  the  decision  of  the  trial  couri.  Without  such 
ruling  and  exception  there  is  nothing  for  the  reviewing  court  to 
consider. 
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Error  to  the  district  court  for  Otoe  couuty,  where  the 
cause  was  taken  on  change  of  venue  from  Lancaster  county. 
Tried  below  before  Pound,  J. 

C.  jB.  Magoon  and  0.  P.  MasoUy  for  plain tiif  in  error, 
cited :  Stuart  i\  CommonweuUh,  28  Gratt,  950.  People 
V.  Gilmorey  4  Cal.,  376.  Bameti  v.  People,  54  111.,  3*25. 
People  V.  Knapp,  26  Mich.,  112.  State  v.  Martin,  30 
Wis.,  216.  Dawson  v.  State,  65  Ind.,  422.  Waimock  t\ 
State,  6  Tex.  App.,  450.  State  v.  De  Laney,  28  La.  Ann., 
484.  MUler  v.  State,  58  Ga.,  200.  Guenther  v.  People,. 
24  N.  Y.,  100.  Jones  v.  State,  13  Tex.,  184.  State  v. 
Smith,  53  Mo.,  139.  Johnson  v.  State,  29  Ark.,  3L 
Cooley  Cons.  Lim.,  §  328,  and  cases  cited.  1  Bishop  Grim. 
Law,  §  676.  1  Wharton  Grim.  Law,  §  550,  and  cases 
cited.  State  v.  Lesslng,  16  Minn.,  75.  State  v.  Belden^ 
38.  Wis.,  120.     Brennan  v.  People,  15  III,  517. 

William  Leese,  Attorney  Genei'al,  and  J,  B,  Strode,  Dktrict 
Attorney,  ior  the  State,  cited  :  State  v.  Bihimei*,  20  Ohio 
State,  572.  Jarvis  v.  State,  19  Id.,  585.  Leslie  v.  The 
State,  18  Id.,  394.  People  v,  Keefer,  3  Pac.  Rep.,  818. 
State  i\  MoCord,  8  Kan.,  232.  State  i\  Tweedy,  11  Iowa, 
350.  Sanders  v.  The  State,  85  Ind.,  318.  State  v.  Mor- 
ris, 1  Blackf.,  37.  Commonwealth  v,  Arnold,  6  Grim. 
Law  Mag.,  61.  Baldwin  v.  The  State,  12  Neb.,  64. 
Gooley  Cons.  Lim.,  327. 

Reese,  J. 

The  plaintiff  in  error  was  indicted  by  the  grand  jury  of 
the  February  term,  1882,  of  thedi.strict  court  of  Lancaster 
county.  There  was  but  one  count  in  the  indictment.  The 
crime  charged  was  murder  in  the  first  degree.  A  trial 
was  had  at  the  following  May  term  of  court,  which  re- 
sulted in  a  conviction  of  murder  in  the  second  degree. 
Plaintiff  in  error  then  brought  the  cause  into  the  su))reme 
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court,  where  the  judgment  of  the  district  court  was  re* 
versed  and  a  new  trial  ordered.  See  Bohanan  v.  The  Siatey 
15  Neb.,  209.  A  change  of  venue  was  then  taken  by 
which  the  place  of  trial  was  removed  from  Lancaster  ta 
Otoe  county.  On  the  second  trial  the  jury  found  hinx 
guilty  of  murder  in  the  first  degree.  A  motion  for  a  new 
trial  was  made  and  overruled,  and  the  court  imposed  upou 
him  the  penalty  of  death.  He  now  prosecutes  error  in 
this  court. 

Prior  to  the  commencement  of  the  last  trial  the  plaintiff 
in  error  filed  in  the  district  court  a  plea  of  former  acquit- 
tal of  the  charge  of  murder  in  the  first  degree.  This  jjlea 
contained  a  recital  of  the  facts  of  the  previous  trial  on  the 
same  indictment,  and  the  conviction  thereon  of  murder  iu 
the  second  degree  and  his  sentence  to  the  penitentiary  for 
life.  To  this  plea  the  state  made  answer,  alleging  that  the 
plea  ought  not  to  be  sustained  for  the  reason  tliat  on  de- 
fendant's own  motion  the  verdict  and  judgment  were  set 
aside  and  a  new  trial  granted.  Plaintiff  in  error  demurred 
to  this  answer.  The  demurrer  was  overruled.  The  plea 
was  held  bad  and  the  first  trial  held  not  a  bar  to  a  prosecu- 
tion for  murder  in  the  first  degree,  as  charged  iu  the  in- 
dictment. 

During  the  ])rogress  of  the  trial  plaintiff  in  error  re- 
quested the  court  to  instruct  the  jury  as  follows : 

"  10.  If  the  jury  find  from  the  evidence  that  at  the 
May  term,  1882,  of  the  district  court  of  Lancaster  county, 
in  the  state  of  Nebraska,  the  defi^dant  was  tried  upon  the 
same  indictment  upon  which  he  is  now  being  prosecuted, 
and  upon  such  trial  was  found  guilty  of  murder  in  the  sec- 
ond degree,  and  judgment  was  rendered  against  him  upon 
such  finding,  then,  as  a  matter  of  law,  the  jury  in  this  case 
cannot  find  the  defendant  guilty  of  murder  in  the  first  de- 
gree." 

The  court  refused  to  give  this  instruction^  but  in- 
structed the  jury  as  follows  upon  that  question: 
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^'11.  You  should  not  be  influenced  in  the  least  by  any- 
thing ihatany  other  jury  may  have  done." 

To  the  refusal  to  give  the  first  above  quoted  instruction, 
^nd  to  the  giving  of  the  second,  plaintiif  in  error  excepted. 

By  the  foregoing  it  will  be  seen  that  the  question  here 
presented  is,  whether  or  not  the  verdict  of  the  jury  on  the 
first  trial,  finding  plaintiff  in  error  guilty  of  raurder  in  the 
«econd  degree,  is  such  an  acquittal  of  the  crime  of  murder 
in  the  first  degree  as  would  protect  and  shield  plaintiff  in 
error  from  the  danger  of  a  conviction  of  the  higher  crinse 
on  the  second  trial — the  verdict  and  judgment  having  been 
set  aside  upon  his  own  motion  and  request.  The  question 
here  presented  is  a  new  one  in  this  state,  and  is  one  of 
^reat  importance.  The  question  is  not  new  in  the  sense  of 
its  never  having  decided  in  other  states;  but,  unfor- 
tunately, the  decisions  ol  the  courts  of  last  resort  in  other 
states,  upon  the  question  here  presented,  have  not  been 
uniform.  The  doctrine  contended  for  by  plaintiff  in  error 
has,  to  a  greater  or  less  extent,  been  declared  by  the  su- 
preme courts  of  Virginia,  California,  Tennessee,  Illinois, 
Michigan,  Iowa,  Mississippi,  Wisconsin,  Indiana,  Alabama, 
Texas,  Missouri,  and  Arkansas.  It  is  not  deemed  neoes- 
.<^ary  to  notice  the  decisions  of  all  those  states,  as  some  of 
tliera  are  simply  dicta,  and  some  are  in  cases  dissimilar  to 
the  one  at  bar,  but  we  will  notice  the  reasoning  in  what 
we  deem  the  leading  «ises  upon  the  subject. 

In  The  People  v.  Gilmore^  4  Cal.,  376,  the  accused  was 
indicted  for  murder.  Upon  trial  the  jury  rendered  a  ver- 
dict of  guilty  of  manslaughter,  which  was  set  aside  on  the 
prisoner's  motion,  and  a  new  trial  ordered.  On  the  second 
arraignment  he  pleaded  a  former  acquittal.  Chief  Justice 
Murray,  in  writing  the  opinion  of  the  court,  which  at  that 
time  (1854)  consisted  of  himself  and  Mr.  Justice  Heyden- 
feldt,  argues  the  question  at  some  length  and  with  ability, 
but  to  the  mind  of  the  writer  his  deductions  are  not  con- 
<!lusive.     From  the  opinion  I  quote  as  his  first  proposition 
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as  follows:  "A  conviction  for  manslaughter  is  an  acquit- 
tal of  the  charge  of  murder,  and  the  verdict,  though  gen- 
eral in  its  terms,  must,  by  legal  operation,  amount  to  an 
acquittal  of  every  higher  offense  charged  in  the  indictment 
than  the  particular  one  of  which  the  prisoner  is  found 
guilty.  The  reason  is  obvious;  if  such  were  not  the  case 
the  party  after  undergoing  punishment  for  manslaughter 
might  be  arraigned  and  tried  again  for  murder,  notwith- 
standing he  had  been  compelled  to  answer  this  charge  upon 
the  first  trial,  and  the  jury  had  passed  upon  thesamo.'^ 
This  is  undoubtedly  correct  so  long  as  the  verdict  of  the 
jury  is  allowed  to  stand.  It  must  be  conceded  that  until 
the  accused  himself  procures  the  cancelation  of  the  ver- 
dict the  judgment  must  be  a  complete  protection  against- 
another  prosecution  for  the  same  crime.  So  also  would  be 
a  verdict  of  not  guilty.  But  where  the  prisoner  upon  hi& 
own  motion  procures  a  verdict  to  be  set  aside,  the  rule 
should  be  otherwise.  In  support  of  his  conclusion  the 
learned  writer  cites  Hart  v.  The  State,  25  Miss.,  378,  and 
quotes  as  follows:  **The  jury  in  such  a  case,  in  contem- 
plation of  law,  renders  two  verdicts.  The  one  acquitting 
him  of  the  higher  crime,  the  other  convicting  him  of  the 
inferior."  It  is  quite  difficult  for  us  to  adopt  this  prop- 
osition. The  verdict  in  such  case  must  be  an  entirety. 
The  prisoner  stands  charged  with  the  unlawful  killing 
of  the  deceased.  He  is  either  guilty  or  not  guilty.  If 
found  guilty  it  is  the  next  duty  of  the  jury  to  ascertain 
the  magnitude  of  this  guilt.  When  that  is  done  the  ver- 
dict of  guilty  is  returned  with  a  finding  as  to  the  grade  of 
that  guilt.  At  the  time  this  decision  was  made  the  .crimi- 
nal code  of  California  contained  the  following  section  :  "  A 
new  trial  is  a  re-examination  of  the  issue  in  the  same  court 
before  another  jury  after  verdict  has  been  given.  It 
places  the  parties  in  the  same  position  as  if  no  trial  had 
been  had.  All  the  testimony  must  be  produced  anew, 
and  the  former  verdict  can  not  be  used  or  referred  to  either 
in  evidence  or  in  nr<];nment." 
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This  section  was  not  deemed  suflScient  to  justify  the 
court  in  putting  the  prisoner  upon  his  trial  for  murder,  but 
the  court  combats  the  power  of  the  legislature  to  enact 
such  a  law  by  the  following :  **  The  constitution  of  this 
state  has  provided  that  *  no  person  shall  be  subject  to  be 
twice  put  in  jeopardy  for  the  same  offense/  Now,  if  I  am 
right,  that  a  conviction  for  manslaughter  is  an  acquittal  for 
murder,  it  must  follow  that  any  law  that  would  compel  a 
party  to  be  re-tried  for  murder  in  order  to  escape  the  minor 
offense,  thereby  putting  the  party  in  jeopardy,  is  in  conflict 
with  this  provision  of  the  constitution."  Thus  the  learned 
judge  in  the  discussion  of  the  case  goes  beyond  the  rulings 
ot  any  of  the  other  courts.  The  supreme  courts  of  Kan- 
sas, Indiana,  Kentucky,  North  Carolina,  and  others,  have 
not  hesitated  to  follow  such  laws  and  apply  the  principle 
to  capital  cases.  And  in  California,  in  a  recent  decision,  the 
supreme  court  has,  to  the  mind  of  the  writer,  fully  overruled 
tiie  holding  in  Tlie  People  v.  Gilmore.  In  The  People  v. 
KeefefTy  reported  in  3  Pacific  Reporter,  818,  it  is  held  that "  on 
a  plea  of  former  conviction  under  an  indictment  for  mur- 
der, the  fact  that  defendant  was  convicted  of  murder  in 
the  second  degree  will  not  be  a  bar  to  a  conviction  of  mur- 
der in  the  first  degree  on  a  re-trial."  It  is  insisted  that 
this  decision  was  made  under  a  provision  of  the  statute 
enacted  in  1874,  which  is  as  follows:  "  The  granting  of 
a  new  trial  places  the  parties  in  the  same  position  as  if 
no  trial  had  been  had.  All  the  testimony  must  be  pro- 
duced anew,  and  the  former  verdict  cannot  be  used  or  re- 
ferred to  either  in  evidence  or  in  argument,  or  be  pleaded 
in  bar  of  any  conviction  which  might  have  been  had  under 
the  indictment."  It  will  be  observed  that  in  essence  this 
section  does  not  vary  materially  from  the  one  in  force  at 
the  time  of  the  decision  in  The  People  v,  Oilmore,  It  can 
do  little  more  than  to  place  the  parties  '^  in  the  same  posi- 
tion as  if  no  trial  had  been  had,"  as  provided  in  the  first 
act.     But  it  is  worthy  of  notice  that  a  careful  examination 
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of  the  opiliion  in  The  People  v.  Keefei*  fails  to  disclose  any 
reference  to  the  act  of  1874.  The  deoision,  by  an  unani- 
mous court,  is  based  entirely  upon  another  section  of  the 
criminal  code,  which  was  passed  in  1856,  which  divided 
the  crime  of  murder  into  two  d^rees,  the  first  and  second. 
The  section^  as  amended  April  19,  1856,  is  as  follows: 

**  Malice  shall  be  implied  when  no  considerable  provoca- 
tion, or  when  all  the  circumstances  of  the  killing  show  an 
abandoned  and  malignant  heart.  All  murder  which  shall 
be  perpetrated  by  means  of  poison,  or  lying  in  wait,  tor- 
ture, or  by  any  other  kind  of  willful,  deliberate,  and  pre- 
meditated Icjlling,  or  which  shall  be  committed  in  the  per- 
petration or  attempt  to  perpetrate  any  arson,  rape,  robbery, 
or  burglary  shall  be  deemed  murder  of  the  first  degree ; 
and  all  other  kinds  of  murder  shall  be  deemed  murder  of 
the  second  degree ;  and  the  jury  before  whom  any  person 
indicted  for  murder  shall  be  tried  shall,  if  they  find  such 
|)erson  guilty  thereof,  designate  by  their  verdict  whether  it 
be  murder  of  the  first  or  second  degree;  but  if  such  person 
shall  be  convicted  on  confession  in  open  court,  the  court 
shall  proceed,  by  examination  of  witnesses,  to  determine 
the  degree  of  the  crime  and  give  sentence  accordingly. 
Every  person  convicted  of  murder ^of  the  first  degree  shall 
suifer  death,  and  every  person  convicted  of  murder  of  the 
second  d^ree  shall  suffer  imprisonment  in  the  state  prison 
for  a  term  not  less  than  ten  years  and  which  may  extend 
to  life." 

The  court,  in  the  opinion  by  Judge  McKinstry,  uses  the 
following  language:  "  The  indictment  charges  the  crime 
of  murder,  ^nd  the  defendant  was  not  acquitted  of  murder 
by  the  first  verdict.  In  dividing  the  crime  of  murder  into 
two  degrees  the  legislature  recognized  the  fact  that  some 
murders,  comprehended  within  the  same  general  definition, 
are  of  a  less  cruel  and  aggravated  character  than  others, 
and  deserving  of  less  punishment  It  did  not  attempt  to 
define  the  crime  of  murder  anew,  but  only  to  draw  oertain 
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Hues  of  distinction  by  reference  to  which  the  jury  might  de- 
termine^  in  a  particular  case,  whether  the  crime  deserved 
the  extreme  penalty  of  the  law  or  a  less  severe  punishment. 
People  V.  Haun,  44  Cal.,  98.  People  v.  Doyell,  48  Cal,  94. 
After  the  act  of  1856,  which  divided  the  crime  into  mur* 
der  of  the  first  and  second  degrees,  murder  remained  and 
it  still  remains  the  unlawful  killing  of  a  human  being  with 
malice  aforethought.  Penal  Code,  187,  188.  The  malice 
may  be  express  or  implied ;  the  express  intent  to  kill  or  ta 
commit  one  of  the  named  felonies  may  be  affirmatively  es- 
tablished, or,  the  killing  being  proved,  the  malice  may  be 
implied,  but  in  either  case  the  crime  is  murder.  The  fact 
that  a  severer  penalty  is  to  be  imposed  in  one  case  than  the 
other  does  not  change  the  effect  of  a  previous  conviction,, 
and  the  defendant  who  on  his  own  motion  secures  a  new 
trial  subjects  himself  to  a  re-trial  on  the  charge  of  murder, 
whether  the  first  verdict  was  guilty  of  murder  of  the  first 
or  of  the  second  degree.  At  the  second  trial  he  may,  if 
the  evidence  justify  such  verdict,  be  found  guilty  of  mur- 
der of  the  first  degree." 

It  will  be  observed  that  the  provisions  of  the  amended 
act  of  1856  are  very  similar  to  the  provisions  of  sections 
three,  four,  and  four  hundred  and  eighty-nine  of  the  crim- 
inal code  of  Nebraska,  except  that  murder  in  the  second 
degree  is  not  si)ecifical]y  described.  The  sections  above 
referred  to  are  as  follows : 

Sec.  3.  "  If  any  person  shall  purposely,  and  of  deliber- 
ate and  premeditated  malice,  or  in  the  perpetration,  or 
attempt  to  perpetrate  any  rape,  arson,  robbery,  or  burglary, 
or  by  administering  poison,  or  causing  the  same  to  be 
done,  kill  another;  or,  if  any  person,  by  willful  and  corrupt 
perjury,  or  by  subornation  of  the  same,  shall  purposely 
procure  the  conviction  and  execution  of  any  innocent  per- 
son ;  every  person  so  offending  shall  be  deemed  guilty  of 
murder  in  the  first  degree,  and,  upon  conviction  thereof,, 
shall  suffer  death." 
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Sec.  4.  '*  If  any  person  shall  purposely  and  maliciously, 
but  \vithout  deliberation  and  premeditation^  kill  another, 
every  such  person  shall  be  deemed  guilty  of  murder  in  the 
second  degree;  and  on  conviction  thereof  shall  be  im- 
prisoned in  the  penitentiary  not  less  than  ten  years,  or 
during  life  in  the  discretion  of  the  court." 

Sec.  489.  "  That  in  all  trials  for  murder,  the  jury  be- 
fore whom  such  trial  is  had,  if  they  find  the  prisoner  guilty 
thereof,  shall  ascertain  iu  their  verdict  whether  it  be  mur- 
der in  the  first  or  second  degree,  or  manslaughter ;  and  if 
such  person  be  convicted  by  confession,  in  open  court,  the 
court  shall  proceed  by  examination  of  witnesses,  in  open 
court,  to  determine  the  degree  of  the  crime,  and  shall  pro- 
nounce sentence  accordingly." 

By  section  19  of  the  act  of  California,  passed  in  1850,. 
and  which,  so  far  as  we  are  able  to  ascertain,  still  remains 
upon  the  statute  books  of  that  state,  murder  is  defined  to 
be  '^  the  unlawful  killing  of  a  human  being  with  malice 
aforethought,  either  expresfe  or  implied.     *     *     *  '' 

In  Baldwin  v.  The  StaU,  12  Neb.,  61,  the  then  chief 
justice.  Maxwell,  in  delivering  the  opinion  of  the  court, 
in  referring  to  the  indictment  which  charged,  in  separate 
counts,  the  crime  of  murder  in  the  first  degree,  says: 
^' There  is  but  one  offense  charged  in  the  indictment  in  this 
case,  viz. :  The  unlawful  killing  of  Allen  J.  Yokum."  If, 
therefore,  there  is  but  one  offense  charged  in  the  indict- 
ment in  the  case  at  bar — the  unlawful  killing  of  James 
Cook — it  would  seem  that  the  adjudications  of  the  state  of 
Califorpia  may  well  be  said  to  sustain  the  action  of  the 
trial  court  in  placing  the  plaintiff  in  error  upon  his  trial 
for  murder  in  the  first  degree. 

In  People  t?.  Hann,  44  Cal.,  96,  the  supreme  court, 
by  Judge  Belcher,  in  speaking  of  the  division  of  the 
crime  of  murder  into  two  degrees,  says:  "In  making  the 
division  the  legislature  recognized  the  fact  that  some 
murders  comprehended  within  the  general  definition  are 
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of  a  less  cruel  and  aggravated  'character  than  others, 
and,  therefore,  deserving  of  less  punishment.  It  also 
recognized  the  fact  that  some  murders  of  the  less'  aggra- 
vated class  are  deserving  of  less  punishment  than  others 
of  the  same  class,  and  it  accordingly  provided  that  murders 
of  the  second  degree  should  be  punished  by  terms  of  im- 
prisonment depending  for  their  length  upon  the  circum- 
stances of  each  particular  case.  In  all  this,  however,  the 
legislature  did  not  intend  to  say  that  murder  of  the  second 
degree  should  be  anything  less  or  other  than  murder.  It 
did  not,  indeed,  attempt  to  define  murder  anew,  but  only 
to  draw  certain  lines  of  distinction  by  which  it  might  be 
told  in  a  particular  case  whether  the  crime  was  of  such  a 
cruel  and  aggravated  character  as  to  deserve  the  extreme 
penalty  of  the  law,  or  of  a  less  aggravated  character,  deserv- 
ing a  less  severe  punishment."  The  same  doctrine  is  held 
in  People  v.  Form,  25  Cal.,  361. 

In  Brennanv.  The  People,  15  111.,  511,  and  in  Barnett 
V.  The  People,  54  111.,  325,  th^  supreme  court  of  that  state 
have  held  that  a  defendant  cannot  upon  a  second  trial  be 
tried  for  a  degree' above  that  for  which  he  was  convicted 
upon  the  first.  In  Baimett  v,  TJie  People  the  court  simply 
follows  Brennen  v.  The  People,  without  argument  or  criti- 
cism. The  decision  in  the  latter  case  is  based  upon  the 
cases  of  Slaughter  v.  The  State,  6  Humph.,  410 ;  Morris  t?. 
The  State,  8  S.  &  M.,  762 ;  and  HuH  v.  The  State,  25 
Miss.,  378. 

In  Slaughter  v.  The  State  the  plaintiff  in  error  was 
indicted  for  murder  in  the  first  degree,  and  upon  trial 
was  found  "  not  guilty  of  murder  as  charged  in 'the  bill 
of  indictment,  but  they  find  him  guilty  of  voluntary 
manslaughter  in  manner  and  form  as  charged  in  the  in- 
dictment." On  his  motion  a  new  trial  was  granted.  At  a 
subsequent  term  he  filed  a  plea  of  former  acquittal,  setting 
out  the  proceedings  and  verdict  of  the  jury.  He  contended 
that  he  was  entitled  to  his  discharge  and  that  he  could  not 
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be  tried  for  any  crime  under  that  indictment.  The  trial 
court  held  otherwise,  and  put  him  upon  trial  for  manslaugh- 
ter. Error  was  taken  to  the  supreme  court,  and  it  was 
held  that  the  trial  court  decided  correctly.  The  question 
«5  to  whether  the  plaintiff  in  error  could  have  been  con- 
victed of  a  higher  crime  than  manslaughter  was  in  no  sense 
before  the  court  Yet  it  is  said  that  if  he  had  been  tried 
for  murder,  it  would  have  been  erroneous.  It  is  quite 
probable  that  the  finding  of  "  not  guilty  of  murder,"  by 
the  verdict,  would  make  no  difference  as  to  the  power  of 
the  court  to  put  the  accused  upon  his  trial  on  the  whole 
indictment,  yet  the  court  refers  to  it  as  a  verdict  of  ac- 
quittal. 

Morris  v.  The  State,  8  S.  &  M.,  762,  was  a  case  where 
the  defendant  was  put  upon  trial  under  an  indictment  con- 
taining four  counts:  1st.  With  the  forgery  of  a  bank-note 
of  the  Bank  of  the  State  of  North  Carolina.  2d.  With 
uttering  and  publishing  as  true  a  forged  bank-note  of  the 
Bank  of  the  State  of  North  Carolina.  3d.  With  having 
in  his  possession  certain  forged  bank-notes  of  the  Bank  of 
the  State  of  North  Carolina,  with  the  intent  to  utter  the 
same.  The  4th  was  similar  to  the  3d.  The  verdict  of  the 
jury  was  guilty  as  charged  in  the  second,  third,  and  fourth 
counts.  The  verdict  was  objected  to  as  imperfect,  because 
there  was  no  express  finding  upon  the  first  count.  The 
cause  was  taken  to  the  supreme  court  (Mississippi)  where 
the  verdict  was  held  good,  but  the  cause  was  reversed  for 
error  occurring  iu  the  introduction  of  testimony.  The 
judgment  of  reversal  provided  that  the  new  trial  should  be 
confined  to  the  second,  third,  and  fourth  counts,  the  plain- 
tiff in  error  having  been  acquitted  upon  the  first  count. 
It  will  thus  be  seen  that  the  question  in  the  case  at  bar 
was  not  before  that  court  for  two  reasons.  First,  the 
question  did  not  arise  in  the  case.  Second,  each  count  in 
the  indictment  was  for  a  separate  and  distinct  offense  and 
not  for  different  grades  or  degrees  of  the  same  offense. 
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The  case  of  HuH  v.  The  State  (25  Miss.,  378)  was  one 
in  which  the  plaintiff  in  error  had  been  indicted  for  mur- 
der. He  filed  certain  pleas  in  abatement,  alleging  the 
illegal  organization  of  the  grand  jury  which  found  the  in- 
dictment. These  pleas  were  overruled  by  the  court  and  he 
was  piit  upon  trial,  which  resulted  in  a  verdict  of  guilty  of 
manslaughter  in  the  third  degree.  His  motion  for  a  new 
trial  being  overruled,  he  alleged  error  in  the  supreme 
court,  and  a  new  trial  was  granted  upon  the  ground  that 
the  plea  in  abatement  should  have  been  sustained.  The 
judgment  of  the  trial  court  was  reversed,  the  court  holding 
that  its  judgment  of  reversal  should  extend  no  further 
than  to  relieve  him  as  against  the  verdict  against  him 
(manslaughter).  As  a  new  indictment  would  have  to  be 
found,  and  as  a  prosecution  for  the  crime  of  manslaughter 
was  barred  by  the  statute  of  limitations,  the  prisoner  was, 
upon  his  motion,  discharged.  The  reasoning  of  the  court 
in  this  case  seems  to  be  based  upon  the  acknowledged  and 
conceded  fact  that  if  a  party  charged  with  murder  and  con- 
victed of  manslaughter  seeks  no  relief  from  the  judgment 
of  conviction,  but  allows  it  to  stand  unreversed  and  in  full 
force,  he  cannot,  after  serving  his  term  of  imprisonment, 
be  again  prosecuted  for  murder.  This  is  most  certainly 
true.  If  the  judgment  stands  unimpeached  it  is  the  final 
judgment  in  the  case,  and  of  course  will  stand  as  a  protec- 
tion to  the  party  convicted.  From  this  the  court  concludes 
that  the  other  proposition  must  follow,  viz.:  That  if  the 
jury  convicts  of  a  lower  grade  of  the  same  crime  that  con- 
viction is  necessarily' an  acquittal  of  the  higlier  grade,  and 
that  acquittal  must  stand  for  all  time,  notwithstanding  the 
verdict  and  judgment  of  conviction  may  be  set  aside. 
That  the  jury,  in  contemplation  of  law,  renders  two  ver- 
dicts; one  acquitting  of  the  higher  crime  and  the 
other  convicting  him  of  the  lower,  and  that  the  verdict  is 
not  an  entirety.  Upon  this  theory  we  think  that  case,  as 
well  as  Brennen  v.  The  People^  rest%     And  indeed  the 
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same  may  be  said  of  The  State  v.  Tweedy ,  11  Iowa,  350. 
The  StaU  v.  Martin,  30  Wis.,  216.  State  v.  Belden,  33 
Id.,  120.  Jones  v.  State,  13  Tex.,  184.  These  latter  cases 
are  exhaustive  and  well  written,  and  were  it  not  that 
they  all  seem  to  be  grounded  upon  what  seems  to  us  to  be 
a  false  basis  we  could  well  follow  them. 

The  case  of  Johnson  v.  The  State,  29  Ark.,  31,  is  a  full 
digest  of  all  the  cases  so  holding,  and,  adopting  the  same 
reasoning,  holds  with  them. 

It  is  beyond  the  comprehension  of  the  writer  to  say 
that  the  character  of  an  act  may  be  finally  and  for- 
ever decided  upon  and  adjudicated,  while  the  fact  of 
the  act  itself  is  lefl  untouched.  Thus  a  person  is  in- 
dicted for  murder  in  the  first  degree  under  the  laws  of 
Nebraska.  Upon  trial  he  is  found  guilty  of  murder  in 
second  d^ree.  So  long  as  that  verdict  and  the  judgment 
stand  unreversed  there  is  an  adjudication  that  the  act  or 
crime  was  committed,  and  also  fixing  the  character  or 
quality  of  the  act.  Now  it  is  very  clear  and  easily  under- 
stood that  this  judgment  and  verdict  will  protect  the  ac- 
cused from  another  prosecution.  But  suppose  a  new  trial 
is  granted.  There  is  no  adjudication  that  any  person  has 
been  killed  nor  that  any  crime  has  been  committed.  But 
it  is  said  there  is  an  adjudication  that  if  the  deceased  was 
killed  by  the  prisoner,  it  was  not  done  of  deliberate  and 
premeditated  malice!  It  is  contended  that  such  a  verdict  is 
severable;  that  there  are  in  contemplation  of  law  two  ver- 
dicts—one of  guilty  of  murder  in  the  second  d^ree,  which 
has  been  set  aside,  and  one  of  not  guilty  of  murder  in  the 
first  degree,  which,  by  virtue  of  the  constitutional  provisions 
in  the  federal  and  state  constitutions,  must  stand.  This 
theory  is  also  built  upon  what  is  considered  the  diflerence 
between  an  adjudication  and  having  been  once  in  jeopardy. 
It  is  true  that  this  distinction  does  exist  to  some  extent,  but 
yet  if  the  first  verdict  is  worth  anything  to  a  prisoner,  it 
must  be  upon  the  theory  that  he  has  been  acquitted  in  so 
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far  as  the  criminal  quality  of  the  act  of  killing  is  con* 
cerned,  but  no  further. 

In  Hurley  v.  The  State,  6  Ohio,  400,  it  is  decided  that 
the  simple  verdict  of  a  jury  is  not  a  suflBcient  acquittal  to 
.entitle  a  defendant  to  its  protection,  but  that  to  be  of  any 
force  there  must  be  a  judgment  on  the  verdict,  citing 
2  Hale^s  P.  C,  243. 

By  the  statutes  of  this  state  a  new  trial,  after  a  verdict 
of  conviction,  may  be  granted,  on  the  application  of  the  de- 
fendant, for  certain  reasons  which  are  set  out  in  the  act. 
See  section  490  of  the  criminal  code.  A  new  trial  is  de- 
fined to  be  a  re-examination  of  an  issue  of  fact.  Bouv» 
Law  Die.  It  is  a  re-trial  of  the  facts  of  the  case.  In  Za-^ 
leakie  v,  Clark,  45  Conn.,  401,  Judge  Loorais,  in  writing 
the  opinion  of  the  court,  says:  "It  is  believed  that  it 
always  has  been  used  in  the  sense  of  a  complete  re-trial  of 
the  cause,  except  in  certain  instances  mentioned  by  hinu 
What  else  can  a  re-trial  be  than  a  re  examination  of  the 
facts  in  the  same  case?'' 

The  principal  case  in  which  it  has  been  held,  in  the  ab- 
sence of  a  statute  to  that  effect,  that  a  defendant  can  he  re- 
tried upon  the  whole  indictment  is  The  State  v,  Behimer, 
20  O.  S.,  572.  In  fact  the  supreme  court  of  Ohio  have 
uniformly  so  held.  In  Hurley  v.  The  State,  supra,  it  is 
decided  that  "  a  verdict  in  either  a  civil  or  criminal  case 
must  be  considered  an  entire  thing."  In  Leslie  t?.  The 
State,  18  Ohio  State,  390,  the  plaintiff  in  error  was  in- 
dicted for  murder  in  the  first  degree.  The  indictment  con- 
tained three  counts,  but  each  alleging  and  charging  the 
same  offense  in  the  same  degree.  On  the  first  trial  he  was. 
found  "  guilty  of  murder  in  the  first  degree  as  charged  in 
the  first  count  of  the  indictment,  and  not  guilty  as  charged 
in  the  second  count  of  the  indictment."  Upon  his  motion 
a  new  trial  was  granted,  and  upon  the  second  trial  he  was 
found  "guilty  of  manslaughter,  as  charged  in  the  third 
count  of  the  indictment,  and  not  guilty  as  charged  in  the 
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first  and  second  counts  of  said  indictment."  Leslie  then 
moved  the  court  to  discharge  him,  for  the  reason  that  on 
the  first  trial  he  was  found  guilty  of  murder  in  the  first  de- 
gree, as  charged  in  the  first  count  of  the  indictment  and 
not  guilty  as  charged  in  the  second  and  third  counts,  and 
that  upon  the  second  trial  he  was  found  not  guilty  upon 
the  first  and  second  counts  of  the  indictment,  and  guilty  of 
manslaughter  upon  the  third  count,  and  that  the  verdict  of 
manslaughter  was  irregular,  illegal,  and  void.  The  motion 
was  overruled  ;  he  was  'sentenced  to  the  penitentiary,  and 
took  error  to  the  supreme  court.  The  conviction  was 
affirmed. 

In  discussing  the  question  of  the  entirety  of  the  verdict, 
Judge* White,  who  wrote  the  opinion,  says :  "Where  the 
indictment,  though  consisting  of  several  counts,  is  founded 
upon  a  single  transaction  the  verdict  is  a  unit,  and  lays  the 
foundation  for  but  a  single  judgment.  A  verdict  of  guilty 
upon  one  of  the  counts  and  of  not  guilty  upon  the  others  is 
followed  by  the  same  legal  consequences  as  a  verdict  of  guilty 
upon  all  the  counts ;  and  when  in  either  case  the  verdict  is 
set  aside  and  a  new  trial  granted  on  the  defendant's  motion, 
the  case  is  opened  for  a  re-trial  upon  the  counts  upon  which 
he  was  acquitted  as  well  as  those  upon  which  he  was  con- 
victed.'' 

But  where  the  several  counts  of  an  indictment  are  for 
separate  and  distinct  offenses  the  rule  wQuld  of  course  be 
different,  and  it  was  so  held  in  the  case  under  considera- 
tion. The  court  says,  further  :  "  We  think  the  principle 
contended  for  properly  applies  where  there  is  a  conviction 
and  an  acquittal  on  different  counts  for  separate  and  distinct 
offenses,  or  where  part  of  the  defendants  are  acquitted  and 
part  convicted  of  the  same  offense.  But  where  all  the 
counts  are  for  the  same  offense,  and  are  varied  merely  to 
meet  the  proof,  it  has  no  just  application." 

The  ruling  in  this  case  was  followed  in  Jarvis  v.  The  State^ 
19  Ohio  State,  685.     In  the  case  of  the  State  v.  Behimei\ 
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supra.  Judge  White,  in  writing  the  opinion  of  the  court, 
thus  states  the  question  for  decision  :  "  The  question  for 
decision  therefore  is,  whether  the  legal  effect  of  granting  a 
new  trial  was  to  set  aside  the  whole  verdict  and  leave  the 
case  for  re-trial  upon  the  same  issues  on  which  it  was  first 
tried,  or,  whether  the  re-trial  was  properly  limited  by  the 
court  to  the  degree  of  homicide  of  which  the  defendant  had 
been  found  guilty,  and  to  the  inferior  degree  of  manslaugh- 
ter." The  question  is  discussed  at  considerable  length  and 
with  a  good  degree  of  logic  and  reason,  and  it  was  finally 
held  that  the  defendant  in  the  prosecution  could  be  put 
upon  a  second  trial  upon  the  whole  of  the  indictment  the 
same  as  though  there  had  been  no  previous  trial  and  verdict. 
In  the  course  of  the  opinion  the  learned  judge  makes  use  of 
the  following  language :  "  But  the  effect  of  setting  aside 
the  verdict  finding  the  defendant  guilty  was  to  leave  at 
issue  and  undetermined  the  fact  of  the  homicide ;  also  the 
fact  whether  the  defendant  committed  it,  if  one  was  com- 
mitted. The  legal  presumption  on  his  plea  of  not  guilty 
was  of  his  innocence,  and  the  burden  was  on  the  state  to 
prove  every  essential  fact.  The  only  effect,  therefore,  that 
could  be  given  to  so  much  of  the  verdict  as  acquitted  the 
defendant  of  murder  in  the  first  degree,  after  the  rest  of  it 
had  been  set  aside,  would  be  to  regard  it  as  finding  the 
qualities  of  an  act,  while  the  fact  of  the  existence  of  the  act 
was  undetermined.  This  would  be  a  verdict  to  the  effect 
that  if  the  defendant  committed  the  homicide,  he  did  it 
without  deliberate  and  premeditated  malice. 

"  There  can  be  no  legal  determination  of  the  character 
of  the  malice  of  a  defendant  in  respect  to  a  homicide  which 
he  is  not  found  to  have  committed,  or  rather,  of  which, 
under  his  plea,  he  is  in  law  presumed  to  be  innocent." 

Upon  the  question  of  the  entirety  of  the  verdict  it  is  said ; 
"  But  upon  mature  consideration  we  are  of  opinion  that  the 
verdict  is  severable  only  when  there  is  a  conviction  or  an 
acquittal  on  different  counts  for  separate  and  distinct  of- 
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fenses,  or  where  there  are  several  defendants;  but  that 
where  there  is  but  one  defendant^  and  in  fact  but  one  of- 
fense, the  verdict  is  entire." 

The  cause  was  taken  to  the  supreme  court  upon  the  ex- 
ception of  the  state's  attorney,  and  the  decision  could  in  no 
way  affect  the  rights  of  the  defendant  in  the  prosecution, 
but  the  rule  of  law  was  stated  by  the  court  as  follows: 
**  Where  on  a  trial  for  murder  the  defendant  is  found 
guilty  of  a  lower  degree  of  homicide  than  the  highest  de- 
gree charged  in  the  indictment,  and  on  his  motion  a  new 
trial  is  granted,  the  effect  of  granting  a  new  trial  is  to  set 
aside  the  whole  verdict  and  leave  the  case  for  retrial  upon 
the  ?ame  issues  as  upon  the  first  trial/' 

It  must  be  conceded  that  in  point  of  numbers  this  de- 
cision seems  to  be  against  the  weight  of  authority.  But  it 
is  apparently  founded  upon  reason,  and  upon  the  advanced 
idea  of  American  jurisprudence.  That  it  is  just,  it  seems  to  us 
can  not  be  questioned.  That  it  is  necessary  for  the  protection 
of  the  law-abiding  citizen  is  equally  clear,  and  the  fact  that 
many  of  the  states  have  incorporated  a  provision  to  that  effect 
in  their  criminal  laws,  gives  weight  and  force  to  the  state- 
ment. This  decision  was  made  in  the  year  1870.  The 
crimin\il  law  of  the  state  of  Ohio  was  adopted  by  the  l^is- 
lature  of  this  state  in  1878,  almost  bodily,  and  by  the  one 
act  entitled  '*  An  act  to  establish  a  criminal  code,"  passed 
March  4th  of  that  year.  By  it  the  entire  criminal  law  of 
that  state  was  substantially  transferred  to  the  statute  books 
of  Nebraska,  and  in  which  was  the  law  governing  new 
trials.  In  FranMin  v.  Kelly,  2  Neb.,  104,  Chief  Justice 
Mason,  in  writing  the  opinion  of  the  court,  says :  "  The 
rule  is  well  settled,  that  when  a  legislature  re-enacts  a 
statute  upon  which  a  construction  has  been  placed,  it  does 
80  with  the  construction  annexed,"  citing  a  number  of  cases. 
In  addition  to  which  we  cite  2  Bishop  on  Criminal  Law, 
§905, and  note  from  Commonwealthv.  Hartnett,  3  Gray,  450, 
While  it  may  be  true  that  the  Ohio  decisions  can  not,  with 
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strictness,  be  said  to  be  a  construction  of  any  statute,  yet 
they  are  a  construction  of  that  part  of  the  criminal  code 
which  gives  to  the  courts  of  the  state  the  power  to  grant 
new  trials,  and  therefore  of  the  legal  status  of  the  person 
to  whom  the  new  trial  has  been  awarded.  To  that  extent, 
at  least,  it  is  proper  to  consult  those  adjudications  as  affect- 
ing the  criminal  code  at  the  time  of  its  adoption  by  this 
state. 

But  the  Ohio  cases  are  not  without  precedent.  lu 
United  States  v.  Harding ^  Wallace  (Jr.)  Reports,  127,  in 
the  circuit  court  of  the  United  States  for  the  eastern  dis- 
trict of  Pennsylvania,  Harding  was  found  guilty  of  mur- 
der, and  Grimes  and  Williams  of  manslaughter.  Soon 
after  the  trial  Judge  Baldwin,  the  circuit  judge,  died.  A 
motion  for  a  new  trial  was  made  before  and  argued  ta 
Judge  Randall,  the  district  judge,  but  before  passing  on 
the  motion  he  died.  New  judges  were  appointed,  and 
upon  their  qualification  the  cause  came  on  for  decision. 
The  order  of  the  court  was  that  a  new  trial  be  granted  to 
Harding,  and  that  as  to  Grimes  and  Williams  the  case  be 
continued  for  one  week,  at  the  expiration  of  which  they 
were  to  elect  whether  they  would  take  a  new  trial  or  abide 
their  former  conviction.  JuSge  Grier  then  addressed 
Grimes  and  Williams  as  follows:  "William  Grimes  and 
John  Williams — You  ought  clearly  to  understand  and 
weigh  well  the  position  in  which  you  now  stand.  Yi)U 
have  been  once  tried  and  acquitted  of  the  higher  grade  of 
offense  charged  against  you  in  this  indictment,  the  penalty 
aflBxed  to  which  is  death ;  but  you  have  been  convicted  of 
the  minor  offense  of  manslaughter.  Your  lives  have  been 
in  jeopardy,  and  you  have  escaped.  The  constitution  of 
your  country  declares  that  ^no  person  shall  be  twice  put  in 
jeopardy  of  life  or  limb  for  the  same  offense.'  This  is  to 
shield  you  against  oppression  and  injustice,  and  puts  it  out 
of  the  power  of  the  court  to  subject  you  to  the  danger  of 
another  trial  except  at  your  election  and  request.     We  be- 
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lieve  that  you  have  the  right  to  waive  the  protection 
thrown  around  you  by  the  constitution  for  the  sake  of  ob- 
taining what  may  seem  to  you  a  greater  good.  But  let 
me  now  solemnly  warn  you  to  consider  well  the  choice  you 
shall  make..  Another  jury,  instead  of  acquitting  you  alto- 
gether, may  find  you  guilty  of  the  whole  indictment,  and 
thus  your  lives  may  become  forfeited  to  the  law.  If  you 
choose  to  run  this  risk,  and  to  again  put  your  lives  in 
jeopardy,  it  must  be  by  your  own  act  and  choice,  being^ 
neither  compelled  nor  advised  thereto  by  the  court ;  and 
when  your  solemn  election  shall  have  been  put  on  record 
the  court  will  hold  you  forever  after  estopped  to  all^e  that 
your  constitutional  rights  have  not  been  awarded  to  you^ 
Before  we  enter  of  record  an  order  for  a  new  trial  as  to 
you,  we  will  give  you  one  week  to  ponder  carefully  on  this. 
subject,  and  consult  with  your  counsel  as  to  what  will  bo^ 
your  safest  and  best  course." 

In  State  v.  Commissionera,  3  Hill  (S.  C),  239,  the^ 
defendants  were  indicted — ^in  two  counts — for  obstructing 
a  public  street.  The  trial  resulted  in  a  verdict  of  guilty  aa 
charged  in  one  count  of  the  indictment,  nothing  being 
said  as  to  the  other.  A  new  trial  was  granted  upon  tho^ 
motion  of  the  defendant.  It  was  held  that  the  next  trial 
must  be  upon  both  counts  of  the  indictment.  In  the 
opinion,  Butler,  J.,  says :  "  If  the  verdict  of  guilty  had  re- 
mained, it  would  have  protected  them,  perhaps,  against 
another  indictment  for  the  same  offense.  As  long  as  a  ver- 
dict of  guilty  remained  on  the  record  there  was  a  finding. 
But  what  proceeding  is  there  now  on  it?  I  consider  all 
the  proceedings  on  the  indictment,  since  the  finding  by  the 
grand  jury,  to  be  set  aside  at  the  instance  and  for  the  bene- 
fit of  defendant." 

As  before  stated,  the  states  of  Kansas,  California,  Indi- 
ana, and  Kentucky  have  all  held  to  the  same  doctrine^ 
See  StaU  v.  McCord,  8  Kansas,  232.  People  v.  Keefer^ 
supra.  Veaeh  v.  The  State,  60  Ind.,  291.     Commonwealth 
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V,  Arnold,  6  Crim.  Law  Mag.  (Ky.)  But  it  is  claimed  by 
plaintiff  in  error  that  these  decisions  were  made  by  virtue 
t)f  the  statutes  of  those  states  which  provide  in  substance 
that  when  a  new  trial  is  granted  the  parties  shall  be  in 
the  same  position  as  if  no  trial  had  been  had,  some  also 
providing  that  the  first  trial  and  verdict  shall  not  be  re- 
ferred to  on  the  second  trial,  nor  shall  the  first  verdict  be 
plead  in  bar  of  a  conviction  on  the  second  trial  either  in 
the  evidence  or  argument.  It  is  true  the  decisions  referred 
to  have  in  some  instances  been  predicated  upon  the  statutes 
referred  to,  and  did  a  similar  statute  exist  in  this  state  much 
t)f  the  trouble  in  this  case  would  be  obviated.  But  it  may 
also  be  observed  that  if  the  clause  in  the  bill  of  rights  in 
both  the  federal  and  state  constitutions — that  a  defendant 
«hall  not  be  twice  put  in  jeopardy  of  life  or  limb  for  the 
same  offense — is  to  be  his  protection,  as  argued  by  his  coun- 
sel, it  is  quite  clear  that  a  simple  legislative  enactment  of 
the  states  cannot  override  or  take  away  this  protection,  and 
the  enactments  referred  to  would  be  unconstitutional  and 
void,  and  would  form  no  basis  for  the  decisions.  While 
many  courts  holding  to  the  doctrine  contended  for  by 
plaintiff  in  error  have  based  their  argument,  to  some  ex- 
tent, upon  these  constitutional  provisions,  we  know  of 
Hone  holding  the  statutes  authorizing  a  second  trial  upon 
the  whole  indictment  void. 

Again,  should  we  adopt  the  reasoning  of  the  court  in 
People  V.  Grilmore,  supra,  in  holding  that  the  statute  meant 
t)nly  that  the  parties  should  be  in  the  same  position  with 
reference  to  the  undecided  issues  in  the  case,  then  the  force 
x)f  the  statutes,  as  a  basis  for  the  decisions  referred  to,  is 
swept  away,  and  the  courts  of  those  states  may,  in  effect, 
be  ranked  with  those  so  holding,  without  the  aid  of  a 
statute.  With  that  view  of  the  case  it  might  well  be  held, 
«s  in  the  case  last  referred  to,  that  the  statute  gave  no 
*iuthority  for  the  decision. 

So  far  as  the  provision  of  the  constitution  of  the  United 
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States  may  be  invoked,  we  take  it  as  pretty  well  settled 
now  that  that  provision  governs  the  courts  existing  by  vir- 
tue of  the  laws  of  the  United  States,  and  has  no  applicatiou 
to  the  state  courts.  United  States  v.  Keen,  1  McLean,  438, 
Baron  v.  Baltimore,  7  Peters,  243.  SivitcheU  v.  Common^ 
wealth,  7  Wall.,  321.  State  v.  Wells,  46  Iowa,  662.  Foa> 
V.  Ohio,  5  Howard  (46  U.  S.),  410.  We  hold,  therefore^ 
that  the  plaintiff  iu  error  was  properly  put  on  trial  for  mur- 
der in  the  first  degree ;  tlie  granting  of  a  new  trial  having 
the  effect  of  setting  aside  all  the  results  of  the  former  trial. 

It  is  next  contended  that  the  court  erred  in  overruling 
the  challenge  of  plaintiff  in  error  to  a  juror,  J.  W.  B.  Mc- 
Allister, for  cause.  The  examination  of  this  juror  waa 
quite  extended  by  counsel  on  both  sides,  as  well  as  by  the 
court,  and  it  could  serve  no  good  purpose  to  transfer  it  to 
this  already  lengthy  opinion.  It  is  sufficient  to  say  that  if 
the  juror  had  formed  an  opinion  as  to  the  guilt  or  inno* 
oence  of  plaintiff  in  error,  it  was  solely  upon  reading 
newspaper  reports  published  at  the  time  of  the  homicide,, 
of  the  truth  or  falsity  of  which  he  had  no  opinion,  and 
upon  which  he  seemed  to  base  whatever  opinions  he  had,  if 
any  existed.  The  opinion  of  the  juror  was  clearly  a 
hypothetical  one  and  could  in  no  way '  disqualify  him^ 
Curry  v.  State,  5  Neb.,  415.  Murphy  v.  State,  15  Id., 
385.  The  examination  made  it  clear  that  the  juror  did 
not  desire  to  sit  in  the  case  and  would  have  been  pleased 
if  excused.  Yet  his  answers  were  doubtless  conscientiously 
given.  During  the  examination  by  the  court  he  was 
asked  if,  notwithstanding  what  he  had  heard  and  read,  he 
could  sit  as  a  fair  and  impartial  juror  and  render  a  verdict 
according  to  the  law  and  evidence.  His  answer  was,  "  I 
shall  have  to  answer  as  I  did  Judge  Mason.  I  don't  know 
enough  to  swear  I  could  not.'' 

The  Court.  "  I  ask  you  if,  sitting  as  a  juror  in  this 
case,  you  could  render  a  verdict  according  to  the  law  and 
evidence  as  it  shall  be  given  you  on  the  trial  of  the  case 
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Answer.  Well,  sir,  I  y^ueas  that  I  could,  I  don't  know. 
I  am  very  sorry  I  have  been  brought  into  this  case  in  some 
way.  I  am  sorry  I  am  troubled  in  this  way.  At  the 
«ame  time  I  would  not  like  to  have  to  reply — to  swear, 
I  don^t  know  enough  to  say.  I  cannot  tell.  The  news- 
papers— 

The  Court..     How  ? 

A.  I  don't  know  anything  further  except  what  I  read, 
End  I  didn't  form  an  opinion,  as  I  know,  as  to  whether 
they  were  right.  We  take  the  Omaha  Herald  and  Lin- 
t^oln  papers,  and  local  papers,  and  I  don't  know  whether 

they  were  right  or  wrong ;  that's  as  far  as  I  can  tell  you. 

«it     ♦     ♦ 

The  Court.  Ton  have  no  impression  as  to  whether  he 
is  guilty  or  not  of  the  crime? 

A.  Yes,  necessarily  some  impression,  or  it  would  not 
have  been  in  the  newspaper. 

The  Court.     You  have  an  impression  a  man  was  killed  ? 

A.     Yes,  I  have  an  impression  a  man  was  killed. 

The  Court.     You  have  an  impression  a  man  killed  him  ? 

A.     Yes. 

The  Court.  Whether  or  not  it  was  excusable,  you  have 
no  impression  ? 

A.     No. 

The  Court.  Then  it  would  not  take  evidence  to  remove 
that? 

A.     No,  it  would  not.'' 

While  the  examination  of  the  juror  was,  at  times,  not 
very  clear,  yet  on  the  whole  examination  he  shows  himself 
to  be  competent,  and  the  court  did  not  err  in  retaining 
him. 

The  next  and  last  error  complained  of  is  the  alleged 
misconduct  of  counsel  for  the  state  while  making  the  clos- 
ing argument.  This  alleged  misconduct  consists  in  going 
outside  the  record,  and  referring  to  the  Cincinnati  riots 
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which  had  occurred  a  few  days  before  the  trial.  The  rec- 
ord discloses  the  fact  that  counsel  for  plaintiff  in  error  had 
to  some  extent  gone  outside  of  the  evidence  in  his  very 
able  argument  to  the  jury,  and  that  the  allusion  to  the  Cin- 
cinnati riots  by  the  state's  counsel  was  in  reply  to  what 
had  been  previously  said^  and  for  the  purpose^  as  stated^ 
of  illustration.  While  counsel  fur  the  state,  especially, 
should  at  all  times  avoid  going  outside  of  the  record,  and 
while,  in  a  case  of  this  importance  especially,  we  should  be 
in  favor  of  a  strict  enforcement  of  the  proper  rules  govern- 
ing arguments  to  juries,  yet  it  is  impossible  for  us,  in 
the  light  of  the  almost  uniform  decisions  of  this  court,  to 
say  the  trial  court  erred  in  the  matter  referred  to.  We  are 
informed  by  the  record  that  during  the  argument  of  Mr. 
Watson,  when  he  referred  to  the  Cincinnati  riots,  the  at- 
torney for  plaintiff  in  error  said,  "I  desire  to  object  to  the 
discussion  of  the  Cincinnati  riots." 

Watson :  "  I  simply  refer  to  it  in  illustration.  I  heard 
counsel  state  woi'se." 

The  Court.     "  It  is  not—." 

Mason.    "  Note  an  exception." 

There  was  no  ruling  of  the  district  court  adverse  to 
plaintiff  in  error  or  otherwise.  In  Bradahaw  v.  The  StatCj 
17  Neb.,  147,  a  similar  question  was  before  this  court, 
and  it  was  held  that  "  before  a  case  can  be  reversed  and  a 
new  trial  ordered,  it  must  appear  that  the  court  before 
whom  the  accused  was  tried  erred,  and  that  such  error  was 
prejudicial  to  the  party  on  trial.  The  practice  in  this 
state  is  now  settled  in  this  respect,  and  before  this  court 
can  review  questions  of  this  kind  the  attention  of  the  trial 
court  must  be  challenged  by  a  proper  objection  to  the 
language,  and  a  ruling  had  upon  the  objection.  If  the 
language  is  approved  by  the  court,  and  the  attorney  is 
allowed  to  pursue  the  objectionable  line  of  argument  an 
exception  to  the  decision  can  be  noted."  There  being  no 
ruling  of  the  court  we  can  not  say  the  court  erred.     The 
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question  did  not  afterwards  arise,  as  the  line  of  argument 
objected  to  was  abandoned. 

We  find  no  error  in  this  record.     The  judgment  of  the 
district  court  is  therefore  aflSrmed. 

Judgment  affibmed. 
The  other  judges  concur. 


18 

19    677| 

28    604 

Wm   ^*  ^-  Hunter,  plaintiff  in  error,  v.  Jambs  Leahy 

.^   ^  &  Co.,  DEFENDANT  IN  ERROR. 

58     17 
I  18    80|    1*    Hevivor :     ltmitatiok.     The  limitation  of  one  year  withii^ 
^^-J^l  which  an  action  may  be  revived  on  motion  does  not  apply  to  the- 

Lel  3^1  revival  of  a  judgment. 

2.    :  JUBiSDicnoN  op  county  coubt.   A  county  court  upott 

proper  application  may  revive  a  judgment  v^hich  has  become 
dormant. 

Error  to  the  district  court  for  Cass  county.  Tried 
below  before  Pound,  J. 

/.  H.  Ealdemany  for  plaintiflF  in  error,  cited :  Sections 
466-472,  and  473,  Civil  Code.  Seymour  v.  Street,  5  Neb., 
85.  Freeman  Judgments,  §  442.  Scrogga  v.  Tatt,  28 
Kan.,  181.  Angell  v.  Martin^  24  Id.,  334.  Baker  v. 
Hammer y  31  Id.,  325.  Gilleite  v.  Monnson,  7  Neb.,  263. 
Carter  v.  Jennings,  24  Ohio  State,  188.  Civil  Code,  § 
1047.     Freeman  Executions,  29,  30. 

B.  B.  Windhamy  for  defendant  in  error,  cited :  Wright 
V.  Sweet,  10  Neb.,  190.  2  Nash  PL  &  Pr.,  §  417.  Tyler 
V.  Wimlow,  15  Ohio  State,  364. 

Maxwell,  J. 

In  September,  1 874,  the  defendant  in  error  recovered  a 
judgment  against  the  plaintiff,  in  the  probate  court  of  Casa 
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county,  for  the  sum  of  $171.35  and  costs.  In  December, 
1875,  an  execution  was  issued  on  said  judgment,  and  de- 
livered to  the  sheriff,  but  by  the  direction  of  the  attorney 
for  the  defendant  in  error  was  returned  without  making  a 
levy.  In  September,  1876,  an  execution  was  again  issued 
and  delivered  to  the  shei*iff,  and  again  returned  without 
making  a  levy-  In  March,  1884,  the  attorney  for  the 
defendant  herein  filed  a  motion  in  said  court  to  revive  said 
judgment,  and  in  May  thereafter  an  order  of  revivor  was 
entered^  and  the  action  revived.  The  case  was  taken  on 
error  to  the  district  court  where  the  judgment  of  the  county 
court  was  affirmed. 

It  is  claimed  by  the  plaintiff  in  error  that  the  right  to 
revive  is  barred  by  the  statute  of  limitations. 

Sec  466  of  the  Code  provides  that  "  an  order  to  revive 
an  action  against  the  representatives  or  successor  of  a  de- 
fendant shall  not  be  made  without  the  consent  of  such 
representatives  or  successor  unless  in  one  year  from  the 
time  it  could  have  been  first  made.'' 

The  mode  of  reviving  actions  by  motion  is  not  exclusive. 
A  party  may,  after  the  expiration  of  a  year,  revive  an 
action  by  bill  or  supplemental  petition.  Carter  v,  Jen- 
nings, 24  Ohio  State,  188.  Fox  v.  Abbott,  12  Neb.,  328. 
Pendleton  v.  Fay,  3  Paige,  204.  2  Daniels  Ch.  Pr.  (4  Ed.), 
1509.     Maxwell  PI.  and  Pr.  (3  Ed.),  695. 

Sec.  473  of  the  Code  provides  that  if  a  judgment  be- 
comes dormant  it  may  be  revived  in  the  same  manner  as 
is  prescribed  for  reviving  actions  before  judgment. 

The  statute  does  not  provide  that  the  judgment  is  to  be 
revived  in  one  year  from  the  time  it  becomes  dormant  or 
the  right  to  revive  will  be  barred,  and  we  have  no  authority 
to  insert  words  to  that  effect  therein.  We  do  not  think 
the  restriction  as  to  time  applies  to  the  revivor  of  judg- 
ments. The  court  no  doubt  might  refuse  to  revive  a 
judgment  which  had  remained  dormant  for  so  long  a  time 
as  to  raise  a  presumption  of  payment,  and  where  it  would 
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be  inequitable  to  enforce  it.  But  that  question  is  not  be- 
fore the  court.  The  question  here  involved  was  before  this 
court  in  Wright  v.  Sweet,  10  Neb.,  190,  and  an  order  re- 
viving a  judgment  sustained. 

Objections  were  made  to  the  right  of  a  county  court  to 
make  an  order  of  revivor. 

In  Miller  v.  Ourry,  17  Neb.,  321,  it  was  held  that  the 
provisions  of  the  Code  for  the  revival  of  actions  and  judg- 
ments apply'to  actions  before  justices  of  the  peace.  The 
same  procedure  applies  to  county  courts.  There  is  no 
error  in  the  record  and  the  judgment  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


II  gigl  Republican  Valley  Railroad  Company,  plaintiff 
IN  error,  v.  Louis  Fink,  defendant  in  error. 

Bailroad:  exercise  of  power  op  eminent  domain:  dam- 
ages. While  the  statute  authorizes  a  railroad  corporation  to 
go  upon  the  land  of  an  individual,  if  need  be,  and  locate  its 
line  of  road  over  such  land,  and  permits  either  the  corporation 
or  the  land-owner  to  institute  proceedings  to  condemn  the  right 
of  way,  yet,  before  the  corporation  can  appropriate  such  right  of 
way  by  entering  ui>on  the  land  and  constructing  its  road  across 
the  same,  the  damages  must  have  been  appraised  and  the 
amount  thereof  paid  to  the  land-owner  or  deposited  with  the 
county  judge.  O.  <&  N.  W.B.B.  v.  Menh,  4  Neb.,  21.  Ray  v. 
A.dtN.B.B,,  439.  If  the  damages  are  not  awarded  and  de- 
posited the  corporation  is  liable  in  trespass. 

:    :    HOW  FAB  statute  exclusive.  The  statutory 

mode  of  acquiring  the  right  of  way  and  ascertaining  the  dam- 
ages therefor  is  exclusive  as  to  the  manner  of  assessing  the 
value  of  the  land  taken  with  images  to  the  residue  of  the 
tract,  but  does  not  include  damages  to  the  possession  caused  by 
the  wrongful  entry  upon  the  land  before  condemnation. 

: :    ME  a  SUBS    OF  DAMAGES.      The    measure    of 

damages  in  such  case  does  not,  before  the  award  of  the  commis- 
sioners, include  the  value  of  the  land  taken. 
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Error  to  the  district  court  for  Gage  county.  Tried  bo- 
low  before  Broady,  J. 

L.  W.  Colby,  T.  M.  MarquM,  and  J.  W.  Deweese,  for 
plaintiff  in  error,  cited  :  Stowell  &  Flaggy  11  Mass.,  363. 
Calkin  v.  Baldwin^  4  Wend.,  667.  1  Redfield  Railways, 
334.  Ma8cm  v.  R.  JB.,  31  Me.,  215.  Aldrick  v.  R.  JJ., 
1  Am.  Ry.  Cases,  206.  Mills  Eminent  Domain,  §§  88, 
89.  Haidin  v.  R.  R.,  21  N.  W.  R.,  623.  Sherman  v.  R. 
R,  40  Wis.,  645.  R.  R.  v.  Benitos,  10  Am.  &  Eng.  R, 
R.  Cases,  122. 

PhU.  E.  Winter  and  Bahcoch  &  Davidson,  for  defendant 
in  error,  cited :  2  Coke  Inst.,  200.  Aling  v.  Harris,  6 
Johns.,  175.  Scidmore  v.  Smith,  13  Id.,  322.  Doe  v.  R. 
R,  1  Ga.,  524.  Clark  v.  Brcmn,  18  Wend.,  220.  Keith 
V,  TOford,  12  Neb.,  271.  Wade  Notice,  §  1127.  Hor* 
heck  V,  Toledo,  11  Ohio  State,  219.  Lohmann  v.  R.  R., 
18  Minn.,  174.  Graves  v.  Otis,  2  Hill,  468,  and  note 
A,  Mohawk  jB.  jB.  v.  Archer,  6  Paige,  84.  Oregon  R,  R, 
p.  Oregon  Nav.  Co.,  3  Oregon,  178.  Loop  v.  Chamberlain, 
20  Wis.,  135.     Omaha  R.  R.  v.  Menk,  4  Neb.,  21. 

Maxwell,  J. 

This  is  an  action  brought  by  the  defendant  in  error 
against  the  plaintiff  to  recover  damages  for  injury  to  cer- 
tain real  estate  of  the  defendant  during  the  years  1880, 
1881,  and  1882.  The  cause  of  action  is  stated  as  follows: 
"That  the  defendant  (plaintiff  in  error)  during  the  years 
A.D.  1880,  1881,  and  1882,  did  unlawfully  and  with 
force  and  arms,  break,  enter,  occupy,  and  ever  since  has 
occupied  a  portion  of  the  close  of  plaintiff  heretofore  de- 
scribed, and  then  and  there  dug,  excavated,  removed,  and 
piled  up  the  soil  and  earth  of  the  plaintiff,  and  then  and 
there  built  and  laid  their  line  of  railroad  which  they  have 
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ever  since  operated,  thereby  converting  to  their  own  use 
four  and  eleven-one-hundredths  acres  of  land  out  of  the 
south -east  corner  of  the  aforesaid  described  piece  or  parcel 
of  land  (the  s.  e.  J  of  Sec.  25,  t.  2  n.,  r.  6  e.)  whereby 
the  plaintiff  for  and  during  all  tliat  time  lost  and  was  de- 
prived of  the  use  and  benefit  of  said  four  and  eleven-one- 
hundredths  acres  of  land,  all  of  which  is  to  the  damage  of 
the  plaintiff  in  the  sum  of  one  thousand  dollars." 

The  defendant  below  (plaintiff*  in  error),  in  its  answer,, 
alleges  that,  "2d,  in  the  years  1880,  1881,  the  defendant 
located  and  constructed  its  line  of  railroad  over  and  across 
a  portion  of  the  said  described  real  estate,  by  building  and 
constructing  a  road-bed  and  track  for  its  line  of  road;  that 
defendant  took  possession  of  the  strip  of  ground  necessary 
for  the  right  of  way  and  location  of  said  road  peaceably 
and  quietly,  and  without  any  objection  or  protest  on  the 
part  of  the  plaintiff;  and  the  defendant  has  ever  since  oc- 
cupied the  same  for  right  of  way  for  its  road  track  in  the 
usual  course  of  its  business  as  a  public  carrier.    *     *     * 

8d.  "  That  it  (the  defendant  below)  built  and  con- 
structed its  line  of  road  into  and  through  a  portion  of  Gage 
county  in  the  year  1880  and  1881,  and  that  prior  to  the  lo-^ 
cation  and  construction  of  the  same  the  said  defendant  pur- 
chased and  condemned  the  right  of  way  for  its  line  of  road ; 
that  prior  to  its  construction  the  defendant  needed  and  de- 
sired a  portion  of  the  plaintiff's  said  land  for  right  of  way, 
and  tried  to  agree  with  plaintiff  upon  the  amount  of  dam- 
age to  be  paid  for  said  right  of  way,  but  the  plaintiff  and 
defendant  failing  to  agree  upon  the  amount  of  damages  ta 
be  paid,  the  defendant  proceeded,  as  by  statute  provided, 
and  prior  to  the  construction  of  said  track,  to  condemn  the 
right  of  way  over  the  said  land,"  etc. 

The  reply  is  a  general  denial. 

On  the  trial  of  the  cause  the  jury  returned  a  veidiet  in 
favor  of  the  plaintiff  below  for  the  sum  of  $500,  upoa 
which  judgment  was  rendered. 
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It  is  claimed  by  the  attorneys  for  the  plaintiff  in  error 
that  as  the  statute  gives  the  right  to  either  party  to  insti- 
tute proceedings  to  condemn  real  estate  for  a  railway^  that, 
therefore,  the  statutory  remedy  is  exclusive,  and  an  action 
of  trespass  will  not  lie.  Sec.  97  of  Ch.  16,  Comp.  Stat., 
entitled  "  Corporations,"  provides  that  "  if  the  owner  of 
any  real  estate  over  which  said  railroad  corporation  may 
desire  to  locate  their  road  shall  refuse  to  grant  the  right  of 
way  through  his  or  her  premises,  the  probate  judge  of  the 
county  in  which  such  real  estate  may  be  situated,  as  pro- 
vided in  this  subdivision,  shall,  upon  the  application  of 
either  party,  direct  the  sheriff  of  the  county  to  summon  six 
disinterested  freeholders  of  said  county,  to  be  selected  by 
said  probate  judge,  and  not  interested  in  a  like  question, 
unless  a  smaller  number  shall  be  agreed  upon  by  the  par- 
ties, whose  duty  it  shall  be  to  inspect  said  real  estate  and 
aasesa  the  damages  which  said  owner  will  sustain  by  the 
appropriation  of  his  land  to  the  use  of  said  railroad  cor- 
poration,*' etc. 

Sec.  100  provides  that,  "If  upon  the  location  of  said 
railroad  it  shall  be  found  to  run  through  the  lands  of  any 
non-resident  owner,  the  said  corporation  may  give  four 
weeks'  notice  to  such  proprietor,  if  known,  and  if  not  known, 
by  a  description  of  said  real  estate  by  publication  four  con- 
secutive weeks  in  some  newspaper  published  in  the  county 
where  such  lands  lie,"  etc.,  *  *  *  ^'and  upon 
payment  of  the  damages  assessed  to  the  probate  judge  of 
the  proper  county  for  such  owner,  the  corporation  shall 
acquire  all  rights  and  privileges  mentioned  in  this  subdi- 
vision,'' 

By  Sec.  97  it  is  provided,  "  that  either  party  may  have 
the  right  to  appeal  from  such  assessment  of  damages  to  the 
district  court  of  the  county  in  which  such  lands  are  situ- 
ated, within  sixty  days  after  such  assessment.  And  in  case 
of  such  appeal  the  decision  and  finding  of  the  district  court 
aliall  be  transmitted  by  the  clerk  thereof,  duly  certified,  to 
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the  county  clerk,  to  be  filed  and  recorded  as  hereinbefore 
provided  in  his  office.  But  such  ap[)eal  shall  not  delay  the 
prosecution  of  the  work  on  said  railroad,  if  such  corpora- 
tion shall  first  pay  or  deposit  with  said  probate  judge  the 
amount  so  awarded  by  said  freeholders.'* 

Sec.  21  of  Art.  1  of  the  constitution  provides  that,  "the 
property  of  no  person  shall  be  taken  or  damaged  for  pub- 
lic use  without  just  compensation  therefor/' 

Our  statute,  in  effect,  provides  that  a  railroad  company 
may,  if  need  be,  go  upon  land  not  belonging  to  it  and  locate 
its  line  over  it,  but,  before  it  appropriates  the  land  to  its  own 
use,  it  must  pay  to  the  land-owner  or  deposit  with  the  county 
judge  for  his  use  the  amount  of  the  award  made  by  the  com- 
missioners. The  proceedings  to  condemn  may  be  instituted 
by  either  the  land-owner  or  the  coi-poration,  but  the  award 
must  be  made  and  the  money  paid  or  deposited  before  the 
corporation  has  any  legal  right  to  appropriate  the  property. 
Menk  v.  0.  &  N.  W.  jB.  li.,  4  Neb.,  21.  Ray  v.  A,  &  K 
R,  jB.,  4  Neb.,  .439.  .If  this  is  not  done,  an  action  ibr  in- 
jury to  the  possession  will  lie,  because  the  corporation  has 
no  legal  right  to  occupy  the  premises.  Payment  for  the 
property  appropriated  must  precede,  or  at  least  be  concur- 
rent with,  the  appropriation  of  the  property.  The  statute, 
while  it  authorizes  the  corporation  to  condemn  such  prop- 
erty as  it  may  require  for  the  construction  of  its  road,  pro- 
tects the  citizen  as  well,  by  requiring  just  compensation  to 
be  made  therefor.  The  law  does  not  require  the  citizen  to 
institute  proceedings  to  protect  his  rights,  but  merely  per- 
mits him  to  do  so.  Constitutional  guarantees  of  the  rights 
of  property  would  be  of  very  little  value  if  a  corporation 
could  seize  the  property  of  an  individual  and  say  to  the 
owner,  if  you  want  compensation  for  this  property  institute 
proceedings  to  condemn  it,  and  after  we  think  the  proper 
amount  is  awarded  we  will  pay  you.  Where  the  assent  of 
the  owner  is  not  obtained  the  corporation  must  pay  the  con- 
demnation money  before  it  acquires  the  right  to  construct 
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its  road  across  the  land  of  another.  In  other  words,  the 
property  of  a  citizen  cannot  be  appropriated  for  public  use 
until  the  condemnation  money  is  deposited  with  the  county 
judge,  for  the  use  of  the  owner.  This  money  presumably 
represents  the  damages  which  the  land-owner  has  sustained 
by  the  location  of  the  road  across  his  premises.  If  the  sum 
awarded  is  insufficient  or  in  excess  of  the  actual  injury  sus- 
tained, either  party  may  appeal  to  the  district  court,  where 
the  question  of  damages  will  be  tried  de  novo.  But  the  appeal 
does  not  excuse  the  failure  to  deposit  the  amount  of  the 
award.  Bay  v.  A.  &  N,  R.  JB.,  4  Neb.,  439.  Thus,  in  the  case 
cited,  the  Burlington  &  Southwestern  R.  R.  Co.  condemned ' 
the  right  of  way  across  the  plaintiff  ^s  land,  but  made  no 
payment  or  deposit  of  the  award.  The  company  then  ap- 
pealed from  the  award  of  the  commissioners  to  the  district 
court,  where  judgment  was  rendered  against  it.  It  after- 
wards assigned  all  its  rights  to  the  A.  &  N.  R.  R.  Co., 
which  seemed  to  claim  as  an  innocent  purchaser,  but  this 
court  held  that  the  assignee  took  no  greater  interest  than 
was  possessed  by  the  assignors,  and  that  the  money  not  be- 
ing paid  or  deposited,  the  owner  of  the  land  had  his  choice 
of  three  remedies,  viz. :  "  He  could  bring  an  action  for  the 
award,  sue  for  damages  occasioned  by  the  trespass,  or  en- 
join the  operating  of  the  road  across  his  premises  until  the 
award  should  be  paid."  That  opinion  was  rendered  nearly 
ten  years  ago,  and  has  never,  so  far  as  the  writer  is  ad- 
vised, been  questioned,  certainly  not  in  this  court,  and  it  is 
the  law  of  this  state.  The  corporation  must  see  to  it,  there- 
fore, before  it  enters  upon  the  land  of  another  to  construct 
its  road,  that  it  has  so  far  complied  with  the  statute  as  to 
possess  the  authority.  If  it  has  not,  it  is  like  any  other 
trespassec  liable  in  damages.  This  principle  is  recog- 
nized by  the  corporation  in  its  answer,  in  which  it  alleges 
"  that  the  damages  sustained  by  the  plaintiff  for  the  loca- 
tion and  construction  of  said  road  over  and  across  his  said 
land  were  duly  assessed  and  awarded  by  a  commission  duly 
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appointed  by  the  county  judge  of  said  county,  in  all  re- 
8])ects  as  provided  by  statute ;  and  the  amount  of  damages 
thus  awarded  was  deposited  with  the  county  judge  for  the 
plaintiff  by,  the  defendant,  and  which  remains  on  deposit 
for  the  plaintiff^  if  he  has  not  withdrawn  the  same."  As 
the  proof  fails  to  establish  the  truth  of  the  answer  in  this 
regard,  it  need  not  further  be  considered.  In  an  action  for 
trespass,  however,  the  corporation  will  only  be  liable  for 
such  damages  as  result  from  the  wrongful  appropriation. 
The  value  of  the  land  must  be  ascertained  in  the  mode 
pointed  out  in  the  statute.  The  court  instructed  the  jury 
"  that  should  you  believe  from  the  evidence  that  the  plain- 
tiff was  the  owner  of  the  land  described  in  his  petition  at 
the  time  of  the  several  wrongs  therein  complained  of,  and 
should  you  further  believe  from  the  evidence  that  said  land 
has  been  injured  by  reason  of  the  building  of  defendant's 
line  of  road  across  the  same,  then  the  plaintiff  is  entitled  to 
recover  of  the  defendant  the  difference  between  what  wouFd 
have  been  the  value  of  his  land  at  the  time  of  the  injury 
complained  of  had  the  defendant  not  have  constructed  their 
line  of  road  across  the  same,  and  what  it  was  worth  at  that 
time  with  it  constructed,  in  the  manner  as  shown  by  the 
evidence." 

This  action  is,  brought  by  the  plaintiff  below  to  recover 
damages  sustained  by  him  for  injuries  to  his  land.  The  cor- 
poration does  not  acquire  an  easement  in  the  right  of  way 
by  the  verdict  in  this  case ;  that  can  only  be  done  by  con- 
demnation proceedings.  The  measure  of  damages,  there- 
fore, as  stated  in  the  above  instructions,  is  incorrect,  and 
must  have  been  prejudicial.  Until  the  land  is  condemned 
and  the  damages  paid  the  corporation  is  a  trespasser  and 
is  liable  for  the  actual  injury  sustained,  but  that"  does  not 
include  the  value  of  the  land  taken.  The  condemnation 
proceedings  are  shown  to  have  been  nugatory,  by  reason  of 
the  failure  to  serve  the  defendant  in  error,  who  was  a  non- 
resident of  the  state,  with  notice.  They  afford  no  justifica- 
tion, therefore,  to  the  action. 
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There  are  otiier  assignments  of  error  to  which  it  is  un- 
necessary to  refer.  For  the  error  in  giving  the  instruction 
wmplained  of,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Reversed  and  bemanded. 

The  other  judges  concur. 


Eepitblican  Valley  Railroad  Company,  plaintiff 
IN  ERROR,  V.  Louis  Fink,  defendant  in  error. 

Same  v.  Mary  E.  Wykoff. 

L  Instructions  to  Jury.  Where  objection  is  made  that  the  in- 
stractions  of  the  court  to  the  jury  are  not  Bafficiently  explicit, 
the  remedy  is  to  reqaest  instructions  which  are  satisfactory.  B. 
<&  M.  B.  B.  Co.  V.  ScMutUz,  14  Neb.,  425.  8.  C.  B.  B.  Co.  v. 
Brovm,  13  Id.,  317. 

t2.  Negligence :  damages.  An  instruction  that  if  the  defend- 
ant's "  negligence  contributed  in  a  large  degree,  along  with  the 
act  of  God,  in  causing  the  loss  sustained  by  the  plaintiff,  it  (the 
defendant)  would  be  liable  in  damages  for  the  additional  dam- 
ages sustained  by  the  plaintiff  by  reason  of  such  negligence  of 
the  defendant,''  is  not  erroneous. 


3.    :    ANSWEB:    evidknce  conflictino  as  to  damages 

MUST  BE  SUBMITTED  TO  JUBY.  Where  the  answer  is  a  general 
denial,  and  the  witnesses  disagree  as  to  the  amount  of  damages, 
an  instruction  that  **  the  question  of  amount  of  damages  scarcely 
requires  much  attention,  since  in  the  trial  the  defendant  haa 
made  no  contest  thereon,"  is  erroneous. 

Error  to  the  district-  court  for  Grage  county.      Tried 
below  before  Broady,  J. 

Marqaett  A.DeweesCj  for  plaintiff  in  error,  cited:     B.  & 
0.  R.  R.  V.  Sulphur  Springs^  2  Am.  &  Ensr.  R.  R.  Cases, 
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166.  BiUinger  v.  N.  F.  R.  R.  Co.,  23  N.  Y.,  61.  R.  R. 
Co.  V.  Steven,  73  Ind.,  278.  Drake  v.  R.  R.,  17  Am.  & 
Eng.  R.  R.  Cases,  59.  Chase  v.  N.  Y.  R.  R.  Co.,  24 
Barb.,  273. 

J".  JE.  Bush  and  P.  JE.  Winter,  for  defendant  in  error^ 
cited :  Oordan  v.  Buchanan,  5  Yerg.,  72.  Friend  v. 
Wood,  6  Gratt,  184.  Michaels  v.  R.  R.,  30  K  Y.,  571. 
McArther  v.  Sears,  21  Wend.,  190.  Cooley  Torts,  640. 
McMahon  v.  Davidson,  12  Minn.,  357.  C,  jB.  J.  cfe  P. 
jB.  R.  v.  Moffit,  75  111.,  624.  Clark  v.  Lebanon,  63  Me.^ 
393.    Simpson  v.  Eiwhertin,  12  Kan.,  366. 

Maxwell,  J. 

These  actions  were  broaght  against  the  railroad  company 
in  the  district  court  of  Gage  county  by  the  defendants  in 
error  to  recover  damages  sustained  by  them  by  reason  of 
the  overflow  of  water  along  Indian  creek  in  said  county, 
caused,  it  is  alleged,  by  the  improper  construction  of  the 
railroad  along  and  across  said  creek.  As  the  cases  are  of 
the  same  nature,  and  substantially  grow  out  of  the  same 
cause  of  action,  the  parties  on  the  trial  entered  into  a  stip- 
ulation that  both  causes  be  submitted  at  the  same  time  ta 
the  same  jury,  which,  in  case  they  found  the  railroad  com- 
pany liable,  were  to  return  separate  verdicts  in  favor  of  the 
defendants  in  error  (plaintifls  below). 

In  the  Fink  case  the  jury  returned  a  verdict  for  the  sum 
of  $586.74,  and  in  the  Wykoff  case  for  $491.00.  A  mo- 
tion for  a  new  trial  having  been  overruled,  judgment  was 
entered  on  the  verdicts.  The  railroad  company  bring  the 
causes  into  this  court  on  error. 

Fink   allies   in    his   petition  .  that,  during   the  years 

1880  and  1881  he  was  the  owner  of  certain  real  estate  ^de- 
scribing it)  in  Gage  county;  that  in  the  years  1880  and 

1881  the  railroad  company  "constructed  and  run  its  line 
of  railroad  aforesaid  over,  across,  and  through  a  certain 
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tract  of  land  contiguous  to  the  land  of  the  plaintiff  above 
described."  "  That  in  constructing  said  line  of  railroad 
over  the  said  land  last  above  described,  the  same  being 
contiguous  to  the  lands  of  the  plaintiff,  the  defendant  neg^ 
ligently  built  and  constructed  a  bridge  over  a  natural  water^ 
course,  known  as  Indian  creek,  in  such  a  manner  as  to 
obstruct  the  natural  flow  of  water  in  the  channel  of  said 
creek,  wheretofore  it  had  and  of  right  ought  to  flow  un^ 
obstructed,  by  catching  hold  and  piling  up  great  masses  of 
driftwood  and  debris."  "  That  eastward  from  said  bridge 
across  said  Indian  creek  the  defendant  built  and  con* 
structed  an  embankment  of  great  height,  extending  eaaU 
ward  from  said  bridge  to  a  great  length,  and  across  certain 
other  water-courses,  wholly  neglecting  and  failing  to  put 
in,  build,  and  erect  or  construct  proper  and  sufficient  bridges,, 
culverts,  or  sluiceways  for  the  water  to  pass  through  or  un-« 
der  said  embankment."  That  '^by  reason  of  said  improp^ 
erly  constructed  bridges,  and  the  erection  of  said  embank^ 
ment  across  said  water-courses  without  proper  and  adequate 
bridges,  culverts,  or  sluiceways,  the  natural  water-courses 
were  dammed  up  and  the  water  was  held  and  backed  up 
until  it  had  gained  such  volume  and  force  as  to  break 
through  said  embankment  erected  as  aforesaid  by  the  de^ 
fendant.  And  on  or  about  the  11th  day  of  June  said 
water  broke  through  said  embankment  and  flowed  over  the 
land  of  the  plaintiff  herein  described,  with  great  force  and 
volume,  destroying  the  grain  of  the  plaintiff  growing  on 
said  land,  and  washing  away  the  soil  from  the  land  of  the 
said  plaintiff,"  to  his  damage  in  the  sum  of  $1,500,  etc. 

The  railroad  company  in  its  answer  denies  all  the  allega- 
tions of  the  petition,  except  that  it  is  a  corporation,  and 
pleads  that  it  had  condemned  the  right  of  way  over  the 
plaintiff's  and  adjoining  lands,  and  deposited  the  money 
with  the  county  judge  of  said  county,  "and  that  the  de^ 
fendant's  line  of  road  constructed  thereon  has  since  Beei^ 
maintained  and  operated  on  said  right  of  way  thus  acquired 
in  a  legal  and  proper  manner." 
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In  the  Wykoff  case  the  plaintiff  below  claims  damages 
by  reason  of  an  ice  gorge  formed  at  the  bridge  in  question 
in  March,  1881,  by  which  her  orchard  was  greatly  injured 
and  quantities  of  corn  and  hay  destroyed;  also  for  in- 
juries sustained  by  the  flood  in  June  of  that  year.  A  very 
large  amount  of  testimony  was  introduced  on  the  trial  in 
\7hich  the  witnesses  substantially  agree  that  the  storm  was 
Very  severe,  and  some  of  them  state  that  it  was  the  most 
«evere  ever  known  since  the  settlement  of  the  county. 
Others,  however,  deny  this.  There  is  no  doubt  whatever 
that  the  storm  was  one  of  the  most  severe  that  had  ever 
visited  that  locality. 

The  principal  defense  against  liability  of  the  railroad 
■company  is,  that  the  storm  was  unusual — no  such  flood  of 
water  had  been  seen  before  that  time  by  the  oldest  inhab- 
itant of  the  county,  and  that  the  evidence  of  experts  and 
persons  familiar  with  the  construction  of  railroads  shows 
that  the  railroad  was  constructed  in  the  ordinary  manner 
"of  constructing  railroads  in  this  country,  and  that  the 
bridges  and  culverts  were  sufficient  judging  from  the  experi- 
-ence  of  the  past.  0.  &  S.  V.  jB.  jB.  Co.  v.  Brotrni,  14  Neb., 
173.  The  questions  involved  were  questions  of  fact,  and 
|)roper  for  the  jury  to  pass  upon;  and  as  the  court  per- 
■niitted  the  jury  to  view  the  property  which  is  the  subject 
"of  litigation,  it  is  pretty  clear  that  there  was  very  import- 
%int  evidence  before  the  jury  which  is  not  before  this 
TX)urt.  It  is  impossible,  therefore,  for  this  court  to  review 
Ihe  facts. 

Objection  is  made  that  the  "  instructions  of  the  court  to 
the  jury  are  in  general  terms,  and  give  no  correct  guide 
to  the  jury  in  determining  what  obstruction  would  be 
^allowable  in  the  proper  construction  of  bridges  and  em- 
4)ankments." 

In  a  number  of  cases  this  court  has  held  that  instruc- 
tions must  be  based  on  the  evidence.  Meredith  v.  Ken^ 
nar<f,  1  Neb.,  319.     aty  of  Crete  v.  Chikh,  11  Id.,  267. 
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Neihardi  v.  Kilmer,  12  Id.,  38.  And  they  should  be  clear- 
and  explicit  and  cover  all  questions  at  issue.  Milton  v^ 
SUUe,  6  Neb.,  144.  Parish  v.  State,  14  Id.,  62.  The- 
complaint  in  this  case,  however,  is  n6t  that  the  instruction& 
were  not  based  on  the  evidence,  but  that  they  are  not 
sufficiently  iexplicit.  The  remeily  in  such  case  is  by  re^ 
quest  for  instructions  which  are  satisfactory.  B,  &  M,  R^ 
R.  V.  Schluniz,  14  Neb.,  425.  S.  C.  R.  R.  Co.  v,  Brown^ 
13  Id.,  317.  As  we  find  no  request  to  the  court  for  in-» 
structions  of  the  character  named,  and  refusal  to  give  tlie 
same,  the  objection  is  unavailing. 

Complaint  is  made  of  the  fourth  instruction  given  oa 
behalf  of  the  plaintiff  below,  which  is  as  follows :  "  The. 
court  instructs  the  jury  that  it  is  not  necessary  to  the^ 
plaintiff's  recovery  to  show  great  n^ligence  on  the  part  of 
the  defendant;  and  if  you  believe  from  the  evidence  that 
the  defendant  negligently  constructed  its  line  of  road„ 
bridges,  and  culverts,  as  complained  of  by  the  plaintiff  iu 
her  petition,  and  such  negligence  contributed  in  a  large  de-^ 
gree,  along  with  the  act  of  Grod,  in  causing  the  loss  sus^ 
tained  by  the  plaintiff,  it  would  be  liable  in  damages  for^ 
the  additional  damages  sustained  by  the  plaintiff  by  reason 
of  any  such  negligence  of  the  defendant.*' 

A  loss  occasioned  by  the  act  of  God  has  reference  to  acta 
with  which  the  agency  of  man  has  nothing  to  do.  Mc- 
Arthur  v.  Sears,  21  Wend.,  190.  Gordon  v.  Buchanan,^ 
6  Yerg.,  72.  New  Brunswick,  etc.,  Co.  v.  Tiers,  24  N.  J, 
Law, 697.  MIchaelsv.N.  Y.  Cfen<.  i2.i2.Cb., 30 N.Y., 564. 
This  question  was  very  ably  discussed  by  Cowen,  J.,  in 
Me  Arthur  v.  Sears,  21  Wend.,  195-200,  and  a  large  num^ 
ber  of  authorities  cited.  If  the  loss  or  injury  happen  in 
any  way  through  the  agency  of  man,  it  cannot  be  consid- 
ered the  act  of  God.  Michaels  v,  N.  Y,  Cent,  R,  R,  Co,y 
30  N.  Y.,  564-571.  Proprietors,  etc.,  v.  Wood,  4  Doug., 
287-290.  Chicago,  etc.,  R.  R.  Co.  v.  Sawyer,  69  111.,  285, 
The  instruction,  therefore,  was  favorable  to  the  railroad  com-*. 
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pany,  and  it  has  no  cause  of  complaint  because  it  was 
given. 

The  court  gave  the  following  instruction^  to  which  ex- 
ceptions were  taken :  ' "  The  question  of  amount  of  dam- 
ages scarcely  requires  much  attention,  since  in  the  trial  the 
defendant  has  made  no  contest  thereon.'^  If  there  was  no 
conflict  in  the  testimony  as  to  the  amount  of  damages^  such 
an  instruction  perhaps  would  not  be  erroneous.  But, 
where^  as  in  this  case,  the  witnesses  do  not  agree,  the  instruc- 
tion must  have  been  prejudicial.  The  railroad  company 
in  its  answer,  among  other  things,  denies  the  damages,  and 
it  devolves  upon  the  plaintiff  to  prove  the  same,  and  the  &ct8 
must  be  submitted  to  the  jury  to  determine.  As  this  was 
not  done  in  this  case  the  judgment  must  be  reversed.  Ob- 
jections are  made  to  some  of  the  other  instructions,  but  we 
see  no  error  in  them,  and  they  need  not  be  noticed.  The 
judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  further  proceedings. 

Eevebsed  and  remanded. 

The  other  judges  concur. 


John  J.  Dunbar,  plaintiff  in  error,  v.  B.  B.  Briqgs, 

DEFENDANT  IN  ERROR. 

1.  Trial:    thbbb  tbials:   yebdict  sustainisd.    When  a  case 

has  been  tried  three  times,  the  yerdict  of  the  jniy  each  tinie 
being  in  favor  of  the  plaintiff,  the  oonrt  will  not  set  aside  the 
third  verdict  as  being  against  the  weight  of  evidence,  nnless  it 
is  clearly  wrong. 

2.  Instructions  given  set  out  in  the  opinion,  EM^  Not  erroneous. 

Error  to  the  district  court  for  Johnson  county.     Tried 
below  before  Davidson,  J. 
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A.  jET.  Baboock  and  A.  Hardy,  for  plaintiff  in  error, 
cited:     OUy  of  Ode  v.  Childs,  11  Neb.,  266. 

/.  E.  Busk  and  Hurley  &  Oraney  for  defendant  in  error, 
cited :  Bryant  v.  R.  B.  Co.,  63  Iowa,  465.  Chittendm 
r.  Evans,  48  111.,  52. 

Maxwell,  J. 

This  cause  was  before  this  court  in  1882,  and  is  reported 
in  13  Neb.,  332,  the  judgment  of  the  court  below  being 
reversed  and  the  cause  remanded.  After  the  cause  was 
remanded  application  was  made  to  the  district  court  to 
change  the  place  of  trial,  and  the  cause  was  thereupon  trans- 
ferred to  Johnson  county,  and  a  trial  had,  which  resulted  in 
a  verdict  and  judgment  for  the  defendant  in  error. 

The  action  is  brought  upon  a  promissory  note,  of  which 
the  following  is  a  copy :  "  $900.00.  Beatrice,  Neb.,  July 
28,  1879.  Sixty  days  after  date  I  promise  to  pay  to  order 
of  B.  B.  Briggs,  nine  hundred  dollars,  at  the  office  of 
Smith  Bros.,  Bankers.  Value  received.  John  J.  Dun- 
bar." The  defendant  below  (plaintiff  in  error)  in  his* 
answer  admits  the  making  of  the  note,  but  alleges  that  it 
was  given  for  the  purchase  price  of  thirty-seven  Texas 
horses  and  mares;  that  Briggs  warranted  them  to  be  sound 
and  free  from  disease,  and  that  the  defendant  purchased 
the  same  on  the  faith  of  the  warranty ;  that  all  of  said 
horses  were  diseased  dt  the  time  of  said  purchase  with  a 
disease  known  as  Texas  itch,  which  fact  was  wholly  un- 
known to  the  defendant ;  that  the  defendant,  relying  upon 
the  warranty,  turned  said  Texas  horses  in  with  his  herd 
containing  more  than  one  hundred  horses,  and  the  Texas 
horses  being  affected  with  said  disease  communicated  the 
same  to  the  entire  herd;  that  all  the  horses  purchased 
from  the  plaintiff  died  with  said  disease  and  about  sixty- 
five  head  of  the  other  horses  in  said  herd.     The  defendant 
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therefore  prays  for  judgment  on  his  counter-claim  for  the 
sum  of  $30,000.00.     The  reply  is  a  general  denial. 

The  first  error  relied  on  is,  that  the  verdict  is  not  sus- 
tained  by  sufiBcient  evidence  and  is  contrary  to  law,  and 
the  second,  third,  and  fourth  assignments  are  to  the  same 
effect,  and  will  be  considered  with  the  first. 

It  may  be  conceded  that  the  testimony  shows  that 
Briggs  warranted  the  horses  to  be  sound;  and  in  our 
opinion  the  clear  weight  of  the  evidence  shows  that  they 
were  sound  at  the  time  of  the  sale  to  Dunbar.  The  sale 
was  made  the  latter  part  of  July,  1879,  and  it  is  pretty 
clear  that  none  of  the  horses  in  question  were  affected  with 
the  disease  until  two  or  three  months  afterwards.  The 
witnesses  disagree  as  to  the  exact  time,  and  it  is  not  ma- 
terial in  this  case  except  as  showing  that  the  horses  were 
not  diseased  when  Dunbar  purchased  them. 

The  plaintiff  below  not  only  introduced  evidence  tend- 
ing to  prove  that  the  horses  were  sound  when  sold  to  the 
defendant,  but  went  further,  and  introduced  testimony 
tending  to  prove  that  the  horses  in  controversy  caught  the 
disease  from  another  herd  about  three  months  after  the 
•purchase.  This  testimony  was  not  introduced  in  the 
former  trial  and  it  tends  to  make  clear  an  otherwise  doubt- 
ful point  in  the  case,  and  justified  the  jury,  in  connection 
with  other  evidence  in  finding,  as  they  must  have  done, 
that  the  horses  were  sound  when  Dunbar  bought  them. 

The  fifth  objection  is  overruling  certain  objections  to 
interrogatories  in  depositions.  Without  noticing  them  at 
length,  there  was  no  such  prejudice  to  the  defendant  as^ 
would  justify  the  reversal  of  the  case. 

The  defendant  asked  the  court  to  give  the  following  in- 
struction : 

"  If  it  is  true  that  Briggs  himself,  and  also  several 
witnesses  for  him,  who  had  in  various  ways  been  connected 
with  the  herd  for  him,  neither  knew  or  had  observed 
that  the  horses  were  diseased — this  cannot  prevail  against. 
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the  positive  testimony  of  several  unim  peached  and  not 
otherwise  contradicted  witnesses,  who  swear  positively 
that  they  saw  the  signs  of  this  disease,  known  as  the 
'Texas  itch*  in  Briggs*  herd  before  the  delivery  of  the 
ponies  out  of  the  herd  to  Dunbar,  and  among  the  ponies 
delivered  to  Dunbar  out  of  this  herd,  within  a  time  lesa 
than  it  takes  to  start  and  develop  these  signs." 

The  court  modified  it  as  follows :  '*  If  it  is  true  that 
Bri^s  himself,  and  also  several  witnesses  for  him,  who 
had  in  various  ways  been  connected  with  the  herd,  neither 
knew  nor  had  observed  that  the  horses  sold  said  Dunbar 
were  diseased,  yet  if  you  are  satisfied  from  the  evidence 
that  said  horses  were,  at  the  time  of  said  sale,  in  fact 
infected  with  said  disease  known  as  the  ^  Texas  itch,^ 
this  will  be  sufficient  to  show  a  breach  of  the  warranty  of 
the  soundness  of  said  horses;  if  you  believe  from  the 
evidence  there  was  in  fact  any  such  warranty  made  by 
said  Briggs  as  claimed  by  said  defendant/' 

The  instruction  as  given  evidently  is  correct,  and  the 
modification  was  properly  made. 

In  conclusion  the  court  instructed  the  jury  that  "  the 
burden  is  on  the  defendant  to  make  out  his  defense  or 
counter-claim  by  a  preponderance  of  the  proofs."  This 
was  repeated  in  another  form.  The  court  then  added: 
*'  But  if  defendant  has  established  by  a  fair  preponderance 
of  the  testimony  the  defense  and  counter-claim  set  up  in 
his  answer,  then  you  will  find  for  the  defendant  and  assess 
his  damages  at  such  sum  as  the  testimony  shows  him  en- 
titled to  over  and  above  the  amount  of  said  note,  in  the 
light  of  the  foregoing  instruction." 

While  all  that  is  required  is  a  preponderance  of  the 
evidence  to  establish  either  a  claim  or  a  counter-claim,  yet 
we  do  not  think  the  use  of  the  word  "fair"  in  the 
connection  in  which  it  is  used,  particularly  when  the  rule 
had  been  correctly  stated  in  the  same  connection,  was 
prejudicial. 
7 
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This  case  has  been  submitted  to  three  juries  with  the 
same  result,  a  verdict  in  favor  of  the  plaintiflF  below. 
Under  such  circumstances,  to  justify  the  court  in  revers- 
ing the  judgment  as  being  against  the  weight  of  evidence, 
it  must  be  clearly  wrong,  or  there  must  have  been  such 
error  in  giving  or  refusing  instructions  as  was  palpably 
prejudicial  to  the  rights  of  the  party  complaining.  As  we 
find  no  substantial  error  in  the  record,  the  judgment  is 
affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


Frank  R.  Guthman,  piiAiNTiFF  in  error,  v.  Mary  J. 
Guthman,  defendant  in  error. 

1.  Dower :    ooubt  may  assign.      When  a  widow  is  entitled  to 

dower  in  the  lands  of  which  her  husband  died  seized,  and  her 
right  to  dower  is  not  disputed  by  the  heirs  or  devisees,  or  any 
person  claiming  under  them  or  either  of  them,  it  may  be  assign- 
ed to  her  in  whatever  county  the  lands  may  lie,  by  the  county 
court  of  the  county  in  which  the  estate  of  the  husband  is 
settled,  upon  the  application  of  the  widow. 

2.     : :    PEACTICE.     In  order  to  oust  the  county  court 

of  such  jurisdiction  the  right  of  the  applicant  to  such  dower 
must  be  disputed  by  presenting  an  issue  of  fact,  which,  if  es- 
tablished by  proof,  would  defeat  her  claim  of  dower,  and  such 
issue  must  be  one  which  the  county  court  by  its  organization  is 
unable  to  try. 

3.  Homestead :    county  couet  may  assign.    A  county  conrt 

has  jurisdiction  to  set  aside  a  homestead  to  a  widow  by  virtue 
of  its  general  jurisdiction  in  matters  of  probate  and  the  settle- 
ment of  estates. 

Notb. — County  court  has  exclusive  jurisdiction  in  probating  wills. 
Looaemare  v.  Smith,  12  Neb.,  343.  FeUit  v.  Black,  13  Id.,  152. 
Homestead  rights  of  wife.  McMahon  v. Speilman,  15  Neb.,  054.  Dieh- 
man  v.  Birkhauaer,  16  Id.,  686.  SUnU  «.  Bapp^  17  Id.,  462.  MeHugh 
V.  SmOejff  Id.,  626.~Rep. 
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Error  to  the  district  court  for  Lancaster  .county.  Heard 
below  before  Pound,  J. 

M.  A,  HartigaUf  for  plaintiflF  in  error. 

L.  C.  Burr  J  for  defendant  in  error. 

Cobb,  Ch.  J. 

Mary  J.  Guthman  filed  her  petition  in  the  county  court 
of  Lancaster  county,  alleging  that  she  is  the  surviving 
widow  of  Charles  Guthman,  deceased;  that  said  Charles 
Guthman  departed  this  life  on  or  about  the  19th  day  of 
January,  1882,  leaving  him  surviving  as  sole  heir,  his 
daughter  Minnie  Ellen,  a  minor  of  about  the  age  of  thir- 
teen years,  and  that  Joseph  V.  Weckback,  Frank  Guth- 
man, and  William  Guthman,  are  her  duly  authorized 
guardians.  That  said  Charles  Guthman  died  seized  in 
his  own  right  of  certain  lands  located  in  said  county  of 
Lancaster,  describing  the  same,  which  said  premises  dur- 
ing the  life-time  of  said  Charles  Guthman  constituted  his 
homestead  and  was  occupied  as  such  by  himself  and  her, 
the  said  petitioner,  his  wife,  for  some  time  prior  to  and  at 
the  time  of  the  decease  of  the  said  Charles  Guthman; 
that  said  Charles  Guthman  left  a  will  of  which  the  said 
Frank  Guthman  and  Joseph  V.  Weckback  are  the  duly 
authorized  executors.  She  further  alleged  that  in  his  said 
last  will  and  testament  the  said  Charles  Guthman  made  a 
certain  provision  for  her,  the  said  petitioner,  to  accept  in 
lieu  of  dower,  but  that  she  refuses  to  accept  the  provision 
in  said  will  mentioned  in  her  behalf,  and  brings  this  her 
action  for  the  admeasurement,  adjustment,  and  assignment 
of  her  dower  rights  in  said  real  estate  as  by  the  statutes  of 
the  state  she  is  entitled  to  have.  She  further  alleged  that 
she  desires  and  elects  to  have  that  portion  of  said  lands  on 
which  the  house,  home,  or  manor  house,  and  out-buildinga 
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on  said  premises  adjacent  thereto  are  situated,  and  so 
mach  additional  thereto  of  said  lands  as  by  the  statutes  of 
the  state  she  is  entitled  to  have,  so  that  the  same  may  be 
contiguous  and  convenient  for  farming  purposes,  and  be  set 
off  separate  and  apart  from  the  remaining  lands,  and  pe- 
titioner can  have  exclusive  possession  and  use  thereof 
during  her  life-time,  etc. 

In  response  to  said  petition  the  said  Minnie  Ellen 
Guthman,  by  her  guardians,  and  the  said  guardians  by 
counsel,  appeared  in  the  said  county  court  and  filed  an  an- 
swer, of  which  the  following  is  a  copy: 

1.  "Now  comes  Minnie  Ellen  Guthman,  by  her  guar- 
dians, F.  R.  Guthman,  Joseph  V.  Weckback,  and  Wil- 
liam Guthman,  who  appearing  in  that  behalf,  and  for  na 
other,  and  interpo:re  this  their  answer  and  plea  in  abate- 
ment, and  deny  and  challenge  the  jurisdiction  of  the  court 
to  apportion  any  homestead  rights  or  dower  rights  of  any 
person  interested  in  the  lands  or  estate  of  said  deceased 
Chas.  Guthman.  2d.  Denying  all  other  allegations  in  said 
petition  contained." 

Upon  the  hearing  the  county  court  made  and  entered  the 
following  findings  and  judgment  in  the 'said  proceeding, 
to-wit:  "  I  find  that  the  prayer  of  said  petitioner  ought  ta 
be  and  is  hereby  granted.  I  further  find  that  the  said 
petitioner  is  the  widow  of  said  Charles  Guthman,  deceased, 
and  is  therefore  entitled  to  the  exclusive  use,  occupancy, 
rents,  and  profits  of,  in,  and  to  the  following  described  lands, 
to-wit :  The  north-west  quarter  of  section  nine,  range  & 
(sic)  east  of  the  sixth  principal  meridian  in  Lancaster 
county.  That  said  land  was  the  homestead  of  the  deceased, 
and  was  occupied  by  said  deceased  and  said  petitioner  as 
their  homestead  at  the  time  of  the  death  of  said  decedent, 
and  that  the  petitioner  is  entitled  to  a  life  estate  in  the 
same,  and  is  entitled  to  have  the  same  appraised  and  set 
apart  and  assigned  to  her,  or  so  much  thereof  as  shall  not 
exceed  in  value  the  sum  of  two  thousand  dollars,  nor  in 
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extent  one  hundred  and  sixty  acres.  I  further  find  that 
she  is  entitled  to  and  is  hereby  allowed  her  dower  in  all  of 
the  remaining  lands  of  which  her  said  husband  died 
seized,  to-wit:  The  north  half  of  section  nine,  in  township 
nine  north,  of  range  eight  east  of  the  sixth  principal 
meridian  in  Lancaster  county,  containing  about  three  hun- 
dred and  twenty  acres,  less  the  homestead  above  described. 
Also  the  north-east  quarter  of  the  north-east  quarter  of 
section  eight  in  township  nine  north,  of  range  eight, 
containing  about  forty  acres,  all  in  Lancaster  county. 
It  is  therefore  by  me  considered,  ordered,  and  adjudged 
that  the  prayer  of  said  petition  be  and  the  same  is  here- 
by allowed,  and  it  is  further  ordered  that  the  said  peti- 
tioner have  her  life  estate  in  said  homestead,  to-wit:  the 
north-wfst  quarter  of  section  nine  in  township  nine,  range 
eight,  appraised,  set  apart,  and  assigned  to  her  separate 
use  for  her  life  estate,  or  so  much  thereof  as  shall  not 
exceed  in  value  the  sum  of  two  thousand  dollars,  nor  in 
extent  one  hundred  and  sixty  acres,  constituting  such  part 
of  said  lands  upon  which  the  house  and  other  buildings 
are  situated;  and  is  further  ordered  that  said  petitioner 
have  appraised  and  set  off  for  her  separate  use  and  benefit 
her  dower  or  life  estate  in  the  remainder  of  her  deceased 
husband's  lands  as  above  described,  set  apart  for  her  use  and 
benefit  during  her  natural  life,  and  that  said  lands  be  set 
aside  by  metes  and  bounds,  and  that  they  be  set  apart  in  •a 
body  and  contiguous  to  the  residence  part  of  said  lands  or 
the  part  where  the  buildings  and  other  improvements  now 
are,"  etc. 

There  was  an  appeal  taken  to  the  district  court  by  the 
heir  at  law  and  executors  of  the  will  of  the  deceased.  In 
said  last  mentioned  court  the  petitioner  filed  substantially 
the  same  petition  as  that  filed  by  her  in  the  county  court 
as  above  stated.  To  which  the  respondents  made  answer, 
in  which  they  admitted  the  death  of  said  deceased,  the 
survivorship  of  his  said  heir  and  the  appointment  of  said 
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executors;  also  that  said  deceased  was  seized  of  the  real 
estate  described  in  the  petition.  They  deny  each  and  every 
allegation  of  the  petition  not  expressly  admitted.  They 
allege  that  the  petitioner  is  not  the  head  of  a  family,  etc. 
That  the  said  Minnie  Ellen  Guthman  was  the  child  of  the 
deceased  by  his  first  wife,  and  that  the  custody  of  said 
child  was  removed  and  willed  from  petitioner,  etc. 

They  further  answering  say,  that  "  They  have  at  all 
times  been  ready  and  willing  that  petitioner  might  have 
and  receive  her  dower  right  in  the  estate  of  deceased,  but 
charge  the  truth  and  fact  to  be  that  she  sought  to  dis- 
mantle said  estate  by  first  claiming  a  homestead  from  said 
estate  to  the  extent  of  one  hundred  and  sixty  acres,  and  to 
have  then  allotted  a  dower  estate  from  the  balance  remain- 
ing, which  was  done  in  the  county  court  of  Lancaster 
county,  and  from  which  order  and  decree  these  respondenta 
appeal  and  ask  that  the  same,  so  far  as  homestead  ad- 
measurement or  dower  admeasurement  is  concerned,  be 
vacated  and  held  for  naught,  said  court  having  no  juris- 
diction or  power  to  make  any  such  order  and  decree.  They 
further  allege  that  said  petitioner  has  joined  in  a  lease 
with  these  respondents  for  the  leasing  of  said  premises  for 
the  term  of  three  years,  and  with  an  option  of  a  longer 
period.  That  she  has  received  a  large  amount  of  personal 
estate  of  the  value  of  three  thousand  dollars  and  upwards, 
aoid  has  appropriated  the  same  to  her  personal  use  in  no 
way  or  manner  placing  any  portion  to  the  care,  comfort, 
or  education  of  said  child,"  etc. 

Upon  the  trial  the  district  court  made  and  rendered  the 
following  findings  and  judgment,  to-wit: 

"  On  due  consideration  of  the  premises  the  court  doth 
find  that  the  petitioner,  Mary  J.  Guthman,  widow  of  Chas. 
Guthman,  deceased,  is  entitled  to  dower  in  the  real  estate 
described  in  the  petition,  and  that  the  same  should  be  as- 
signed and  set  off  to  her  in  the  manner  provided  by  law 
And  the  court  doth  further  find,  that  said  Mary  J.  Guth- 
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man  is  not  entitled  to  have  a  homestead  assigned  and  set 
off  to  her  in  this  proceeding,  on  the  ground  that  this  court 
has  no  jurisdiction ;  this  proceeding  being  appealed  from 
the  county  court  of  Lancaster  county,  and  the  right  to  such 
homestead  being  contested,  the  county  court  had  no  juris- 
diction to  assign  and  set  off  such  homestead. 

"It  is  therefore  by  the  court  considered,  adjudged,  and 
decreed  that  the  proceedings  and  judgment  and  findings  of 
the  county  court  of  Lancaster  county,  in  so  far  as  the  same 
sets  apart  and  assigns  dower  to  the  said  Mary  J.  Guthman 
in  the  premises  described  in  the  petition,  be  and  the  same  is 
hereby  ratified  and  confirmed,  and  that  said  Mary  J.  Guth- 
man, widow  of  said  Charles  Guthman,  deceased,  is  entitled 
to  such  dower. 

^'It  is  futher  considered  and  adjudged  that  the  proceed- 
ings, finding,  and  judgment  of  the  county  court  aforesaid, 
in  80  &r  as  the  same  attempts  to  set  apart  and  assign  a 
homestead  interest  to  the  said  Mary  J.  Guthman  in  and  to 
the  real  estate  in  controversy,  be  and  the  same  is  hereby 
I  vacated,  set  aside,  and  held  for  naught,  and  that  the  said 

I  Mary  J.  Guthman  is  not  entitled  to  such  homestead  for 

want  of  jurisdiction  of  this  court,  and  said  county  court  in 
this  proceeding,  the  same  being  appealed  from  said  county 
I  court  as  aforesaid,  and  the  said  homestead  interest  in  the 

real  estate  in  controversy  being  contested  in  said  county 
court.'' 

The  respective  parties  having  severally  excepted  to  the 
said  findings  and  judgment  so  far  as  the  same  was  against 
each  respectively,  and  each  having  severally  moved  for  a 
new  trial,  and  the  same  beiiig  denied,  the  cause  is  brought 
to  this  court  on  error  by  both  sides,  respectively. 

There  is  but  one  question  raised  by  the  pleadings,  and 
one  in  addition  by  the  judgment  of  the  district  court. 

First,  as  to  the  question  of  jurisdiction  in  the  county 
court  to  assign  dower  in  a  case  like  this.  Sec.  8,  of  Ch.  23, 
Com  p.  Stat.,  provides  as  follows :  "  When  a  widow  is  en- 
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titled  to  dower  in  the  lands  of  which  her  husband  died 
siezed,  and  her  right  to  dower  is  not  disputed  by  the  heirs 
or  devisees,  or  any  person  claiming  under  them  or  either  of 
them,  it  may  be  assigned  to  her  in  whatever  county  the 
lands  may  lie,  by  the  judge  of  probate  for  the  county  in 
which  the  estate  of  the  husband  is  settled,  upon  the  appli- 
cation of  the  widow,  or  any  other  person  interested  in  the 
lands,"  etc. 

This  provision  of  statute  was  enacted  long  before  the 
adoption  of  the  present  constitution,  and  at  most  can  only 
be  construed  to  be  a  limitation  upon  the  general  power  con- 
ferred upon  county  courts  by  that  instrument  to  "  have 
original  jurisdiction  in  all  matters  of  probate,  settlements 
of  estates  of  deceased  persons/'  etc.  Jurisdiction  being 
thus  conferred  by  the  constitution,  it  is  a  question  whether, 
even  under  the  provisions  of  the  above  statute,  it  can  be 
taken  from  it  merely  at  the  volition  of  a  party  respondent 
But  if  it  be  granted  thatit  can  be  done  by  pleading  facts 
and  the  presentation  of  an  issue  or  issues  which  the  county 
court  is  incompetent  to  try — such,  for  instance,  as  the  title 
to  land,  or  the  relationship  of  husband  and  wife — it  will  not 
be  denied  that  such  issue  must  be  actually  presented  by 
proper  pleading,  and  cannot  arise  by  implication.  Ordina- 
rily a  question  of  jurisdiction  may,  and  in  some  cases  must 
be  made  at  the  very  threshold ;  but  here  the  right  of  the  pe- 
titioner to  dower  must  be  first  disputed  by  an  answer  setting 
up  facts  which,  when  proved,  will  overthrow  the  claim  of 
the  petitioner.  If  the  facts  thus  pleaded  are  of  a  nature 
which  the  county  court  by  its  organization  is  incompetent 
to  try,  whatever  might  or  might  not  be  its  duty  in  the  ab- 
sence of  further  legislation,  it  is  quite  clear  that  to  proceed 
to  a  final  adjudication  of  the  matter  in  that  court  would  be 
erroneous,  if  not  void.  But  the  essential  thing  to  do  on  the 
part  of  the  respondent  is  to  present  the  issue,  to  raise  the 
dispute  which  will  take  the  case  out  of  the  jurisdiction  of 
the  court.     What  fact  was  presented  by  the  answer  of  the 
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respondents  for  the  adjudication  of  the  county  court  in  the 
case  at  bar  ?  None  whatever,  as  I  think.  In  saying  this 
I  do  not  overlook  the  last  line  of  respondents'  answer, 
"denying  all  other  allegations  in  said  petition  contained." 
While  this  was  probably  meant  as  a  mere  formal,  general 
denial,  the  court  was,  I  think,  justified  in  disregarding  it, 
for  the  reason  that  it  is  not  couched  in  positive  language, 
but  is  a  mere  recital.  But  I  will  not  impugn  the  good 
fiiith  of  the  respondents  by  supposing  that  they  ever  in- 
tended to  deny  the  relation  of  husband  and  .wife  which  ex- 
isted between  the  petitioner  and  the  deceased  at  the  time  of 
his  death.  Such  intention  is  clearly  negatived  by  them  in 
their  answer  filed  in  the  district  court  and  by  the  principal 
executor  when  on  oath  as  a  witness  in  the  case.  The' paper 
itself  was  intended  as  a  plea  in  abatement  to  the  jurisdic- 
tion of  the  court,  and  was  so  claimed  by  counsel  at  the  bar, 
and  not  an  answer  to  the  merits  or  to  the  petitioner's  right 
to  recover.  I  am  therefore  of  the  opinion  that  the  peti- 
tioner's right  to  dower  was  not  disputed  in  the  manner  con- 
templated by  the  statute  so  as  to  oust  the  county  court  of 
jurisdiction. 

The  district  court  reversed  the  judgment  of  the  county 
court  in  so  far  as  the  same  related  to  the  homestead  rights 
of  Mary  J.  Guthman  on  the  ground  above  stated.  Upon 
the  consideration  of  this  case  in  the  consultation  room,  we 
were  all  of  the  opinion  that  the  reason  was  quite  untenable, 
yet  that  the  judgment  would  probably  have  to  be  affirmed 
for  the  want  of  sufficient  allegations  in  the  petition  to  en- 
title the  petitioner  to  the  assignment  of  her  homestead. 
But  upon  a  more  careful  examination  of  the  petition  I 
have  come  to  the  bonclusion  that  it  is  sufficient.  It  has 
been  often  said  in  this  court,  with  the  aj)proval  of  every 
member  of  it,  present  as  well  as  J)ast,  that  the  homestead 
law,  being  of  a  highly  remediable  nature,  would  be  liber- 
ally construed,  and  this  liberal  construction  should  follow 
it  in  every  stage,  and  certainly  will  not  be  withdrawn  from 
it  when  its  benefits  are  invoked  by  the  widow. 
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The  central  fact  which  could  have  been  set  up  in  the 
petition  on  which  to  base  a  judgment  for  the  assignment 
of  petitioner's  homestead  rights  is,  that  the  land  described^ 
or  a  designated  portion  of  it,  was  and  constituted  the 
homestead  of  the  petitioner  and  the  deceased  husband  at 
the  time  of  his  death.  The  terms  of  the  law  supply  all 
of  the  rest.  The  husband  was  the  head  of  the  family^ 
while  in  life;  as  such  he  acquired  the  homestead  estate.  At 
his  death  it  descended  to  his  widow  and  &mily;  to  her  not 
as  the  head  of  a  family,  but  his  widow  eo  nomine.  Comp. 
Stat,  Ch.  36,  §  17. 

It  must  be  admitted  that  neither  the  constitution  nor  the 
statute  gives  to  county  court  jurisdiction  to  assign  a  home- 
stead to  a  widow  or  family  in  terms.  But  it  is  embraced 
in  the  general  jurisdiction  of  all  matters  of  probate,  settle- 
ment of  estates  of  deceased  persons,  etc.  I  conclude,  there- 
fore, that  the  county  court  had  jurisdiction  to  render  the 
judgment  which  it  did  render,  and  that  accordingly  the 
district  court  had  jurisdiction  on  appeal. 

It  may  not  be  out  of  place  in  this  connection  to  say,  for 
the  -guidance  of  the  lower  courts,  that  the  homestead  set 
apart  and  assigned  to  the  petitioner  in  this  proceeding  must 
be  held  by  her  as  well  for  the  benefit  of  the  respondent,. 
Minnie  Ellen  Guthman,  during  her  minority,  as  for  herself,, 
as  a  home,  and  while  the  same  is  rented  out  during  said 
minority  the  said  Minnie  Ellen  will  be  entitled  to  share 
equally  with  the  petitioner  in  the  net  rental  profits  thereof. 

The  judgment  of  the  district  court  in  so  far  as  it  affirms 
the  judgment  of  the  county  court  is  affirmed,  and  in  so  far 
as  it  reverses  the  judgment  of  the  county  court  is  reversed, 
and  the  judgment  of  the  county  court  is  in  all  things 
affirmed. 

Judgment  aooobdinglt. 

The  other  judges  concur. 
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Joseph  Chbisman,  plaintiff  in  error,  v.  The  State^ 
i  defendant  in  error. 

I  1.    Cormpting  Witnesses:   indictment.    In  an  Indictment  for 

attempting  to  corrupt  a  witness  in  a  judicial  proceeding,  it  need 
not  be  alleged  that  such  witness  had  been  sworn,  recognized,  or 
sabpoonaed  in  such  judicial  proceeding. 

2.    :    :     EVIDENCE.    When  such  judicial  proceeding 

involved  a  trial  upon  an  indictment  for  a  crime  or  misdemeanor^ 
it  was  not  error  to  admit  in  evidence  upon  the  trial  of  the  cas& 
at  bar  the  said  indictment,  with  the  name  of  such  witness  at-^ 
tempted  to  be  corrupted  endorsed  thereon  as  a  witness  on  the  part 
of  the  state. 

Error  to  the  district  court  for  Gkige  county.     Tried 
below  before  Broady,  J. 

Hazlett  &  BateSy  for  plaintiff  in  error. 

William  Leesey  Attorney  Generaly  for  the  state. 

Cobb,  Ch.  J. 


The  plaintiff  in  error  was  indicted,  tried,  and  convicted 
in  the  district  court  of  Grage  county  for  the  offense  of 
attempting  to  corrupt  and  influence,  and  of  corrupting 
and  influencing  one  C.  R.  Woodard,  by  offering  to  and 
paying  him  the  said  C.  B.  Woodard  a  sum  of  money 
to  leave  the  county  and  go  beyond  the  jurisdiction 
and  process  of  the  state,  and  not  appear  against  him,  or 
testify  against  him  as  a  witness  in  a  certain  criminal  pro- 
oeeding  then  pending  against  him. 

The  defendant  demurred  to  the  indictment  on  the  ground 
fhat  the  same  did  not  contain  facts  sufficient  to  constitute  a 
crime  under  the  laws  of  the  state  of  Nebraska,  which  de- 
murrer was  overruled. 

A  trial  was  had  to  the  court,  a  jury  being  waived.     Thft 
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tjourt  found  the  defendant  guilty,  overruled  his  motion  for 
a  new  trial,  and  sentenced  him  to  pay  a  fine  of  five  handred 
tlollars  and  be  imprisoned  in  the  county  jail  for  a  period 
t)f  thirty  days,  etc. 

The  first  point  presented  by  plaintiff  in  error  in  his  pe- 
tition in  error,  and  urged  in  the  brief  of  counsel,  arises 
upon  the  overruling  of  the  demurrer  to  the  indictment. 
In  order  to  the  consideration  of  this  point  I  copy  the  sub- 
stantial part  of  the  indictment: 

"That  Joseph  Chrisman  *  *  *  being  then  and 
there  charged  with  a  criminal  offense  and  duly  indicted 
under  lawful  authority  by  the  grand  jury  of  said  county, 
t)f  the  December  term  of  the  district  court  of  said  county 
in  the  year  eighteen  hundred  and  eighty-three,  for  the 
crime  of  cutting  one  C.  R.  Woodard  with  intent  to  kill 
him,  the  said  C.  R.  Woodard,  in  the  county  of  Grage,  and 
fitate  of  Nebraska  aforesaid,  and  he,  the  said  Joseph  Chris- 
man,  being  then  and  there  held  to  bail  under  said  charge 
to  appear  at  the  February  term  of  the  said  district  court 
aforesaid,  the  said  court  having  jurisdiction  of  the  said 
offense,  unlawfully  did  then  and  there  attempt  to  cor- 
rupt and  influence,  and  did  corrupt  and  influence  one  C.  R. 
Woodard  then  and  there  being,  by  offering  to  and  paying 
to  him,  the  said  C.  R.  Woodard,  the  sum  of  fifty  dollars 
with  the  further  offer  and  promise  to  the  said  C.  R.  Woodard, 
t)f  the  further  sum  of  money  of  five  hundred  and  twenty-five 
dollars  to  corruptly  and  unlawfully  influence  and  procure 
him,  the  said  C.  R.  Woodard,  to  leave  the  said  county 
of  Gage  and  state  aforesaid,  and  go  beyond  the  juris- 
diction and  process  of  said  district  court  and  secrete  him- 
self so  that  the  said  C.  R.  Woodard  could  not  be  obtained 
as  a  witness  on  the  part  of  the  state  of  Nebraska  in  the 
said  action  aforesaid  against  the  said  Joseph  Chrisman 
aforesaid,  the  said  C.  R.  Woodard  being  then  and  there  a 
very  important  in  said  action,  and  in  fact  the  prosecuting 
witness  in  the  said  cause  so  pending  as  aforesaid  against 
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the  said  Joseph  Chrisman.  And  so  the  grand  jurors: 
aforesaid  do  say  that  the  said  Joseph  Chrisman  then  and 
there  in  the  manner  and  form  aforesaid,  unlawfnlly  and 
willfally  did  attempt  to  influence  and  did  influence  and 
corrupt  the  said  C  E.  Woodard,  a  witness  as  aforesaid,  by 
money  and  promises  as  aforesaid,  well  knowing  that  the 
said  C.  R.  Woodard  was  a  witness  as  aforesaid/'  etc. 

The  section  of  the  statute  under  which  this  indictment 
was  found  is  section  164  of  the  Criminal  Code,  and  ia 
in  the  following  words: 

"Sec.  164.  If  any  person  shall  attempt  to  corrupt  or- 
influence  any  juror  or  witness,  either  by  promises,  threats,, 
letters,  money,  or  other  undue  means,  either  directly  or  in^. 
directly,  every  person  so  offending  shall  be  fined  in  any 
sum  not  exceeding  five  hundred  dollars  and  imprisone() 
in  the  jail  of  the  county  not  exceeding  thirty  days.'' 

It  is  urged  that  the  indictment  fails  to  charge  an  offense^ 
under  the  provisions  of  the  section  quoted.  There  is  an  evi-c 
dent  omission  of  the  word  witness  where  itshould  have  first, 
occurred  in  the  form  of  indictment  used.  But  I  think  it 
sufficiently  appears  on  the  face  of  the  indictment  that  C^ 
j  R.  Woodard  was  a  witness  in  the  action  then  pending  in 

I  said   court  and  set  out  in  the  indictment.     The  indictment 

I  expressly  alleges  that  the  said  C.  R.  Woodard  was  the 

;  prosecuting  witness  in  said  cause,  and  I  am  at  a  loss  ta 

perceive  how  he  can  be  held  to  be  any  the  less  a  witness, 
because  he  is  the  prosecuting  witness. 

I  think  the  word  witness  is  used  in  the  section  above 
quoted  in  a  broad  sense,  and  that  it  is  not  necessary  that 
the  witness  should  be  alleged  to  have  been  either  sub- 
poenaed or  recognized  to  appearand  testify  as  a  witness  in 
the  case.  If  I  am  right  in  this  view,  then  it  is  sufficient 
in  the  indictment  to  describe  the  person  corrupted,  as  a 
witness.  Nor  do  I  think  that  the  use  of  the  word  prose^ 
cuting,  as  qualifying  the  word  witness,  vitiates  or  changea 
its  meanipg. 
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If  the  person  accused  is  guilty  of  the  offense  charged, 
he  generally  knows  who  are  the  witnesses  who  can  testify 
against  him^as  well  before  as  after  they  are  recognized  or 
subpoenaed,  and  an  interpretation  of  the  law  that  would 
leave  him  free  to  corrupt  them  until  after  they  are  sworn 
or  even  recognized  on  subpoena  is  certainly  inadmissible. 

There  was  evidence  tending  to  prove  that  the  money  was 
paid  and  promise  made  by  the  plaintiff  in  error  to  Wood- 
^rd  for  the  purpose  of  inducing  him  not  to  appear  and 
testify  at  the  trial. 

There  was  no  error  in  the  admiasion  of  the  indictment 
with  the  name  of  Woodard  endorsed  thereon  as  a  witness 
as  evidence  at  the  trial.  As  we  have  seen,  evidence  that 
Woodard  was  a  witness  on  the  trial  of  the  case  in  which 
the  indictment  was  the  principal  pleading  was  responsive 
to  the  principal  point  made  in  the  case. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 
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^  tJS'  II.  H.  Spellman,  Henry  Spellman,  as  H.  H.  Spell- 

man  &  CJo.,  AND  J.  W.  Schmidt,  plaintiffs  in 
EREOR,  V.  Abraham  Frank,  August  Frank,  and 
Joseph  Frank,  as  A.  Frank  &  Sons,  defendants 

IN  ERROR. 

1.  Petition  in  Action  on  Note.  In  an  action  upon  a  promissoiy 
note  when  a  copy  of  the  note  sued  upon  is  set  ont  as  a  part  of 
the  petition,  it  most  be  alleged  that  there  is  due  thereon  &om 
the  adyerse  party  to  the  plaintiff  a  specific  sum,  unless  these  facts 
may  be  inferred  from  others  pleaded.  Qage  v.  BoherU^  12  Neb., 
276. 

9.  Pleading  not  Amendable  in  Supreme  Court  on  Origi- 
nal Motion.     When  on  a  hearing  on  error  in  the  district 
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ooTirt  leave  is  asked  to  amend  a  pleading  to  ooirespond  with  an 
order  of  the  oonnty  coort  and  snch  leave  is  refused,  this  court 
in  the  exercise  of  its  appellate  jurisdiction  cannot  grant  leave 
for  such  amendment  when  asked  hy  an  original  motion  filed  in 
this  court. 

Errob  to  the  district  coart  fbr  Lancaster  coanty.  Heard 
below  before  Mitchell,  J. 

James  E.  Philpotty  for  plaintifis  in  error. 

A.  C.  Platty  for  defendants  in  error. 

Reese^  J. 

The  only  question  presented  in  this  case  is,  whether  the 
petition  filed  in  the  county  court  states  a  cause  of  action. 
It  is  as  follows : 


I  ^'Abraham  Frank^ 


August  Frank,  and 
Joseph  Frank,  as 
A.  Frank  &  Sons, 
.  Plaintiffs, 

vs. 
H.  H.  Spellman, 
Henry  Spellman,  as 
H.  H.  Spellman  k  Co.,  and 
J.  W.  Schmidt, 

Defendants. 

"  The  plaintiffs  herein  complain  of  the  defendants,  and 
for  cause  of  action  in  this  behalf  say  that  said  defendants 
are  indebted  to  them  to  the  amount  of  $480.00  and  inter- 
est, for  one  promissory  note  as  follows,  to-wit: 

$480.00.  July  30,  1884.  To  A.  Frank  &  Sons.  Ten 
per  cent  interest  from  date. 

NOTB. — ^In  Humphries  v.  Spofford,  14  Neb.,  488,  on  appeal  leave 
was  given  plaintiff  to  amend  petition  in  the  district  oonrt  so  as  to 
correct  a  mistake,  on  payment  of  costs,  the  cause  being  remanded  to 
the  district  court  fbr  that  purpose. — Rep. 
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"Protested  Dee.  2,  1884,  Firth,  Neb.,  by  C.  M.  Witt- 
struck.  Fees,  $2.60."  A  true  copy  of  note  and  protest  is 
hereto  attached,  as  exhibit  ^A,'  and  made  a  part  hereof, 
and  that  the  same  is  now  due  and  remaining  unpaid; 
wherefore  plaintiffs  pray  for  judgment  for  the  sum  of 
J480.00,  with  interest  from  the  30th  day  of  July,  1884^ 
at  the  rate  of  ten  per  cent  per  annum,  and  protest  fees, 
$2.60,  with  costs  of  this  action,  and  such  other  and  fur- 
ther relief  as  may  be  due  in  the  premises. 

''Exhibit' a: 

"$480.00.  Firth,  Neb.  July  30,  1884. 

Four  months  after  date,  for  value  received,  we  promise 
to  pay  to  the  order  of  -A.  N.  Frank  &  Sons,  four  hundred 
and  eighty  dollars,  with  interest  at  the  rate  of  ten  per  cent 
per  annum  from  date  until  paid.  Negotiable  and  payable 
at  the  Firth  Bank,  Firth,  Neb. 

"  H.  H.  Spellman  &  Co., 
"J.  W.Schmidt." 

The  certificate  of  prptest  is  also  attached  as  part  of  exhibit 
"A,"  but  as  it  cannot  enter  into  the  question  in  this  case  it 
is  not  necessary  to  set  it  out  here. 

As  the  amount  claimed  by  the  petition  is  not  within  the 
jurisdiction  of  the  county  judge  when  exercising  the  or- 
dinary powera  and  jurisdiction  of  a  justice  of  the  peace, 
but  is  within  the  jurisdiction  of  the  county  court,  and  the 
case  is  what  is  known  as  a  term  case  in  that  court,  the  rules 
of  procedure  and  practice  as  applicable  to  the  district  court 
must  be  applied  to  the  pleading  under  consideration. 
Compiled  Statutes,  §§10  and  11,  Ch.  20.  This  being 
true,  the  decision  in  Gage  v.  Roberta^  12  Neb.,  276,  seems 
to  be  in  point  and  decisive  of  the  case.  As  in  the  case 
above  cited,  so  in  this  case,  there  is  no  allegation  that  plain- 
tifls  in  error  executed  the  note  in  question,  nor  that  there 
is  due  defendants  in  error  from  plaintiffs  in  error  the  sum 
for  which  judgment  is  demanded.    It  may  also  be  noted  that 
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the  note  seems  to  be  sigryed  by  a  partnership  or  firm  desig- 
nated as  "  H.  H.  Spellman  &  Co./'  yet  there  is  no  allega- 
tion in  the  petition  that  defendants  in  error  were  associated 
together  as  such  firm^  and  that  the  note  was  their  note. 

It  is  clear  that  the  petition  does  not  state  a  cause  of 
action. 

Upon  the  cause  being  called  for  argument  in  this  court, 
defendants  in  error  asked  leave  to  interline  in  the  petition 
after  the  words,  "that  the  same  is  now  due  and  remaining 
unpaid,"  the  words  "on  said  promissory  note  from  said 
makers,  H.  H.  Spellman,  Henry  Spellman,  and  J.  W. 
Schmidt,  to  these  plaintiffs,  the  sum  of  $480.00,  with  in- 
terest from  July  30th,  1884,  at  ten  per  cent,  no  part  of 
which  has  been  paid,"  for  the  purpose  of  correcting  the 
transcript  to  correspond  with  the  amendment  order^  by 
county  court.  It  appears  that  at  the  trial  in  the  county 
court,  and  upon  the  application  of  defendants  in  error, 
they  were  permitted  so  to  amend  the  petition  by  interlinea- 
tion, but  the  amendment  was  not  in  fact  made.  At  the 
hearing  in  the  district  court,  upon  error,  the  amendment 
not  having  been  made  below,  defendants  in  error  moved 
the  court  for  leave  to  make  the  amendment  there,  which 
was  refused.  We  are  not  asked  to  review  the  action  of 
the  district  court,  but  a  new  motion  is  made  in  this  court. 

As  the  jurisdiction  of  this  court  is  appellate  only,  in  such 
cases,  there  is  no  warrant  for  granting  the  motion,  and  it  is 
therefore  overruled. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  is  remanded  with  directions  to  the  district  court  to 
reverse  the  judgment  of  the  county  court,  and  for  fur- 
ther proceedings  according  to  law. 

Reversed  and  bemanded. 
The  other  judges  concur. 


8 
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The  City  of  Lincoln,  plaintiff  in  error,  v.  John 
gillilan,  defendant  in  error. 

Trial :  conclusion  feom  undisputed  facts  a  question  fob 
JURY.  Where  the  existence  of  a  state  of  facts  is  undisputed, 
and  where  upon  such  facts  different  minds  may  honestly  draw 
different  conclusions  from  them  as  whether  or  not  such  facts 
establish  negligence  or  the  absence  thereof,  the  question  as  to  the 
conclusion  to  be  arrived  at  is  a  proper  question  for  the  trial  jury, 
and  not  for  the  court. 

Instructions  to  Jury.  Where  an  instruction  to  a  jury  states 
a  proposition  clearly  and  distinctly,  and  without  limitation  or 
qualification,  it  is  not  error  for  the  court  to  refuse  to  re-instruct 
the  jury  upon  the  same  proposition,  but  with  the  addition  of  a 
clause  limiting  the  force  of  the  instruction  when  such  limitation 
would  be  against  the  interest  of  the  party  asking  the  instruction. 
Or,  if  error,  it  would  be  error  without  prejudice. 

8.    .     When  an  instruction  is  once  given  it  is  sufficient,  and  it 

is  not  error  for  the  court  to  refuse  to  repeat  it  to  the  jury. 

4.    .     It  is  not  error  for  the  trial  court  to  refuse  to  instruct  a 

jury  upon  questions  not  involved  in  the  case  on  trial.     Instruc- 
tions should  be  confined  to  the  issues  in  the  case. 


Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

A.  C.  lilcketts  {H.  H.  Wilson  with  him),  for  plaintiff  in 
error. 

Court  should  have  taken  case  from  jury.  L,  8.  &  M.  S. 
R.  R,  V,  MiUer,  ^5  Mich.,  274.  Penn.  Co.  v.  Rathgeb, 
?)2  Ohio  State,  66.  McLoury  v,  McGregor,  54  Iowa,  717. 
On  instructions  refused  :  Reynolds  r.  R.  A'.,  68  N.  Y.,  248. 
Thompson  Neg.,  1236.  Rudolph  v.  French,  44  How.  Pr., 
160.  Greenleaf  v.  R.  J?.,  29  Iowa,  46.  Warner  v.  R.  iJ., 
64  N.  Y.,  465.  Benson  &  Titcomb,  72  Maine,  31.  HaH 
V.  R.  R.,  84  N.  Y.,  56.  BeaUy  v.  Gilmore,  16  Penn. 
Htate,  468.     Otis  r.  Janesville,  47  Wis.,  422.     Bassetl  v. 
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St.  Joseph,  53  Mo.,  590.  Brovm  v.  Glasgow,  57  Id.,  167, 
Mount  Vernon  v.  Dosonchett,  2  Iiid.,.586.  Brulcer  t?.  Cov^ 
ingtmy  63  Id.,  33. 

A.  J.  Sawyer  and  N.  Z.  Snell,  for  defendant  in  .error, 
cited:  A.  A.N.  R.  R.  v.  Bailey,  11  Neb.,  332.  aty  of 
Lhcoln  V.  Walhei^j  post.  Henry  County  v.  Jackson,  86 
Ind.,  111.  Wheeler  v.  Westport,  80  Wis.,  392.  Murphy 
V.  Indianapolis,  83  Ind.,  76.  Looney  v.  McLean,  129 
Mass.,  33.  McKenzie  v.  Northfield,  16  N.  W.  R.,  264. 
CommissioTiers  v.  Burgers,  16  Md.,  29.  Bassett  v.  Fish, 
75  N.  Y.,  303.  Palmer  v.  Deering,  93  Id.,  7.  Mathews 
V.  Baraboo,  39  Wis.,  674. 

Reese,  J. 

The  original  action  was  instituted  by  defendant  in  error 
against  plaintiff  in  error  for  the  purpose  6f  recovering  dam- 
ages alleged  to  have  been  sustained  by  him  by  reason  of  a 
<lefect  in  one  of  the  public  streets  in  the  city  of  Lincoln. 
The  allegation  of  the  petition  is,  and  the  proof  shows,  that 
on  the  evening  of  the  11th  day  of  November,  1882,  while 
defendant  in  error  was  riding  along  the  street,  his  horse 
stepped  into  a  mud  hole  or  wagon  rut  and  fell,  throwing 
defendant  in  error  upon  the  ground  and  breaking  his  leg. 

The  first  proposition  contended  for  by  plaintiff  in  error 
is,  that  the  testimony  "establishes,  beyond  any  contro- 
versy, the  existence  of  such  facts  as  render  defendant  in 
error  guilty  of  contributory  negligence,  as  a  matter  of  law, 
aod  therefore  the  trial  court  erred  in  submitting  the  case  to 
the  jury.^' 

To  this  we  are  unable  to  agree.  It  appears  that  a  week 
or  ten  days  before  the  accident  defendant  in  error  saw  the 
defect  in  the  street,  but  there  is  no  proof  of  his  having  seen 
it  afterwards.  It  was  his  custom  to  ride  from  his  home, 
east  of  the  city,  to  his  place  of  business,  using  for  that 
purpose  a  horse,  or  colt,  three  years  old  the  spring  before. 
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The  proof  is  that  the  horse  was  gentie  and  sure-footed. 
On  the  evening  in  question — some  time  after  dark — he 
mounted  the  horse  to  go  home.  The  night  was  quite  dark 
and  a  storm  was  approaching  from  the  north-west.  He 
allowed  his  horse  to  go  at  a  '*  lope,"  selecting  its  own  part 
of  the  street.  The  speed  at  which  the  horse  traveled  was 
not  rapid,  a  witne^  testifying  that  he  kept  opposite  to  him 
while  running  along  the  sidewalk.  Defendant  in  error 
was  familiar  with  the  street,  having  traveled  it  almost 
daily  until  a  short  time  before  the  accident.  Applying  to 
these  facts  the  rule  of  law  adopted  in  A,&  N,  i?.  jB.  Co.  v. 
Baily,  11  Neb.,  .382,  we  think  it  was  clearly  light  for  the 
trial  court  to  submit  the  case  to  the  jury.  In  that  case 
Judge  Cobb,  in  writing  the  opinion,  quoted  with  approval 
the  following  laugimge  from  Railroad  Co.  v.  Stout,  IT 
Wall.,  657,  viz. :  "  Upon  the  facts  proven  in  such  cases,  it 
is  a  matter  of  judgment  and  discretion,  of  sound  inference, 
what  is  the  deduction  to  be  drawn  from  undisputed  facts. 
Certain  facts  we  may  suppose  to  be  clearly  established  from 
which  one  sensible,  impartial  man  would  infer  that  proper 
care  had  not  been  used  and  that  negligence  existed; 
another  man,  equally  sensible  and  equally  impartial,  would 
infer  that  proper  care  had  been  used  and  that  there  was  no 
negligence.  It  is  this  class  of  cases  and  those  akin  to  it 
that  the  law  commits  to  the  decision  of  a  jury.  *  *  * 
It  is  assumed  that  twelve  men  know  more  of  the  common 
affairs  of  life  than  does  one  man ;  they  can  draw  wiser  and 
safer  conclusions  from  admitted  facts  thus  occurring  than  a 
single  judge. 

"  In  no  class  of  cases  can  this  practical  experience  be  more 
wisely  applied  than  in  that  we  are  considering. 

"We  find  accordingly,  although  not  uniform  or  harmo- 
nious, that  the  authorities  justify  us  in  holding  in  the  case 
before  us  that,  although  the  facts  are  undisputed,  it  is  for 
the  jury  and  not  for  the  judge  to  determine  whether  the 
proper  care  was  given,  or  whether  they  established  n^li- 
genee.^^ 
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In  the  case  at  bar  the  trial  judge  submitted  the  question  i 

of  contributory  negligence  to  the  jury  with  instructions  for  \ 

their  guidance,  and  in  this  we  think  there  was  no  error. 

Plaintiff  in  error  requested  the  court  to  instruct  the  jury 
as  follows :  , 

4.     "  The  plaintiff  was  bound  to  exercise  ordinary  care  ' 

for  his  personal  safety  while  passing  along  the  streets  of  | 

the  defendant,  and  if  the  jury  believe  from  the  evidence  '  i 

that  plaintiff ^s  slight  negligence,  if  any,  contributed  directly  j 

to  the  allied  injury,  then  you  will  find  for  the  defendant.^'  I 

This  instruction  was  given  as  prayed. 

It  then  requested  the  court  to  give  the  following  instruc- 
tion: 

7.  "  If  the  jury  believe  from  the  evidence  that  there 
was  a  slight  want  of  ordinary  care  on  the  part  of  the  plain- 
tiff, which  slight  want  of  ordinary  care  contributed  to  the 
injuries  complained  of,  the  plaintiff  can  not  recover  unless 
the  jury  further  find  the  negligence  on  the  part  of  the 
defendant  was  so  gross  as  to  justify  the  jury  in  finding  that 
the  alleged  injury  was  caused  by  the  willfiil  and  malicious 
act  of  the  defendant  or  its  agents  or  servanta^^  The  court 
refused  to  give  this  instruction,  and  this  refusal  is  assigned 
as  error. 

Without  stopping  to  inquire  as  to  whether  or  not  these 
instnu'tions  were  applicable  to  the  case,  we  will  be  content 
with  a  comparison  of  the  two. 

If  there  is  any  appreciable  difference  between  "slight 
negligence,"  as  used  in  the  first  of  the  above  instructions, 
and  a  '^slight  want  of  ordinary  care,"  as  used  in  the 
second,  we  are  wholly  unable  to  see  that  difference,  and 
will  assume  that  they  mean  substantially  the  same  thing. 
The  first  instruction  informs  the  jury  that  if  the  slight 
negligence  of  defendant  in  error  contributed  directly  to  the 
injury  they  should  find  for  the  plaintiff  in  error.  This 
virtually  excluded  all  consideration  of  the  negligence  of 
plaintiff  in  error,  whether  slight  or  gross     The  proposition 
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was  short  but  clearly  stated.  If  defendant  in  error  con 
tributed  to  the  accident  by  slight  negligence  he  could  not 
recover,  however  negligent  the  plaintiff  in  error  might  have 
been.  The  second  instruction  is  virtually  a  reiteration  of 
the  first,  with  the  qualification  or  limitation  that  would 
destroy  the  force  of  the  instruction  if  the  jury  should  find 
that  plaintiff  in  error  had  been  guilty  of  the  gross  negli- 
gence mentioned.  Had  the  court  refused  to  give  the  first 
and  had  given  the  second  there  might  have  been  a  question, 
as  the  limitation  did  not  exist  in  the  first.  But  as  the  first 
contained  all  in  favor  of  plaintiff  in  error  that  was  in  the 
second,  we  see  no  cause  for  complaint.  If  there  was  error 
it  was  without  prejudice.  If  an  instruction  is  oqpe  given 
it  is  sufficient,  and  it  is  not  error  for  the  trial  court  to 
refuse  to  repeat  it  to  the  jury.  Kopplekom  v.  Hoffman,, 
12  Neb.,  100. 

Plaintiff  requested  the  trial  court  to  give  the  following 
instruction  to  the  jury : 

"The  jury  is  instructed  that  a  city  is  not  liable  to 
respond  in  damages  because  of  every  depression  or  inequality 
in  the  surface  of  its  streets  even  though  injury  result  there- 
from. It  is  only  liable  when  it  fails  to  keep  its  streets  in 
a  reasonably  safe  condition  for  public  travel,  and  it  is  not 
necessary  that  it  should  keep  the  entire  width  of  its  streets 
in  good  condition  for  travel,  unless  the  public  convenience 
and  travel  demands  it ;  and  if  you  find  from  the  evidence 
that  a  sufficient  width  of  the  street,  at  the  point  of  the 
alleged  injury,  was  in  a  reasonably  safe  condition  for  public 
travel,  and  that  the  plaintiff  could  have  passed  over  and 
along  the  same  without  injury  by  the  exercise  of  ordinary 
care  and  prudence,  then  you  will  find  for  the  defendant.'* 

The  court  refused  to  give  this  instruction  and  the  refusal 
as  assigned  as  error.  Before  examining  this  instruction  it 
may  be  observed  that  instructions  one  and  ten,  which  were 
asked  for  by  plaintiff  in  error  and  given,  to  some  degree 
cover  the  same  ground  as  the  instruction  above  quoted. 
They  are  as  follows : 
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1.  "  The  jury  is  iDstructed  that  the  defendant  city  is 
not  an  insurer  against  accidents  upon  its  streets,  nor  is  it 
liable  for  every  defect  therein,  though  it  might  cause  the 
injury  sued  for.  And  if  you  find  from  the  evidence  that 
the  street  at  the  place  of  the  alleged  injury  was  in  a  reason- 
ably safe  condition  for  travel  in  the  ordinary  modes,  then 
you  will  find  for  the  defendant." 

10.  "  The  jury  are  instructed  that  defendant  city  is 
only  required  to  exercise  ordinary  care  and  prudence  in 
keeping  its  streets  in  repair,  and  unless  you  find  from  the 
evidence  that  the  defendant  failed  to  exercise  ordinary  care 
and  prudence  in  the  repair  of  its  streets,  at  the  place  of  the 
alleged  injury,  then  you  will  find  for  the  defendant." 

By  a  comparison  of  the  foregoing  instructions  it  will  be 
seen  that  the  instruction  refused  was  substantially  given  by 
numbers  one  and  ten,  except  that  part  which  would  exon- 
nerate  plaintifi^  in  error  from  keeping  the  entire  width  of 
its  streets  in  good  condition  for  travel,  unless  the  public 
convenience  and  travel  demanded  it.  This  branch  of  the 
instruction  refused  was  not  applicable  to  the  case  and  was 
therefore  properly  refused.  It  is  quite  probable  that  a 
city  is  not  required  to  keep  the  entire  width  of  its  streets 
in  good  condition  under  some  circumstances,  while  under 
others  it  would  be  necessary,  and  that,  too,  without  regard 
to  whether  the  public  convenience  and  travel  demanded  it 
or  not.  If  part  of  the  space  included  in  a  street,  owing  to 
the  conformation  of  the  surface,  could  not  be  made  suitable 
and  safe  for  travel  and  no  effort  thereto  was  made,  then  it 
might  be  allowed  so  to  remain,  perhaps,  without  the  city 
i:icurring  any  liability;  or,  if  in  the  case  at  bar  it  had  been 
shown  that  the  city  had  not  undertaken  to  improve  the 
whole  street,  or  that  the  street  at  the  point  of  the  accident 
had  been  at  an  unfrequented  part  of  the  city,  in  that  event 
it  would  have  presented  a  question  to  submit  to  the  jury 
as  affecting  the  primary  liability  of  the  city,  or  of  the  care 
or  n^ligenoe  of  the  parties.     But  as  the  record  and  testi- 
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mony  shows  that  the  place  where  the  accident  occurred  was 
within  the  business  and  frequented  part  of  the  city,  and 
that  it  had  undertaken  and  assumed  to  improve  the  street 
from  one  sidewalk  to  the  other,  thus  acknowledging  a  duty 
and  responsibility  in  that  behalf,  we  can  not  see  that  the 
trial  court  erred  in  refusing  to  submit  to  the  jury  the  ques- 
tion thus  presented  by  the  instniction.  It  is  provided  by 
the  law  governing  cities  of. the  second  class  that:  "The 
mayor  and  council  shall  have  the  care,  supervision j  and 
control  of  all  public  highways,  bridges,  streets,  alleys,  pub- 
lic squares,  and  commons  within  the  city,  and  shall  cause 
the  same  to  be  kept  open  and  in  repair  and  free  from  nui- 
sances.'*    *     *      Sec.  31,  Chap.  14,  Compiled  Statutes. 

Other  instructions  were  requested  by  plaintiff  in  error,  and 
refused,  and  of  which  refusal  complaint  is  now  made,  but 
upon  examination  of  the  record  we  find  they  were  all  sub- 
stantially given  by  being  embodied  in  other  instructions 
and  it  would  subserve  no  good  purpose  to  quote  them  here. 

It  is  also  insisted  that  the  court  should  have  instructed 
the  jury  that  it  was  incumbent  on  defendant  in  error  to 
ghow  that  no  negligence  of  his  contributed  to  the  injury, 
and  that  upon  him  rested  the  burden  of  proof  as  to  the  ab- 
sence of  such  contributory  negligence;  but  as  the  question 
was  fully  presented  to  the  jury  by  repeated  instructions 
that  he  could  not  recover  if  his  own  negligence  contributed 
in  any  way  to  the  injury  we  will  notice  it  no  further.  It 
is  sufficient  to  say  that,  under  the  instructions  given,  th^ 
jury  must  have  found  that  defendant  in  error  was  guilty  of 
no  negligence  whatever.  The  judgment  cannot  therefor^ 
be  reversed,  and  is  affirmed. 

JUIX^MENT  AFFIRMED. 

The  other  judges  concur. 
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Jane  Buchanan,  Charles  F.  Buchanan,  Oscab  H. 
Buchanan,  Joseph  B.  Buchanan,  Emma  V.  Bu- 
chanan, Wallace  W.  Buchanan,  and  Elher 
Buchanan,  appellants,  v.  Nathan  K.  Griggs, 
William  H.  Ashby,  and  Nathaniel  Herron, 
appellees. 

1.  Conveyance  of  Beal  Estate  by  Minor  to  Father:  mobt- 

OAGE  AFTERWARDS  GIVEN  WILL  NOT  DISAFFIRM  DEED.   When 

&  miDor  conveys  real  estate  to  his  father  in  possession,  and  the 
father  soon  afterwards  executes  a  mortgage  thereon, and  in  a  short 
time  thereafter  dies,  the  son  being  one  of  the  heirs  of  his  estate, 
the  execntion  of  a  mortgage  on  the  real  estate  by  the  son  four 
years  after  he  attains  his  majority  will  not  of  itself  amount  to  a 
disaffirmance  of  the  deed  made  to  the  father,  the  mortgage  not 
being  inconsistent  with  the  deed  as  it  conveys  no  title  and  can 
have  fall  force  upon  the  interest  of  the  mortgagor  which  he  has 
in  the  estate  by  inheritance. 

2.    :     FOBECLOBURE  OF  MORTGAGE  GIVEN  BY   FATHER.      In 

such  case,  where  the  mortgage  executed  by  the  father  is  foreclosed 
after  the  son  has  attained  his  majority  and  he  is  made  a  party 
defendant,  the  foreclosure  of  the  mortgage  and  conveyance  of  the 
real  estate  by  the  sheriff  upon  an  order  of  sal^  will  be  an  entire 
bar  against  the  son  and  all  persons  claiming  under  him. 

3.  :  THIRD  PARTIES  BARRED.  And  where,  during  the  pen- 
dency of  the  suit  to  foreclose  the  mortgage  executed  by  the  fa- 
ther, the  son  executes  a  mortgage  to  a  third  party,  such  third 
p^rty  will  also  barred  by  the  foreclosure  proceedings. 

i  Equity  Jurisdiction:  decree  set  aside  for  mistake,  etc. 
Where  by  mistake  or  misunderstanding  of  parties  a  party  having 
a  perfect  defense  to  an  action  which  he  has  plead  and  is  prose- 
cuting is  induced  to  abandon  his  defense,  believing  in  good 
faith  that  such  a  decree  will  be  entered  and  proceedings  had  as 
will  perfect  and  quiet  his  title  to  real  estate  which  he  has  pur- 
chased, and  to  which  he  has  a  perfect  title,  and,  while  relying 
upon  what  he  believes  the  promise  of  the  opposite  party,  such 
proceedings  are  had  as  will  virtually  destroy  his  title,  he  may, 
in  equity,  have  the  decree  and  proceeding  set  aside  in  order  that 
he  may  make  his  defense. 
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Appeal  from  the  district  court  of  Gage  county.  Tried 
below  before  Broady^  J. 

L.  M,  Pemhertouy  for  appellants.  Decree  should  be  set 
aside.  Freeman  on  Judgments,  §  492.  3  Pomeroy  Eq,. 
Jur.,  §§  1865,  1371,  note  2.  Erie  E.  R.  v.  Ramsey,  45  N. 
Y.,  637.  Holland  v.  Fratter,  22  Qratt.,  136.  Pearce  v^ 
Olney,  20  Conn.,  544.  Moore  v.  Barclay,  16  Ala.,  158. 
Adams  v.  Adam^j  51  New  Hamp.,  388,  and  cases  cited. 
Plaintiffs  should  have  decree  ordering  sheriff  to  execute 
deed  to  Armstrong  or  his  assignee,  Buchanan.  2  Jones 
Mort.,  §  1 652.  Rorer  Jud.  Sales,  §§  438,  950-954.  Hux- 
ley v.  Rice,  40  Mich.,  73.  Deed  was  not  disaflSrmed.  Boot 
V.  Mix,  17  Wend.,  119.  Irvine  v.  Irvine,  9  Wall.,  617. 
Ooodnow  V.  Lumber  County,  31  Minn.,  168.  Keil  v. 
Healey,  84  111.,  104.  Bingham  v.  Basley,  55  Tex.,  281. 
Jones  v.  Jones,  46  Iowa,  478.  2  Kent  Com.,  237.  Bige^ 
low  V.  Kinney,  3  Vt.,  353.  Terry  v.  McC Unlock, 41  Mich.^ 
492. 

N.  K.  Griggs,  for  appellees,,  cited :  Colby  v.  Brown,  10- 
Neb.,  414.  2  Kent  Com.,  238,  note  a.  Tyler  on  Infency,  § 
81.  BayUs  v.-Dinely,  8  Maule  &  Selw.,  482.  Carton  v. 
Patton,  11  Sergt.  &  Rawle,  811.  Tucker  v.  Moreland,  la 
Peters,  58.  Jackson  v.  Carpenter^  11  Johns.,  589.  Chapin 
V.  Shafer,  49  N.  Y.,  407.  Vaughan  v.  Parr,  20  Ark.,. 
600.  Prout  V.  Wiley,  28  Mich.,  164.  Jones  Mortgages,. 
1871-8.  Phillips  V.  Reeder,  18  N.  J.  Eq.,  95.  Hoger^ 
dobler  v.  Lyon,  12  Kan.,  276.  Halstead  v.  Shepard,  2S 
Ala.,  558.  Bigelow  v.  Topliff,  25  Vt,  273.  Lansing  t?. 
Montgomery,  2  Johns.,  382.  Bigelow  Estoppel,  593-4^ 
541,  601.     2  Smith's  Leading  Cases,  662. 

Beebe,  J. 

Plaintiffs,  as  the  widow,  heirs  at  law,  and  administrators 
of  Job  Buchanan,  filed  their  petition  in  the  district  court. 
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in  which  they  allege,  substantially,  that  Job  Buchanan  died 
on  the  18th  day  of  Sept.,  1880;  that  on  the  4th  day  of  July, 
J  871,  Samuel  Jones  was  the  owner  in  fee-simple  of  the  north- 
west quarter  x>f  the  south-west  quarter  of  section  number 
eleven,  in  township  number  four  north,  of  range  number 
six  east  of  the  sixth  principal  meridian ;  and  that  on  that 
day  he  executed  and  delivered  a  mortgage  on  said  property^ 
together  with  other  real  estate  owned  by  him,  to  one  John 
-Armstrong,  to  secure  the  payment  of  the  sum  of  $4,200.00^ 
due  in  one  year  after  date,  and  which  mortgage  was  also 
signed  by  the  wife  of  said  Samuel  Jones;  that  Jones  died 
on  the  8th  day  of  February,  1872 ;  that  John  Armstrong 
assigned  the  note  and  mortgage  to  one  William  Null,  who> 
on  the  3d  day  of  October,  1872,  commenced  an  action  ta 
foreclose  the  mortgage.  On  the  8th  day  of  Novemboiv 
1877,  Null  obtained  a  decree  of  foreclosure,  the  amount  of 
the  decree  being  $4,300.00.  During  the  }ear  1878  Null 
sold  and  transferred  the  decree  to  one  James  M.  Arm- 
strong, who  afterwards  sold  and  transferred  it  to  said  John 
Armstrong,  the  original  mortgagee.  On  the  26th  day  of 
July,  1880,  John  Armstrong  sold  and  triansferred  it  to.  said 
Job  Buchanan,  now  deceased.     On  the  31st  day  of  July^ 

1880,  an  order  of  sale  was  issued,  and  on  the  7th  of  Sep- 
tember, of  the  same  year,  the  land  was  sold  by  the  sheriff^ 
under  the  order  of  sale,  to  the  said  Job  Buchanan,  which 
sale  was  confirmed  by  the  district  court  and  a  deed  ordered, 
which  was  executed  by  the  sheriif  on  the  22d  day  of  March, 

1881,  and  the  deed  duly  placed  on  record  in  the  deed  rec- 
ords of  Gage  county;  that  by  these  proceedings  the  plain- 
tiffs became  the  owners  of  the  fee-simple  titles  to  the  real 
estate  in  dispute. 

It  is  further  alleged  that  on  or  about  the  1 3th  day  of 
April,  1874,  and  while  the  foreclosure  suit  was  pending^ 
one  John  Jones,  who  was  the  son  and  heir  of  Samuel  Jones,. 
and  who  was  one  of  the  defendants  in  the  foreclosure  pro- 
ceeding, with  a  fraudulent  intent,  executed  and  delivered  ta 
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the  defendants^  Nathan  K.  Griggs  and  Wra.  H.  Ashby, 
^  mortgage  for  $500.00  upon  said  land,  and  tliat  the  mort- 
gage was  placed  upon  the  mortgage  records  of  Gage  county, 
«nd  that  the  only  consideration  therefor  was  an  agreement 
-on  the  part  of  said  defendants  that  they  should  defeat  the 
foreclosure  proceedings;  that  if  they  failed  to  do  so  the  mort- 
gage should  be  null  and  void ;  and  that  they  did  fail  to  de- 
feat the  foreclosure;  that  at  the  time  of  the  execution  of  said 
mortgage  the  said  John  Jones  had  no  right,  title,  or  interest 
in  or  to  the  land,  except  as  one  of  the  heirs  of  said  Samuel 
Jones,  then  deceased,  all  of  which  said  Griggs  and  Ashby 
well  knew,  and  that  all  of  said  interest  of  said  John  Jones 
was  forever  barred  and  foreclosed  by  this  final  decree  and 
Bale  under  the  foreclosure  of  the  mortgage  executed  by 
Samuel  Jones ;  that  on  the  3J  of  December,  1878,  Griggs 
and  Ashby  commenced  an  action  in  the  same  court  for  the 
purpose  of  foreclosing  the  mortgage  executed  to  them  by 
John  Jones,  and  made  the  heirs  and  administrators  of  Sam- 
uel Jones,  as  well  as  John  Armstrong,  who  was  then  the 
T)wner  of  the  decree  above  referred  to,  parties  defendant ; 
and  that  John  Armstrong  appeared  and  filed  his  answer, 
Betting  up  the  foregoing  facts,  and  which  were  a  full  de- 
fense to  the  action,  when  a  contract  was  entered  into  be- 
tween John  Armstrong  and  Ashby  and  L.  W.  Colby,  who 
was  the  attorney  for  Griggs  and  Ashby,  whereby  Arm- 
strong, for  a  valuable  consideration,  purchased  the  note  and 
toortgage  from  Griggs  and  Ashby^  and  it  was  agreed  that 
lie  was  to  have  all  their  interest  therein  and  in  the  foreclos- 
ure thereof,  the  same  to  be  prosecuted  to  a  final  termina- 
tion in  their  name  but  for  his  benefit,  and  that  he  was  to 
be  the  owner  of  the  decree  when  finally  obtained,  and  that 
upon  the  sale  of  the  property  it  was  to  be  bid  in  for  him ; 
that  Armstrong  made  no  further  defense  to  the  foreclosure 
suit  and  allowed  them  to  take  their  final  decree,  relying 
upon  their  agreement  that  it  was  to  be  done  for  his  benefit, 
the  decree  being  rendered  on  the  1st  day  of  October,  1879; 
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that  the  consideration  paid  for  said  note  and  mortgage  was: 
the  full  amount  they  would  have  been  entitled  to  had  theii> 
note  been  based  upon  a  valid  consideration ;  that  after  tho 
decree  was  rendered  the  land  was  to  be  bid  in  by  them  in 
his  name;  that  the  land  was  sold  by  the  sheriff  under  tho 
decree  and  order  of  sale,  and  on  the  10th  day  of  Aprils 

1880,  and  in  pursuance  of  said  agreement,  the  real  estate^ 
was  sold,  nominally,  to  Griggs  and  Ashby,  who  bid  it  in  in, 
their  own  names,  but  for  the  use  and  benefit  of  said  Arm^ 
strong,  and  that  he  being  the  real  party  for  whom  the  lan(J 
was  purchased,  he  became  entitled  to  a  deed  upon  confirma-- 
tion  of  the  sale,  which  took  place  on  the  13th  day  of  Aprils 

1881.  On  the  26th  day  of  July,  1880,  Armstrong  sold 
and  assigned  to  Job  Buchanan  all  his  interest  in  the  decree^ 
and  by  a  quit-claim  deed  conveyed  to  him  all  his  interest 
in  the  real  estate,  and  Buchanan  took  the  property  subject 
to  taxes  and  costs,  which  he  assumed  and  agreed  to  pay  i 
that  from  the  time  of  the  making  of  the  agreement  be- 
tween Armstrong  and  defendants,  Griggs  and  Ashby,  until 
the  sale  of  the  property  by  the  sheriff,  Ashby  acted  as  the 
attorney  for  Armstrong  and  Buchanan,  and  advised  the 
purchase  by  Buchanan  of  Armstrong's  interest,  and  that 
relying  thereon  Buchanan  made  the  purchase ;  that  the  sale 
to  defendants  was  confirmed,  but  that  they  now  claim  that 
they  are  the  owners  of  the  decree,  and  that  they  purchased 
the  property  for  themselves,  and  not  for  Armstrong,  and 
that  they  are  entitled  to  a  deed,  and  unless  restrained  from 
doing  so  the  sheriff  would  make  to  them  instead  of  to 
Armstrong  a  deed  of  conveyance;  that  they  claim  that  said 
John  Jones  was  the  absolute  owner  of  the  mortgaged 
premises  at  the  time  of  the  execution  of  the  mortgage  by 
him  to  them,  and  that  the  mortgage  created  a  valid  lien 
upon  the  land ;  that  the  basis  of  their  claim  is,  that  in  the 
year  1869  John  Jones,  being  then  a  minor,  owned  the  land, 
and  while  yet  a  minor  conveyed  it  to  his  father,  Samuel 
Jones,  who  mortgaged  it  to  Armstrong  in  1871,  and  that 


126      SUPREME  COURT  OF  NEBRASKA. 

Buchanan  v.  Griggs. 

after  attaining  his  majority  disaffirmed  the  conveyance  and 
mortgaged  to  them.  But  that:  John  Jones  not  only  did 
not  disaffirm  the  conveyance  after  attaining  his  majority, 
but  that  he  ftilly  affirmed  and  ratified  the  same,  and  tliat 
he  and  all  persons  claiming  under  him  are  estopped  to  set 
up  any  claim  thereto  by  reason  of  his  minority  at  the  time 
of  his  conveyance  to  his  father ;  and  that,  at  all  events, 
Griggs  and  Ashby  are  estopped  from  setting  up  any  claim 
by  reason  of  the ,  proceedings  had  in  conn«"ction  with  the 
contract  with  Armstrong  and  the  entering  of  the  decree  of 
foreclosure. 

An  injunction  was  prayed  for  restraining  the  execution 
of  the  deed  by  the  sheriff,  and  that  he  be  decreed  to  exe- 
cute the  deed  to  Armstrong  or  Buchanan ;  that  their  title 
be  quieted  as  against  defendants  and  all  persons  claiming 
under  them,  or  that  the  mortgage  from  John  Jones  be  de- 
clared null  and  void,  and  to  create  no  lien  upon  the  prem- 
ises adverse  to  plaintiffs,  and  that  the  decree  of  foreclosure 
and  sale  by  the  sheriff  be  annulled  and  set  aside,  and  for 
general  relief. 

To  this  petition  the  defendants  answered,  admitting  the 
death  of  Samuel  Jones,  and  the  representative  capacity  of 
])laintiffs,  the  execution  of  the  note  and  mortgage  by  him, 
their  assignment  to  William  Null,  the  rendition  of  the  de- 
cree of  foreclosure  in  his  favor,  the  assignment  to  James 
Armstrong  and  his  apsignment  to  John  Armstrong,  and 
the  assignment  by  him  to  Job  Buchanan,  and  the  execu- 
tion of  the  sheriff  ^s  deed,  but  deny  that  Samuel  Jones  was 
the  owner  of  the  land  in  question  at  the  time  of  the  execu- 
tion of  the  mortga<rc.  They  also  admit  the  execution  of 
the  mortgage  to  them  by  John  Jones,  and  that,  at  that 
time  they  were  in  partnership,  the  subsequent  foreclosure 
proceedings  by  them,  the  execution  of  the  contract  with 
Armstrong,  but  allege  that  it  was  afterwards  rescinded, 
They  admit  that  they  claim  to  be  the  owners  of  the  decree, 
and  that  they  demand  a  deed  from  the  sheriff,  and  allege 
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that  they  are  entitled  to  it.  They  allege  that  John  Jones, 
in  1869,  and  when  a  minor,  conveyed  the  premises  to  his 
father,  Samuel  Jones,  deny  that  upon  attaining  his  ma- 
jority he  ratified  the.  conveyance,  but  allege  that  he  ex- 
pi-essly  disaffirmed  it,  and  mortgaged  the  land  to  them,  and 
tliat  at  the  time  of  making  the  mortgage  he  was  the  legal 
4iiid  equitable  owner  thereof. 

The  answer  then  reviews  the  allegations  of  the  petition, 
and  plead  various  estoppels  which  we  do  mot  deem  it  neces- 
sary here  to  notice. 

Afler  trial  the  plaintiffs  filed  an  ^^  amendment  to  their 
petition  to  make  it  correspond  with  the  facts  proven,"  by 
which  they  allege  that  after  the  rescission  of  the  contract 
between  Armstrong  and  Ashby  and  Colby,  on  the  12th 
i){  February,  1 880,  another  agreement  was  made  between 
Armstrong  and  Ashby  in  which  it  was  agreed  between  them 
that  in  consideration  of  what  Armstrong  had  paid  Ashby, 
amounting  to  over  $700,  Ashby  was  to  put  Armstrong 
in  possession  of  the  property  in  controversy,  and  was  to 
carry  out  the  original  contract  made  between  Armstrong 
and  Ashby  and  Colby,  and  that  Ashby  w^as  to  proceed  to* 
have  the  property  sold  and  purchased  in  the  ..ame  of 
Armstrong,  and  the  deed  made  to  him,  and  that,  relying 
upon  the  agreement  with  Ashby,  he  i)aid  no  further  atten- 
tion to  the  matter,  but  paid  to  Ashby  the  said  sum  of 
§700.  That  defendants  did  bid  in  the  land,  but  in  their 
own  name  instead  of  his. 

A  trial  was  had  which  resulted  in  a  finding  anil  decree 
by  the  court,  setting  aside  the  sale  made  by  the  sheriff,  but 
holding  that  the  lien  created  by  the  mortgage  and  decree  of 
foreclosure  was  a  valid  and  subsisting  lieu  iii  favor  of  de- 
fendants, dissolving  the  injunction,  and  ordering  the  re- 
sale of  the  property.     From  this  decree  plaintiff's  appeal. 

According  to  our  view  of  the  case  the  decree  of  the  dis- 
trict court  cannot  stand.  By  the  pleadings  and  proofs  it 
is  established  beyond  any  question  that  John  Jones,  while 
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a  minor,  received  a  conveyance  of  the  land  in  question  from 
his  father,  and  reconveyed  it  to  him.  The  deed  made  by 
the  father  was  on  the  20th  day  of  February,  1869.  The 
reconveyance  was  on  the  21st  day. of  September,  1870. 
The  mortgage  to  Armstrong  was  executed  July  4th,  1871. 
On  the  22d  day  of  January,  1872,  John  attained  his  ma- 
jority. On  the  8th  day  of  February,  1872,  Samuel  Jones, 
died.  From  the  time  of  the  acquisition  of  the  title  by 
Samuel  Jones — long  prior  to  the  conveyance  to  John — 
until  his  death  he  was  in  the  possession  of  the  land,  John 
never  at  any  time  being  in  possession.  On  the  13th  day 
of  April,  1874,  John  Jones  executed  the  mortgage  to  de- 
fendants, that  being  the  first  act  of  his  with  reference  lo- 
the  land.  The  proceeding  to  foreclose  the  mortgage  exe- 
cuted by  Samuel  Jones  was  commenced  on  the  third  day 
of  October,  1872,  to  which  John,  then  having  attained  his 
majority,  was  made  a  party  defendant,  which  action  was 
pending  at  the  time  of  the  execution  of  defendants'  mort- 
gage.  . 

It  cannot  be  said  that  the  bare  execution  of  this  mort- 
gage was  a  disaffirmance  of  the  conveyance  to  Samuel 
Jones,  for  two  reasons : 

First  Before  the  simple  execution  of  a  deed  made  by 
a  person  after  coming  of  age  will  amount  to  a  disaffirm- 
ance of  a  conveyance  made  during  minority,  the  second 
deed  must  be  of  as  high  a  character  as  the  first.  That 
is,  it  must  appear  on  its  face  to  undo  that  which  has  been 
done  by  the  former  deed.  If  the  first  is  an  absolute  con- 
veyance, so  must  the  second  be  in  order  to  work  a  dis- 
affirmance of  the  first  within  itself.  Jackson  v.  Burchin, 
14  Johns.,  124.  Jackson  v.  Carpenter y  11  Id.,  539. 
Bool  V.  Mix,  17  Wend.,  182.  Eagle  Ins.  Co.  v.  Lent, 
1  Edw.,  301.     Tucker  v.  Mordand,  10  Peters,  68. 

Again,  we  think  it  is  well  established,  both  upon  prin- 
ciple and  authority,  that  the  second  deed  must  be  so  in- 
consistent with  the  first  that  both  deeds  cannot  stand,  ia 
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order  of  itself  to  work  a  disaffirmance  of  the  first.  McGan 
V.  Marshall,  7  Humph.,  121.  Eagle  Ins.  Co.  v.  Lent,  6 
Paige,  635.  Schouler's  Domestic  Eelations,  688  (2d  Ed.) 
"  In  this  state  a  mortgage  of  real  estate  is  a  mere  pledge 
or  collateral  security  creating  a  lein  upon  the  mortgaged 
property,  but  conveying  no  title  nor  vesting  any  estate, 
either  before  or  after  condition  broken."  Davidson  v.  Cox, 
11  Neb.,  250. 

Second^  At  the  time  of  the  execution  of  the  mortgage  to 
defendants,  John  Jones  was  one  of  the  joint  owners  of  the 
land  with  the  other  heirs  of  Samuel  Jones  (he  being  then 
deceased),  subject  only  to  the  mortgage  made  by  Samuel  to 
Armstrong,  the  life  estate  of  his  mother,  and  the  claims  of 
the  creditors  of  his  father,  if  any  existed,  assuming  that  he 
did  not  desire  to  disaffirm  the  conveyance  to  SamueL 
This  interest  was  a  mortgageable  one  and  was  subject  to 
the  decree  in  the  foreclosure  suit.  Jones  on  Mort.,  §  1411, 
1314. 

There  is  nothing  shown  by  way  of  declaration  or  recital 

in  the  mortgage  which  would  indicate  any  intention  of  the 

mortgagor  to  disaffirm  any  prior  act  of  his.     It  may  also 

be  noted  as  a  circumstance  tending  to  throw  some  light  on 

his  intention  at  the  time  of  the  execution  of  the  mortgage, 

that  on  the  16th  day  of  May,  1876,  he  conveyed  the  real 

estate  in  question  to  one  M.  W.  Thompson,  and  in  the 

deed  he  expressly  excepts  from  the  covenant  of  warranty 

the  mortgage  executed  by  his  father  to  John  Armstrong, 

the  exception  being  as  follows:     "Subject,' however,  to  a 

mortgage  executed  by  Samuel  Jones  to  John  Arniirtrong, 

dated  January  5,  1871,  and  recorded  in  the  records  of 

i  Gage  county,  book  B,  page  161."  The  deed  also  excepts  the 

!  mortgage  executed  to  defendants.     It  is  true  that  the  date 

is  referred  to  as  "  January  5th,  1871,"  while  the  mortgage  to 

Ann.strong  was  dated  July  4th,  1871,  but  it  is  proven  that 

I  Samuel  Jones  never  executed  but  the  one  mortgage  to  John 

I  Armstrong,  and  there  can  be  no  doubt  but  that  it  was  tho 

i  9 
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one  referred  to  in  the  deed.  It  was  clearly  impossible  for 
the  mortgage  to  Armstrong  to  stand  unsupported  by  any 
title  in  Samuel  Jones.  His  title  was  derived  from  John 
Jones.  By  the  reservation  in  the  deed  to  Thompson, 
John  Jones  clearly  recognized  the  validity  of  the  Arm- 
strong mortgage.  Schouler  Dom.  Rel.,  488.  By  that  he 
recognized  the  validity  of  his  deed  to  his  father.  The  deed 
to  Thompson  was  executed  more  than  four  years  after 
John's  majority.  Had  it  been  the  intention  of  John  Jones 
to  disaffirm  the  deed  executed  by  him  to  his  father  it 
would  be  quite  reasonable  and  in  accord  with  ordinary 
human  action  for  him  to  have  done  some  act  which  would 
have  unequivocally  demonstrated  that  intent.  No  such 
demonstration  has  been  made.  The  foreclosure  of  the 
Armstrong  mortgage  was  persistently  fought  in  the  courts, 
being  finally  decided  in  Jones  v.  Null,  9  Neb.,  57,  but  not 
npon  the  ground  that  Samuel  Jones  had  no  title  to  the 
land  at  the  time  of  the  execution  of  the  mortgage  or  that 
John  had  disaflBrmed  his  deed  to  him.  If  he  had  such  a 
defense  and  desired  to  avail  himself  of  it,  he  was  called 
upon  to  do  it  in  that  action.  It  is  very  evident  such  was 
not  his  intention.  Such  being  the  case,  it  is  clear  that 
Griggs  and  Ashby,  having  received  the  mortgage  during 
the  pendency  of  that  action,  could  stand  in  no  better  or 
more  advantageous  position  than  did  their  grantor.  Jones 
oil  Mortgages,  §  1411.  Metcalfe  v,  Pulvertofty  2  Ves.  &  B., 
208.  McPhei'son  v.  House!,  13  N.  J.  Eq.,  301.  Jackson 
V,  Losee,  4  Saiid.  Ch.  407.  Zclter  v.  Bowman,  6  Barb.,  133. 
Griswold  V,  Miller,  15  Id.,  520.  Cleveland  v.  Boerum,  3 
Abb.  Prac. ,  294.  Ostrom  v.  Mc  Cann,  21  Howard's  Pr.  Rep. , 
431.  The  foreclosure  of  the  Armstrong  mortgage  forever 
barred  the  rights  of  John  Jones  in  the  land,  and  with  his, 
the  rights  of  Griggs  and  Ashby  and  of  Thompson.  The 
execution  of  the  sheriff's  deed  conveyed  to  the  purchaser 
all  the  title  of  all  the  parties  to  the  action.  Jones  on  Mort- 
gages, §  1654.  Young  v.  Brand,  15  Neb.,  601.  See  also 
§  853  of  the  Civil  Code. 
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Prior  to  the  time  the  contract  between  Ashby  and  Arm- 
strong was  made,  Griggs  and  Ashby  virtually  had  no 
standing  in  couii;  in  their  foreclosure  proceeding,  and  the 
defense  plead  by  Armstrong  was  a  complete  bar  to  their 
recovery.  The  testimony  is  contradictory  as  to  what  the 
real  agreement  between  them  was.  Griggs  insists  he  gave 
no  person  any  authority  to  make  it  for  him.  As  all  con- 
tracts must  be  mutual  to  be  binding,  if  he  was  not  bound 
Armstrong  was  not,  and  has  therefore  been  deprived  of  his 
defense  unjustly.  Taking  the  testimony  for  our  guide,  it 
is  evident  there  has  been  a  mutual  misunderstanding  be- 
tween the  parties,  and  by  that  misunderstanding  Armstrong 
has  been  deprived  of  his  defense  in  the  suit  of  Griggs  and 
Asliby  against  Jones  and  others. 

It  follows  that  the  decree  of  the  district  court  must  be 
reversed,  and  the  decree  in  the  case  of  Griggs  &  Ashby 
against  Jones  and  others,  together  with  all  proceedings 
thereunder,  set  aside  and  vacated,  and  Armstrong  or  his 
grantee  be  j)ermitted  to  make  his  defense. 


Judgment  accordingly. 


The  other  judges  concur. 


John  P.  Bayha,  plaintiff  in  error,  v.  The  County 
OF  Webster,  defendant  in  error. 

Officers:  must  pbbfobm  wobk  fob  compensation  allowed 
BY  STATUTE.  A  public  officer  must  discharge  all  the  duties 
pertaining  to  his  office  for.  the  compensation  allowed  by  law, 
and  will  not  be  allowed  compensation  for  extra  work  unless  it 
is  authorized  by  statute. 


Error  to  the  district  court  for  Webster  county, 
below  before  Gasun^  J. 


Tried 
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W,  H.  Strohm,  for  plaintiff  in  error. 
CHlham  &  Bickarda,  for  defendant  in  error. 
Reese^  J. 

The  only  question  presented  for  decision  in  this  case 
is,  whether  there  is  a  legal  liability  against  defendant  in 
error  for  services  rendered  by  plaintiff  in  error  in  the  year 
1883,  in  making  out  the  tax  list.  Plaintiff  in  error  pre- 
sented his  claim  for  the  sum  of  $440  to  the  commissioners 
of  defendant  in  error,  which  was  rejected.  An  appeal  wa& 
taken  to  the  district  court,  where  plaintiff  in  error  filed  his 
petition  alleging  the  facts  of  the  performance  of  the  labor, 
etc.  A  demurrer  to  his  i>etition  was  filed,  the  ground  of 
demurrer  being  that  the  petition  did  not  state  a  cause  of 
action.  This  demurrer  was  sustained,  and  plaintiff  brings 
the  cause  into  this  court  for  review  by  proceedings  in 
error. 

The  contention  on  the  part  of  plaintiff  in  error  is,  that 
the  duty  of  making  out  the  tax  list  was  an  extra  one,  and 
not  one  of  the  ordinary  oflBcial  duties  of  the  county  clerk 
as  such  officer.  That  it  is  for  the  benefit  of  the  county,  and 
that  there  is  an  implied  obligation  to  pay  for  it,  and  that 
he  is  at  least  entitled  to  there  asonable  value  of  his  services. 

While  it  is  possible  that  there  may  be  a  moral  obliga- 
tion resting  upon  defendant  to  render  a  compensation  for 
the  services  rendered,  yet  it  is  quite  clear  there  is  no  legal 
obligation. 

The  act  of  February  19th,  1877,  page  46,  Laws  of  1877, 
provided  that  the  county  clerk  should  receive  the  sum  of  four 
cents  for  each  description  of  lots  and  lands  and  the  extension 
thereof  on  the  tax  list  and  duplicate,  including  footings 
and  recapitulation.  This  act  was  an  amendment  of  certain 
sections  contained  in  the  act  entitled  "An  act  to  provide  a 
system  of  revenue,^'  which  took  effect  February  15th,  1869^ 
and  repealed  the  act  of  February  26th,  1873. 
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The  act  of  March  1st,  1879,  Comp.  Stat.,  Ch.  77,  expressly 
repealed  the  act  of  1869,  together  with  "  all  acts  and  parts 
of  acts  supplemental  to  and  amendatory  thereof."  As  the 
act  of  1877,  alwve  referred  to,  was  amendatory  of  the  act 
of  1869,  it  is  clear  that  it  was  repealed  by  the  act  of  1879. 
That  being  the  case  no  provision  remained  providing  for 
services  rendered  in  preparing  the  tax  lists. 

In  The  State  v.  Silver,  9  Neb.,  88,  it  was  held  that,  "  A 
public  oflBcer  must  discharge  the  duties  pertaining  to  his 
■office  for  the  compensation  allowed  by  law,  and  no  com- 
pensation for  extra  services  can  be  recovered  or  allowed 
unless  authorized  by  statute.'*  Our  attention  has  been 
called  to  no  legislative  act  providing  for  the  payment  of 
such  claims  as  the  one  presented  by  plaintiff. 

It  follows  that  the  decision  of  the  district  court  was 
•correct,  and  its  judgment  is  affirmed. 

Judgment  affibmeb. 

The  other  judges  concur. 


Phcebe  J.  Morrison,  plaintiff  in  error,  v.  Jona- 
than Neff,  defendant  in  error. 

Public  Lands  of  United  States :  obiginal  location  of  ▲ 
SECTION  OOBNEB,  HOW  DETEEMINED.  Where  a  stone  purporting 
to  be  the  north-east  comer  of  a  section  was  52  rods  east  of  the 
true  section  line,  as  shown  by  the  sarveys  both  north  and  sonth 
of  it,  and  there  was  no  evidence  tending  to  show  that  it  had 
been  placed  there  by  the  government  surveyors,  nor  had  it  been 
seen  until  about  four  years  after  the  original  surveys;  Seld,  That 
the  quantity  of  land  contained  in  the  subdivisions  of  the  section 
in  question,  and  the  one  east  of  it,  and  the  field  notes  and  plata 
of  the  original  survey  were  properly  received  in  evidence  for  the 
purpose  of  determining  the  original  location  of  the  section 
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Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Davidson,  J. 

Hadett  &  BateSy  for  plaintiff  in  error. 

J.  E.  Bmh  and  W.  H.  Aahhy^  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  action  of  gectment  brought  by  the  plaintiffs 
against  the  defendant  to  recover  the  possession  of  "  about 
fifty  rods  in  width  off  of  the  east  side  across  the  north-east 
quarter  of  section  30,  township  2  north,  range  6  east,  in 
Gage  county."  The  defendant  is  the  owner  of  the  north- 
west quarter  of  the  north-west  quarter  of  section  29,  town- 
ship 2  north,  range  6  east  (lot  2).  The  question  involved 
is  the  location  of  the  section  line  between  sections  29  and 
30.  An  opinion  was  filed  in  this  case  in  1884,  the  judg- 
ment being  reversed,  and  is  reported  in  20  N.  W.  R.,  25-1.* 

A  rehearing  was  granted,  and  the  cause  is  again  sub- 
mitted. 

The  land  in  controversy  is  situated  on  what  was  formerly 
the  Otoe  reservation,  and  was  surveyed  in  the  year  1873. 
A  stone  purporting  to  be  the  corner  stone  at  the  north-east 
corner  of  section  30,  is  82  rods  east  of  the  true  line  be- 
tween sections  29  and  30,  as  shown  by  the  section  corner 
on  the  south  line  of  said  section  30,  and  by  the  section  line 
on  the  north,  so  that  the  section  line  from  the  corner  con- 
tended for  by  the  plaintiff  runs  nearly  south-west  to  the 
south  line  of  the  section.  No  witness  swears  to  the  loca- 
tion of  the  corner  by  the  government  surveyors  at  the  point 
indicated,  nor  did  any  witness  testify  to  seeing  the  stone 
there  prior  to  1876  or  1877.  The  court  below  found  the 
issues  in  favor  of  the  defendant,  and  rendered  a  decree 

*N0TB. — This  opinion  was  withheld  from  publication  in  the  regu- 
lar series  of  Reports  by  direction  of  its  writer. — Rep. 
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quieting  his  title.  We  approve  of  the  points  stated  in  the 
syllabus  in  this  case  in  the  opinion  heretofore  filed,  and 
also  in  Johnson  v.  Preston,  9  Neb.,  474,  and  adhere  to  those 
decisions.  And  when  it  is  shown  that  a  corner  was  estab- 
lished by  the  government  surveyors,  its  location  cannot  be 
changed  by  evidence  showing  that  it  is  incorrect.  But  the 
question  here  is,  where  was  the  government  corner  located  ? 
That  is  the  onlj  question  in  the  case.  To  determine  this 
the  court  may  examine  all  the  &cts  tending  to  show  the 
original  location.  Thus,  the  quantity  of  land  returned  as 
being  contained  in  the  several  subdivisions  of  sections  29 
and  30  is  evidence  tending  to  show  the  correctness  of  the 
survey  and  location  of  the  lines.  It  is  true  this  evidence 
would  not  prevail  against  proof  of  the  location  of  a  cor- 
ner, but  in  the  absence  of  such  proof  it  may  be  considered. 
Thus,  in  this  case  we  find  that  the  plaintiff  purchased  and 
has  title  to  one  hundred  and  twenty  acres  of  land;  that  the 
defendant  purchased  lot  2  in  the  N.  W.  J  of  section  29, 
which  contains  41-^^  acres.  If  the  plaintiff  should  ob- 
tain the  land  she  is  seeking  to  recover,  she  would  obtain 
nearly  140  acres,  while  the  defendant  would  obtain  but 
little  more  than  one-half  of  the  amount  purchased  and 
paid  for  by  him. 

The  field  notes  also  may  be  considered  where  a  govern- 
ment corner  is  destroyed  or  its  existence  is  in  dispute;  so 
with  plats  of  the  government  survey.  All  these  are  finger- 
boards, as  it  were,  which  point  in  the  direction  of  the  orig- 
inal corner  as  located  by  the  surveyors.  The  court  will 
then  weigh  carefully  all  the  evidence  presented,  and  de- 
termine the  fact.  In  this  case  we  think  that  the  court 
below  was  fully  justified  from  the  evidence  in  finding,  as  it 
must  have  done,  that  the  stone  52  rods  east  of  the  true 
line  was  not  placed  there  by  the  government  surveyors,  and 
in  proceeding  thereupon  to  determine  from  the  evidence 
the  true  location. 

There  are  strong  equities  in  favor  of  the  defendant,  and 
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justice  as  well  as  law  approves  the  judgment  of  the  court 
below,  which  is  afi^med.  • 

Judgement  affibmed. 

The  other  judges  concur. 


William  Doomttle,  plaintiff  in  ebkok,  v.  Ebastub 
M.  Wheeler,  defendant  in  ebror. 

Where  the  evidence  on  each  side  is  of  nearly  equal  weight,  and 
the  only  objection  to  the  finding  and  Judgment  is  that  they  are 
against  the  weight  of  eyidence,  they  will  not  be  set  aside. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Mitchell,  J. 

A.  C.  Piatt  and  HdrtDood,  Ames  &  KeUe^,  for  plaintiff 
in  error. 

D.  A.  Snyder^  for  defendant  in  error. 

Maxwell,  J. 

On  the  19th  of  October,  1878,  the  defendant  executed 
and  delivered  to  the  plaintiff  his  promissory  note  for  the 
sum  of  $250,  due  January  22d,  1879,  payable  at  the  Com- 
mercial Bank  of  Brooklyn.  There  is  an  indorsement 
thereon  made  by  the  plaintiff  of  the  sum  of  $113,  October 
19th,  1879.  The  plaintiff  brought  an  action  on  this  note 
to  recover  the  balance  claimed  to  be  due  thereon.  The 
defendant  in  his  answer  admits  the  execution  of  the  note, 
but  alleges  that  he  paid  the  same  by  executing,  on  the  22d 
day  of  January,  1879,  a  note  in  lieu  of  the  one  sued  on, 
which  second  note  he  has  since  paid.  On  the  trial  of  the 
cause  in  the  court  below  a  jury  was  waived  and  the  cause 
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submitted  to  the  court,  which  found  the  issues  in  &vor  of 
the  defendant,  and  dismissed  the  action. 

The  principal  question  in  issue  is,  whether  the  note  al- 
leged to  have  been  made  January  22d,  1879,  in  lieu  of 
that  of  October  19th,  1878,  was  in  feet  executed.  Upon 
this  point  there  is  direct  conflict  in  the  testimony,  some  of 
the  defendants  swearing  positively  tliat  such  a  note  was 
executed,  and  has  since  been  paid,  while  the  plaintiff  de- 
nies that  it  was  ever  executed,  the  evidence  being  nearly 
evenly  balanced.  In  such  eases  the  finding  of  the  court 
below  will  be.  upheld.  A  number  of  technical  objections 
are  made  to  certain  evidence  introduced  on  the  trial,  which 
do  not  affect  the  real  merits  of  the  controversy.  There  is 
no  error  in  the  record^  and  the  judgment  is  affirmed. 

JUIXJMENT  AFFIRMED. 

The  other  judges  concur. 


EoBEBT  P.  Lawson,  appellant,  V.  Jbnnette  F.  Gib- 
son ET  AL.,  appellees. 

1.  Judicial  Sale:    notice  of  sale.    The  provisions  of  the  oode 

which  require  public  notice  of  the  time  and  place  of  the  sale  of 
real  estate  upon  execution  to  be  given  **  for  at  least  thirty  days 
before  the  da^  of  sale,  by  advertisement  in  some  newspaper," 
etc,  are  not  satisfied  by  one  publication  of  the  notice  at  least 
thirty  days  before  the  day  of  sale. 

2.    :    .    The  word  **for,"  as  used  in  the  section  above    ^^  J^l 

quoted,  means  **  during,"  and  the  notice  must  be  published  for      R8   7681 
or  during  thirty  days  before  the  day  of  sale.     Whitaker  v.  Baker ^ 

12  Eas.,  493,  approved. 

3.  Statutes :    aepeal  by  implication.    A  statute  will  not  be 

considered  repealed  by  implication  unless  the  repugnancy  be- 
tween the  new  provision  and  the  former  statute  is  plain  and  un- 
avoidable. 
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Appeal  from  order  coufirming  sale  of  real  estate  in  the 
district  court  of  Lancaster  county.     Pound,  J.,  presiding. 

J,  H.  Foxworthyy  for  appellant 

Ricketts  &  Wilson,  for  appellees. 

Maxwell^  J. 

This  action  was  commenced  in  the  district  court  of  Lan- 
caster county  in  1882^  and  a  decree  of  foreclosure  and  sale 
rendered  in  favor  of  the  defendant  and  against  certain  real 
estate  held  by  the  plaintiff  on  a  B.  &  M.  land  contract. 
The  amount  of  the  decree  was  $777,35.  In  October,  1884, 
an  order  of  sale  was  duly  issued  on  said  decree  and  the 
premises  appraised  at  the  sum  of  $1,400,  the  total  liens 
and  incumbrances  being  $470,  which,  deducted  from  the 
gross  amount,  made  the  net  value  as  found  by  the  apprais- 
ers to  be  the  sum  of  $950.  The  mortgaged  premises  were 
thereupon  advertised  for  sale  on  the  24th  of  October,  1884, 
in  the  State  Journal^  of  Lincoln,  that  the  sale  would  take 
place  on  the  26th  day  of  November  of  that  year.  But  one  * 
publication  was  made.  Objections  were  made  to  the  con- 
firmation of  the  sale  upon  this  ground,  which  were  over- 
ruled and  the  sale  confirmed.  This  is  now  assigneii  for 
error. 

Sec.  497  of  the  code  provides  that,  "  Lands  and  tene- 
ments taken  in  execution  shall  not  be  sold  until  the  officer 
causes  public  notice  of  the  time  and  place  of  sale  to  be 
given  for  at  least  thirty  days  before  the  day  of  sale,  by  ad- 
vertisement in  some  nows|)aper  printed  in  the  county,  or,  in 
case  no  newspaper  be  printed  in  the  county,  in  some  news- 
paper in  general  circulation  therein,  and  by  putting  up  an 
advertisement  on  the  court-house  door,  and  in  five  other 
public  places  in  the  county,  two  of  which  shall  be  in  the 
precinct  where  such  lands  lie.     All  sales  made  without 
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sach  advertisement  shall  be  set  aside^  on  motion^  by  the 
ooort  to  which  the  execution  is  returnable.'^ 

It  is  claimed  by  the  appellee  that  one  notice,  publislied 
at  least  thirty  days  before  the  day  of  sale,  is  a  full  com- 
pliance with  the  statute,  and  Oaig  v.  FoXj  16  Ohio,  563^ 
is  cited  in  support  of  that  position.  In  that  case  the  notice 
was  published  in  the  Cincinnati  Daily  Enquirer  of  April 
16,  and  in  the  weekly  of  the  19th  and  26th  of  April,  and 
the  3d  and  10th  of  May.  The  sale  took  place  May  Id 
of  the  same  year  (1843).  The  DaUy  Enquirer  circulated 
almost  entirely  in  the  city,  and  the  weekly  in  the  county 
adjacent,  and  were  read  by  different  sets  of  subscribers. 
Barchard,  Ch.  J.,  in  delivering  the  opinion  of  the  cuurt^ 
states  that  the  notice  was  insufficient,  because  it  failed  ta 
state  tlie  time  and  place  of  sale.  After  quoting  the  stat- 
ute, he  says  (page  566):  "It  is  urged  that  these  words. 
require  consecutive  insertions  of  the  notice  during  the 
period  of  thirty  days.  This  construction  of  the  statute 
has  been  practiced  upon  very  generally  in  many  j)arts  of 
tlie  state.  *  *  *  i  look,  then,  to  the  statute  in  order 
to  gather  the  meaning  and  intention  of  the  legislature.  Ita 
words  will  be  answered,  '  by  one  publication  inserted  in 
a  newspaper  thirty  days  before  the  day  of  sale,'"  etc.  This- 
view,  he  states,  was  concurred  in  by  another  member  of  the 
court,  which  at  that  time  consisted  of  four  judges.  Thua 
it  will  be  seen  that  the  question  was  not  before  the  court,, 
and  the  allied  decision  but  an  expression  of,  two  of  the 
judges.  The  doctrine,  that  in  adopting  the  statute  of 
another  state  we  adopted  the  construction  placed  upon  it 
by  its  highest  court,  therefore,  need  not  be  considered. 

The  question  here  involved  was  before  the  supreme  court 
of  Kansas  in  Whitaker  v.  Beach,  12  Kas.,  493,  and  it  was 
held  that  the  notice  must  be  first  published  at  least  thiity 
days  before  the  day  of  sale,  and  continued  in  each  succes- 
sive issue  of  the  paper  up  to  the  day  of  sale.  The  con- 
struction given  by  that  court. to  the  word  "for"  as  equiv- 
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^lent  to  "during,"  in  connection  with  the  words,  "At 
least  thirty  .days  before  the  day  of  sale,'^  we  think  is  cor- 
rect, and  we  adopt  that  construction.  The  meaning  of  the 
statute,  therefore,  is  that  the  notice  shall  be  published 
-during  at  least  thirty  days  before  the  day  of  sale.  Not 
necessarily  in  a  daily  paper;  a  weekly,  no  doubt,  will 
answer  the  requirements  of  the  statute,  but  the  publica- 
tion must  be  continued  for  at  least  thirty  days.  The 
object  of  the  notice  is  to  give  publicity  to  the  sale,  and 
thereby  invite  competition  and  secure  the  best  price  pos- 
sible for  the  property.  This  can  only  be  done  by  a  full 
-compliance  with  the  statute,  and  the  court  should  see  to  it 
that  its  terms  and  provisions  have  been  substantially  com- 
plied with.  As  this  was  .not  done  in  this  case  the  judg- 
ment of  the  court  below,  confirming  the  sale,  is  reversed. 

2.  It  is  claimed  by  the  appellant  that  the  statute  (Sec. 
498  of  the  Code)  authorizing  the  confirmation  of  sales  in 
vacation  was  repealed  by  implication  by  Sec.  39  of  the 
"^^Act  to  amend  Chapter  18,  of  the  Revised  Statutes  of 
1866,  entitled  Courts,"  which  took  effect  Marcli  1, 1879, 
«t  least  so  &r  as  relates  to  the  procedure.  Comp.  Stat, 
Chap.  19.  It  is  evident,  however,  that  there  is  no  repug- 
nancy between  the  several  provisions.  A  statute  will  not 
be  repealed  by  implication  unless  the  repugnancy  between 
the  new  provision  and  the  former  statute  is  plain  and 
unavoidable.  Foster's  Casey  6  Coke,  59.  1  Roll.,  91. 
10  Mod.,  118.  In  Stone  v.  Green,  3  Hill,  472,  Cowen,  J., 
«ays:  "A  construction  which  repeals  former  statutes  or 
laws  by  implication  is  not  to  be  favored  in  any  case."  The 
law  in  that  regard  was  very  clearly  stated  by  Chief  Justice 
Gantt,  in  Johnson  v.  Hahn,  4  Neb.,  140.  See  also  White 
<;.  City  of  Lincoln,  6  Id.,  514.  People  v,  Weston,  3  Id., 
823.  State  v.  Maccuaig,  8  Id.,  217.  Ike  parte  Wolf, 
14  Id.,  31.  In  this  case  there  is  no  repugnancy  between 
the  statutes,  and  the  earlier  one  is  not  repealed  by  the 
later.     The  judge,  therefore,  had  authority  to  confirm  the 
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sale  at  chambers.  State  Bank  v.  Green,  8  Neb.,  298. 
There  are  other  assignments  of  error,  to  whicb  it  is  annec^ 
essaiy  to  refer. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

RevEBSED  AKD  BEMAITDED. 

The  other  judges  concur. 


State,  ex  eel,  D.  M.  Wiant  et  al.,  v.  H.  A.  Bab- 
cock,  Atjditob,  and  E.  p.  Boogen,  Secbetaby  of 
State. 

Connty  Bonds :  lihitatiok  on  issue.  Under  the  proTifliona 
of  the  act  of  1873,  as  amended  in  1883,  anthorizing  coontiea 
to  lasne  bonds  *'to  pay  the  outstanding  unpaid  bonds,  war« 
lanta,  and  indebtedness  of  a  connty,"  such  bonds,  "with  those 
preyionsly  issued  and  unpaid,  cannot  exceed  ten  per  cent  of 
the  asseased  valuation  of  the  county. 

Obiginal  application  for  mandamus. 

JSarwood,  Ames  &  Kelly ,  for  relator. 

WUUam  Leese,  Attorney  Oeneral,  for  respondents. 

MaXWELiL,  J. 

This  is  an  application  for  a  mandamus  to  compel  the 
defendants  to  register  certain  bonds  of  Franklin  county. 
It  appears  from  the  petition  that  the  assessed  valuation  of 
Franklin  county  for  the  year  1884  was  the  sum  of  $824,- 
389.34;  that  previous  to  that  year,  said  county  had  issued 
its  bonds  for  internal  improvements  to  the  amount  of  $37,^ 
000.     At  the  election  in  November,  1884,  the  question  of 
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issuing  $49,000  of  funding  bonds  was  submitted  to  the 
electors  of  that  county,  and  carried  by  the  requisite  ma- 
jority. Funding  bonds  to  the  amount  of  f49,000  were 
thereupon  issued  and  presented  to  the  defendants  for  regis- 
tration and  certification.  The  defendants  refused  to  certify 
that  the  bonds  were  "  issued  pursuant  to  law,"  upon  the 
ground  the  bonded  debt  of  the  county  would  thereby  exceed 
ten  per  cent  of  the  assessed  valuation  for  the  year  1884. 
The  question  involved  is  the  authority  of  the  defendants 
to  certify  bonds  issued  in  excess  of  ten  per  cent  of  the  as- 
sessed valuation. 

In  1877  an  act  was  passed  by  the  legislature  "to  pro- 
vide for  the  funding  of  the  warrants  and  outstanding  in- 
debtedness of  counties."  Sec.  1  provides,  "  Xhat  the  county 
commissioners  of  any  county  in  the  state  of  Nebraska  be 
and  are  hereby  authorized  and  empowered  to  issue  coupon 
bonds  of  such  denominations  as  they  may  deem  best^ 
sufficient  to  pay  the  outstanding  and  unpaid  warrants 
and  indebtedness  of  such  county.  Provided^  That  the 
county  commissioners  of  any  such  county  may  limit  the 
provisions  of  this  act  to  any  fund  or  funds  of  said  county. 
Provided  furtlier^  That  on  no  event  shall  bonds  be  issued 
to  a  greater  amount  than  ten  per  cent  of  the  assessed 
vahiation  of  such  county.  And  provided  further^  That 
the  county  commissioners  of  any  such  county  shall  first 
submit  the  question  of  issuing  bonds  to  a  vote  of  the 
qualified  electors  of  such  county."  Laws  1877,  219. 
This  law  was  substantially  re-enacted  in  1879.  Comp. 
Stat.,  Ch  18,  §  132.  In  1883  this  section  was  amended  by 
inserting  the  words  "  unpaid  bonds,"  so  that  as  amended 
it  reads  *  *  "sufficient  to  pay  the  outstanding  and 
unpaid  bonds,  warrants,  and  indebtedness  of  said  county," 
etc.  *  *  *  ^^  Provided  further  y  That  in  no  event  shall 
bonds  be  issued  to  a  greater  amount  than  ten  per  cent  of 
the  assessed  valuatioil  of  said  county." 

The  question  is,  does  this  provision  restrict  the  entire 
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issue  of  bonds  by  the  county  to  ten  per  cent?  We  think 
it  does.  There  is  no  inherent  power  in  a  county  to  issue 
bonds,  but  the  authority  must  be  expressly  conferred  by 
statute.  HoUenbeck  v.  Hahn,  2  Neb.,  397-8.  Stewart  v. 
Otoe  County,  Id.,  183.  Hamlin  v.  Meadville,  6  Id.,  227. 
In  the  case  la6t  cited  it  is  said  (page  233):  "  Whatever  may 
he  the  rule  as  to  municipal  corporations,  counties  have  no 
authority  at  common  law  to  issue  bonds.  *  *  The 
power  to  issue  commercial  paper  must  be  conferred  by 
statute,  and  such  power  must  be  exercised  in  the  manner 
prescribed.*'  This,  in  our  view,  is  a  correct  statement  of 
the  law.  The  power  to  issue  bonds  must  be  expressly 
given  or  result  from  other  powers  conferred.  In  this  case 
the  issue  of  bonds  is  limited  to  ten  per  cent.  We  cannot 
restrict  this  to  funding  bonds  without  injecting  words  into 
the  statute  which  are  not  necessarily  implied.  The  lan- 
guage applies  to  all  bonds  and  we  must  so  construe  it  We 
therefore  hold  that  the  issue  of  funding  bonds,  with  bonds 
previously  issued  and  unpaid,  cannot  exceed  ten  per  cent 
of  the  assessed  valuation  of  the  county.  As  the  bonds 
issued  in  this  case,  with  those  previously  issued,  exceeded 
that  sum,  the  defendants  are  not  in  default  in  refusing  to 
certify  the  same.     The  writ  must  therefore  be  denied. 

Wbtf  denied. 
The  other  judges  concur. 
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Charles  H.  Thumble,  plaintipp  in  eeror,  v.  Mart 
Ophelia  Williams  and  others,  dependants  en 

ERROR. 


!  18  liil  1«    Administration  of  Estate:    bekoyal  of  ADMiKiBTSATOBr 

SBSIGXATION  OF  TBUST.  Where  an  administrator  is  about  t» 
remove  from  the  state  be  may  resign  bis  trust,  and  an  order  of 
the  proper  tribunal  discharging  him  cannot  be  attacked  in  a  col- 
lateral proceeding.     Cobb,  Ch.  J.  dissents. 

I  :  POWEB  OF  ADMINISTBATOB  DE  BONIS  NON.  An  admin- 
istrator de  bonis  non  has  the  same  powers  in  administering  the- 
estate  as  the  first  administrator,  and  will  take  up  the  business 
of  settling  the  estate  at  the  point  where  his  predecessor  ceased 
to  act;  therefore  where  the  first  administrator  had  filed  a  peti- 
tion in  the  proper  court  for  the  sale  of  real  property  of  the  dece- 
dent for  the  payment  of  debts  due  from  the  estate,  a  license  to  sell 
may  be  issued  to  the  administrator  de  bonis  non  upon  the  peti- 
tion previously  filed.  In  such  case  the  administration  is  con- 
tinued by  the  same  official— the  administrator,  although  a  difier- 
eoat  person. 


:     JURISDICTION:     PETITION  TO  SELL  BEAL  ESTATE  NOT 

SUBJECT  TO  ATTACK  IN  COLLATERAL  PBOGEEDING.      A  petition 

for  license  to  sell  real  property  for  the  payment  of  debts  of  an 
estate,  filed  in  the  court  having  exclusive  original  jurisdiction, 
and  which  was  acted  upon  by  that  tribunal  and  tre&ted  as  suffi- 
cient, is  not,  in  the  absence  of  fraud  or  collusion,  subject  to  attack 
in  a  collateral  proceeding.  The  want  of  verification  of  a  petition 
is  not  an  element  of  jurisdiction. 

:    :    The  authority  to  grant  a  license  to  sell  real 

estate  carries  with  it  the  implied  power  to  determine  the  neces- 
sity for  such  sale  and  the  sufficiency  of  the  pleadings  presented 
to  the  court  for  that  purpose. 

:    EVIDENCE.     Where  the  record  of  an  administrator's  sale 


of  real  osteite,  or  any  paper  or  instrument  pertaining  to  the  same 
is  lost,  destroyed,  or  cannot  be  found,  the  statute  authorizes  the 
party  aflected  to  prove  the  contents  as  in  case  of  other  lost  in- 
struments.   Evidence,  Ueldj  To  have  been  improperly  excluded. 

6.  Jurisdiction.  Titles  to  real  property  acquired  under  proceed- 
ings of  courts  having  jurisdiction  cannot  be  attacked  in  collat- 
eral proceedings. 
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Error  to  the  district  court  for  Cass  county.  Tried  be- 
low before  Morris,  J.,  sitting  for  Pound,  J. 

Chapman  &  Polk^  for  plaintiff  in  error,  cited :  Steel  v. 
titreety  89  111.,  61.  State  v.  Carroll,  25  Conn.,  449.  Clark 
V.  Commonwealth y  29  Penn.  St.,  129.  Cooke  v.  Halsey,  16 
Pet.,  71.  Hobson  v.  Swan^  63  111.,  146.  Hobson  v,  Uwing, 
62  111  ,  146.  ii'ilson  v.  South  Park,  70  111.,  46.  Seward 
r.  Duller y  16  Neb.,  68.  Howard  v.  Moore,  2  Mich.,  227. 
Thompson  v.  Tomlk,  2  Pet,  168.  Grignon^a  Lessee  v.  As- 
tor,  2  How.,  819.  Oood  v.  Norley,  28  Iowa,  188.  Holmes 
V.  Seal,  9  Cush.,  223.     Moore  v.  Porter,  51  Wis.,  487. 

Marquetl,  Deweese  &  Hall,  for  defendants  in  error,  cited  : 

I  Williams  Ex.,  §§  330,  463,  479,  484,  and  cases  cited. 
Wade  on  Notice,  48S.  ShipToan  v.  Buttei^fiM,  11  N.  W. 
R.,  283.  Chegory  v,  McPhersony  13  Cal.,  562.  Townsend 
V.  TaJlent,  33  Cal.,  45.  Stiydor  v.  Palmer,  32  Wis.,  406. 
Hartwig  v.  The  People,  22  N.  Y.,  95.  Dunning  v.  Oormn, 

II  Wend.,  661.     Sharp  v.  Johnson,  4  Hill,  99. 

Maxwell,  J. 

This  is  an  action  of  ejectment  brought  by  the  defendants 
in  error  against  the  plaintiff,  in  the  district  court  of  Cass 
county,  to  recover  the  posseasion  of  the  west  half  of  the 
south-west  quarter  of  section  27,  T.  10  N.,  R.  12  E.,  in 
Cass  county. 

The  defendant  below  (plaintiff  in  error),  in  his  answer, 
allies  that  one  William  H.  Taylor  died  in  June,  1865, 
i^eized  of  said  premises;  that  after  the  death  of  said  Taylor, 
^' to- wit,  on  or  about  the  12th  day  of  August,  1865,  one 
Isaac  N.  Sharabaugh  was  duly  and  legally  appointed  and 
qualified  as  administrator  of  the  estate  of  the  said  William 
H.  Taylor,  deceased,  by  the  probate  court  of  Otoe  county, 
territory  of  Nebraska,  and  gave  bond  in  the  sum  of  $2,000, 
10 
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which  was  duly  approved;"  that  "on  the  12th  day  of  Feb- 
ruary, 1866,  the  said  court,  on  the  petition  of  the  said  Isaac 
N.  Shambaugh  duly  and  legally  presented  to  said  court, 
issued  a  license  as  provided  by  law  authorizing  and  empow- 
ering the  said  administrator  to  sell  the  real  estate  of  the  said 
William  H.  Taylor,  situated  in  Otoe  and  Cass  counties,  Ne- 
braska, of  which  the  above  described  lands  were  a  part,  said 
sale  to  be  subject  to  the  approval  of  said  court."  The  land 
in  question  was  thereupon  offered  for  sale,  but  not  sold  for 
want  of  bidders ;  that  on  the  14th  of  May,  1866,  Sham- 
baugh tendered  his  resignation  as  administrator  to  the  pro- 
bate court,  which  was  duly  accepted,  and  a  petition  was 
thereupon  filed  in  said  court  for  the  appointment  of  C.  W. 
Seymour  as  admiuistmtur  of  the  estate  of  said  Taylor,  de- 
ceased, and  due  notice  thereof  given,  and  afterwards  said 
Seymour  was  duly  appointed  and  ga\»e  a  bond  in  the  sura 
of  $5,000  for  the  faithful  performance  of  his  duty;  that 
tliereafter  said  court  issued  a  license  to  said  Seymour  to 
sell  said  real  estate,  and  in  pursuance  thereof  "said  admin- 
istrator, after  duly  and  legally  advertising  and  appraising 
said  lands  as  required  by  law,  sold  the  same  to  Mary  E. 
Taylor;  that  said  sale  was  afterwards  duly  and  legally  rat- 
ified, approved,  and  confirmed  by  said  court  and  the  said 
administrator  ordered  to  execute  and  deliver  in  due  form 
of  law  a  deed  to  Mary  E.  Taylor  for  said  lands." 

It  is  also  alleged  that  the  sale  was  confirmed  by  the  dis- 
trict court  in  1870.  The  conveyance  of  the  land  in  ques- 
tion to  Mary  E.  Taylor,  in  1866,  is  then  alleged,  and  the 
conveyance  by  her  to  one  McMahon  is  then  averred,  to- 
gether with  an  allegation  of  various  conveyances  to  several 
parties  till  they  reach  the  defendant  below.  The  plaintiffs 
below,  in  their  reply,  deny  that  "  Shambaugh  was  ever  dis- 
charged as  administrator  or  that  he  surrendered  the  admin- 
istration of  said  estate,  or  was  in  any  manner  legally  re- 
lieved from  the  duties  of  administration  originally  imposed 
upon  him."     *     *     *     «  Deny  that  there  was  any  sale  of 
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said  real  estate  by  the  said  administrator  as  provided  by 
law,  and  deuy  that  there  was  any  approval  or  confirmation 
of  said  sale  or  pretended  sale  either  by  Isaac  N.  Sham- 
baiigh  or  the  said  C.  W.  Seymour.'^  They  also  deny  that 
^'Seymour  was  ever  duly  or  legally  appointed  as  adminis- 
trator of  said  estate,  and  deny  that  he  ever  procured  an  or- 
der for  the  sale  of  said  real  estate/^ 

On  the  trial  of  the  cause  the  court  excluded  evidence  of 
the  appointment  of  Seymour  as  adraini&trator  and  all  sub- 
sequent proceedings  relating  to  the  sale  of  the  land,  and 
found  the  issues  in  favor  of  the  defendants  in  error.  The 
testimony  of  the  plaintiffs  below  was  taken  by  deposition 
and  read  in  their  behalf  on  the  trial,  from  which  it  appears 
that  the  plaintiffs  are  the  children  of  William  H.  Taylor, 
deceased;  that  Mary  O.  Williams  was  born  in  1850;  that 
Rufus  A.  Taylor  was  born  in  1854,  and  Lillie  B.  Wheeler 
in  1859 ;  tliat  their  father,  William  H.  Taylor,  came  to 
Nebraska  City  to  reside  about  the  year  1857  or  1858,  and 
continued  to  reside  there  until  the  spring  of  1865,  when, 
being  in  very  poor  health,  he  attempted  to  remove  to  Har- 
rodsburg,  Kentucky,  but  died  at  Louisville,  on  his  way 
thither;  that  Mary  E.  Taylor  was  the  widow  of  William 
H.  Taylor,  and  the  mother  of  the  plaintiffs. 

The  defendant  below  also  offered  in  evidence  the  petition 
for  the  appointment  of  Shambaugh,  the  notice  of  the  appli- 
cation, the  order  of  appointment,  the  bond,  letters  of  admin- 
istration, order  fixing  the  time  for  creditors  of  the  estate  to 
file  their  claims,  inventory  of  real  and  personal  property, 
petition  to  sell  real  estate,  the  order  to  sell  the  same,  and 
the  return  of  Shambaugh  of  not  sold  for  want  of  bidders. 
Siiambaugh  thereupon  resigned,  and  Seymour,  upon  peti- 
tion, after  due  notice,  was  appointed  in  his  stead.  The 
reason  for  Mr.  Shambaugh's  resignation  is  stated  in  Mrs. 
Taylor's  testimony.  She  testifies  that,  "when  my  husband 
left  Nebraska,  he  left  his  business  in  the  hands  of  Mr.  I. 
N.  Sharab.uigh  as  his  attorney,  and  some  time  after  my 
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husband's  death  Mr.  Shainbaugh  wrote  to  rae  that  he  was^ 
going  to  move  to  Missouri,  and  that  Mr.  Seymour  would 
make  application  for  appointment  as  administrator  of  my 
husband's  estate." 

The  first  question  presented  is  the  authority  of  the  pro- 
bate court  to  accept  the  resignation  of  Shambaugh  and 
appoint  Seymour. 

Section  187  of  the  law  in  relation  to  decedents  (Comp. 
Stat,  Ch.  28)  provides  that,  "if  any  administrator  shall  re- 
side out  of  this  state,  or  shall  neglect,  after  due  notice  by 
the  judge  of  probate,  to  render  his  account  and  to  settle 
the  estate  according  to  law,  or  to  perform  any  decree  of 
such  court,  or  shall  abscond  or  become  insane,  or  other- 
wise unsuitable  to  discharge  the  trust,  the  probate  court 
may,  by  an  order  therefor,  remove  such  administrator." 

Section  189  provides  that,  "when  an  administrator  shall 
be  removed,  or  his  authority  shall  be  extinguisJied,  the  re- 
maining administrator  may  execute  the  trust;  if  there  be 
no  other  the  court  of  probate  may  commit  administration 
of  the  estate  not  already  administered  to  some  suitable 
person,  as  in  case  of  the  death  of  a  sole  administrator." 

These  sections  certainly  confer  authority  on  the  probate 
court  to  accept  the  resignation  of  an  administrator.  Here 
the  administrator  was  about  to  become  a  non-resident  of 
the  state,  consequently  the  process  and  judgment  of  the 
court  would  be  ineffectual  to  reach  him  and  compel  an  ac- 
counting. In  other  words,  the  administrator  who  was 
about  to  go  beyond  the  jurisdiction  of  the  court  surren- 
dered his  trust  to  the  court  with  a  statement  of  his  adminis- 
tration to  that  date.  The  court,  thereupon  accepted  his 
resignation,  in  effect  removed  him  for  what  appeared  to  be 
sufiicient  cause,  and  afterwards  appointed  another  adminis- 
trator; this  it  had  authority  to  do.  Marsh  v.  People,  15 
111.,  284.     1  Am.  Probate  R.,  27. 

It  is  clear  from  the  evidence  introduced  and  offered  that 
the  probate  court  of  Otoe  county  had  acquired  jurisdiction 
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in  the  premises;  that  debts  against  the  estate  of  W.  H. 
Taylor  to  the  extent  of  several  hundred  dollars  had  been 
proved,  and  that  it  was  necessary  to  sell  real  property  be- 
longing to  said  estate  to  pay  the  same.  That  tribunal 
therefore  had  the  authority  to  remove  an  administrator 
whenever  sufficient  cause  for  removal  was  presented  to  it, 
and  its  action  in  that  regard,  even  if  it  erred,  cannot  be 
questioned  in  a  collateral  proceeding.  The  action  of  the 
probate  court  in  appointing  or  removing  an  administrator 
Ls  subject  to  review,  but  until  set  aside  is  voidable  only, 
and  in  a  collateral  proceeding  must  be  treated  as  valid. 
The  first  objection,  therefore,  is  untenable. 

2.  That  no  petition  was  ever  presented  by  Seymour  for 
license  to  sell  real  estate.  The  testimony  shows  that  a  pe- 
tition had  been  filed  by  Shambaugh  for  the  sale  of  the 
real  estate  in  question,  and  a  license  had  been  issued  thereon, 
under  which  the  land  in  question  had  been  offered  for  sale, 
but  not  sold  for  want  of  bidders. 

Section  190  of  the  decedent's  act  provides  that,  "an  ad- 
ministrator appointed  in  the  place  of  any  former  executor  or 
administrator,  for  the  purpose  of  administering  the  estate 
not  already  administered,  shall  have  the -same  powers  and 
shall  proceed  in  settling  the  estate  in  the  same  manner  as 
the  former  executor  or  administrator  should  have  had  or 
done,  and  may  prosecute  or  defend  any  action  commenced 
by  or  against  the  former  executor  or  administrator,  and 
may  have  execution  on  any  judgment  recovered  in  the 
name  of  such  former  executor  or  administrator." 

This  section  makes  the  two  administrators  the  same  as 
one,  and  the  second  may  complete  any  business  commenced 
by  the  first.  By  the  second  appointment  a  new  trustee  is 
appointed,  who  took  up  the  trust  at  precisely  the  same  point 
the  powers  of  the  former  trustee  ceased.  In  other  words, 
the  new  administrator  was  clothed  by  the  statute  with  the 
same  powers  as  the  former,  and  began  the  business  at  the 
point  where  the  former  ceased  to  act.    Administration  was 


160      SUPREME  COURT  OF  NEBRASKA. 

Tramble  v.  Williams. 

continued  by  the  same  official — the  administrator^  but  hy 
a  diiferent  person. 

The  former  license  to  sell  had  been  of  no  avail  by  rea- 
son of  the  want  of  bidders.  The  necessity  for  a  sale,  how- 
ever, still  existed  to  pay  debts  due  from  the  estate ;  and  thia 
fact  was  made  to  appear  to  the  probate  court  of  Otoe 
county  by  the  petition  for  the  sale  of  such  real  estate  then 
on  its  files,  and  the  report  of  Mr.  Shambaugh  of  his  in- 
ability to  make  the  sale.  There  was  no  necessity,  there- 
fore, for  a  second  petition,  and  that  filed  by  Mr.  Sham- 
baugh was  sufficient  to  authorize  the  probate  court  to 
issue  license  to  sell  to  Mr.  Seymour.  The  second  objec- 
tion, therefore,  is  unfounded. 

3.  It  IS  claimed  that  the  petition  for  license  "  is  defec- 
tive, and  not  in  accordance  with  the  statute,  giving  the 
court  no  jurisdiction  to  grant  license  to  sell,  and  is  therefore 
void."  The  first  defect  alleged  is,  that  the  petition  is  "  not 
sworn  to."  In  answer  to  this  objection  it  is  sufficient  to 
say  that  the  defect,  if  such  it  is,  does  not  affect  the  juris- 
diction of  the  court;  and  cannot  be  attacked  in  a  collateral 
proceeding.    Johnson  v.  Jones,  2  Neb.,  126. 

In  the  case  cited  it  is  said  (page  188):  '^  The  affidavit  to- 
the  petition  was  not  an  element  of  jurisdiction  without 
which  the  court  could  not  act.  It  was  at  most  merely  a 
formal  part  of  the  petition,  a  preliminary  form  in  com- 
mencing suit;  and  its  omission  amounts  to  one  of  those  ir- 
regularities which  cannot  be  collaterally  called  in  question^ 
even  if  the  proceedings  had  taken  place  before  an  inferior 
tribunal.  See  Wright  v.  Marsh,  Lee  &  Delevan,  2  Greene 
(la.),  108.  Oropsey  v,  Wiggenhom^  3  Neb.,  116.  Wilson 
V.  Macklin,  7  Id.,  52.  Hull  v.  MiUer,  4  Id.,  503.  Dor- 
rington  v.  Meyer^  8  Id.,  214. 

Upon  the  filing  of  the  petition  for  the  sale  of  the  real 
estate  in  question  by  Shambaugh,  the  probate  court  made 
an  order  fixing  the  12th  day  of  February,  1866,  as  the 
time  for  a  hearing  on  the  petition,  and  ordered  a  notice  of 
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the  time  to  be  published  six  consecutive  weeks  in  the  Ne- 
braska City  News,  On  February  12th,  1866,  the  court, 
after  finding  that  the  notice  had  been  duly  published,  adds, 
•*  and  there  appearing  no  objection  to  the  granting  of  said 
license,  and  the  necessity  for  the  same  having  been  made 
to  appear  to  the  satisfaction  of  the  court,  and  the  court 
being  fully  advised,  doth  order  that  license  be  and  is  hereby 
granted  to  Isaac  !N.  Shambaugh,  administrator  of  the 
estate  of  W.  H.  Taylor,  deceased,  which  said  real  estate  is 
described  as  follows : 

"E.  8.  Reed, 

'' Prohaie  Judge:' 

Then  follows  the  license  giving  a  description  of  the  real 
estate  to  be  sold.  The  petition,  in  our  view,  states  sufficient 
to  authorize  the  court  to  issue  the  license ;  but  even  if  it 
did  not,  and  the  court  would  so  hold  in  a  direct  proceed- 
ing to  set  it  aside,  yet,  where  it  has  been  acted  upon  as  suf- 
ficient by  the  court  having  exclusive  original  jurisdiction 
of  the  subject  matter,  it  will  be  sustained  in  this  court 
when  collaterally  attacked  where  there  was  no  collusion 
and  fraud.  The  authority  to  grant  a  license  to  sell  real 
estate  carries  with  it  the  implied  power  to  determine  the 
necessity  for  such  sale,  and  the  sufficiency  of  the  pleadings 
presented  to  the  court  for  that  purpose,  and  where  it  has 
jurisdiction  its  orders  and  judgments  are  valid  until  set 
aside.     There  is  nothing,  therefore,  in  this  objection. 

4.  The  attorney  for  the  defendant  below  offered  to 
prove  by  Seymour  that,  as  administrator  of  Taylor's  estate, 
and  under  the  license  offered  in  evidence,  he  advertised 
and  sold  the  land  in  controversy  in  the  manner  provided 
by  law ;  that  he  reported  the  sale  to  the  probate  court  of 
Otoe  county,  and  that  said  court,  about  the  month  of  Octo- 
ber, 1866,  confirmed  said  sale,  and  the  administrator  was 
ordered  to  make  a  deed  for  said  premises  to  the  purchaser. 
This  testimony  was  excluded,  and  the  rejection  of  the  same 
is  now  assigned  for  error. 
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Id  view  of  the  loose  condition  in  which  the  probate 
court  records  were  kept  in  some  of  the  counties  of  the 
state,  the  legislature  of  1873  passed  an  act  which  provides, 
*'  That  in  all  cases  where  lands  have  been  sold  by  order  of 
the  probate  court  in  any  county  in  the  territory  or  state  of 
Nebraska,  on  application  of  the  guardian  of  any  minor 
child,  or  children,  or  executor,  or  administrator,  and  it 
shall  appear  in  any  action  in  any  court  held  within  this 
state  relating  to  the  title  to  such  land,  that  the  record  or 
any  part  of  the  record  of  such  sale  is  imperfect  or  deficient, 
or  that  such  record  or  any  part  thereof,  or  any  paper  or 
pajiers,  notice,  aflSdavit,  document,  instrument,  or  any  pro- 
ceeding whatsoever,  from  the  filing  of  the  petition  for  li- 
cense to  sell  until  the  execution  of  the  deed  to  the  pur- 
chaser, has  been  lost  or  destroyed  by  fire  or  otherwise,  or 
cannot  be  found,  the  contents  of  such  record,  paper,  notice, 
affidavit,  document,  instrument,  or  other  proceeding  may 
be  proved  in  the  same  manner  as  in  case  of  other  lost  in- 
struments or  papers,  by  secondary  evidence,  and  when  so 
proved  they  shall  have  the  same  effect  as  if  proven  by  the 
production  of  the  original  record,  paper,  notice,  aflSdavit, 
document,  instrument,  or  other  proceeding,  or  by  a  duly 
certified  copy  thereof."     Comp.  Stat.,  Ch.  20.,  §  39. 

This  statute  applies  in  all  cases  where  the  records  in  the 
probate  courts  or  any  part  thereof  are  lost  or  destroyed. 
As  it  was  made  to  appear  that  there  was  no  record  of  the 
confirmation  of  the  sale  in  the  probate  court,  etc.,  the  stat- 
ute authorizes  proof  of  such  facts  by  secondary  evidence. 
The  court,  therefore,  erred  in  excluding  the  evidence  of- 
fered. The  court  also  erred  in  excluding  .the  deeds  from 
Seymour  to  Mary  E.  Taylor  for  the  land  in  question.  One 
of  these  t\ras  made  soon  after  the  sale  in  1866,  and  the 
other  after  a  confirmation  of  the  sale  by  the  district  court 
of  Otoe  county,  August  25th,  1873.  The  first  of  these 
deeds,  in  connection  with  the  proof  of  confirmation  of  sale 
offered,  was  admissible  in  evidence ;  while  the  second  con- 
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tains  within  itself  sufficient  recitals  to  entitle  a  party  claim- 
ing under  it  to  its  protection. 

5.  The  land  in  question  was  sold  soon  after  the  dose 
of  the  war,  when  there  was  but  little  immigration  to  this 
then  territory,  and  consequently  the  value  of  real  estate 
was  depressed.  The  land  seems  to  have  sold  for  its  full 
value  at  that  time,  and  the  fact  that  it  had  been  once  of- 
fered and  remained  unsold  for  want  of  bidders  shows 
that  competition  for  it  was  not  active.  A  creditor  of  the 
<«tate,  however,  was  entitled  to  be  paid,  and  to  have  the 
property  sold  for  that  purpose.  Carrying  out  this  pur- 
pose the  court  granted  a  license  for  the  sale  of  the  land, 
and  the  sale  was  made  to  the  mother  of  the  plaintiffs.  The 
consideration,  so  far  as  appears,  was  applied  to  the  pay- 
ment of  the  debts  of  the  estate,  while  the  plaintiffs'  mother 
was  enabled  a  few  years  afterwards  to  sell  the  land  at  a 
considerable  advance.  This  money,  no  doubt,  in  whole 
of  in  |>ait  was  used  in  the  nurture  and  education  of  the 
plaintiffs.  But,  however  this  may  be,  the  original  pur- 
chase price  was  used  in  paying  their  father's  debts,  and 
the  purchaser  should  be  protected.  If  this  was  not  so  it 
would  be  impossible  for  an  executor  or  administrator  to 
sell  real  property  belonging  to  the  estate  of  the  decedent 
for  the  payment  of  debts  due  from  the  estate  for  any  sum 
near  its  true  value.  No  one  but  a  speculator  in  disputed 
titles  would  care  to  invest  in  property  the  title  of  which 
might  be  overturned  many  years  afterwards,  and  the  effect 
would  be  to  prevent  competition,  depress  the  value  of  the 
property,  and  in  many  cases  deprive  creditors  of  their  just 
dues.  But  such  is  not  the  law.  Titles  acquired  under 
the  proceedings  of  courts  having  jurisdiction  must  be 
deemed  inviolable  in  collateral  proceedings.  And  there 
are  no  judicial  sales  around  which  greater  sanctity  should 
be  placed  than  those  made  of  the  estates  of  deceased  per- 
sons by  order  of  a  court  upon  which  the  statute  has  con- 
ferred exclusive  jurisdiction  of  the  subject.     Seward  v.  Di- 
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(tier,  16  Neb.,  58.  Gregnon^s  Lessee  v,  Astor,  2  Howard^ 
339.  Thompson  v.  TolmiCy  2  Peters,  162.  BaMou  v. 
Hvdaon,  13  Gratt.,  672.  Mohr  v.  Pokier,  8  N.  W.  R,  536. 
Hall  V.  Lowy  102  IT.  S.,  461.  The  judgment  of  the  dis- 
trict court  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Eeversed  and  bemanded. 

The  other  judges  concur,  Cobb,  Ch.  J.,  dissenting  from 
the  first  point  stated  in  the  syllabus. 
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John  MoLain,  plaintiff  in  ebbob,  v.  The  Statk 
OF  Nebbaska,  defendant  in  ebbob. 

1.  InBtructions  Upheld.     The  Instrnction  of  the  oonrt  to  the 
-    jury  examined,  and  Ilddj  Free  of  objection  in  point  of  law,  and 

as  &yoTable  to  the  accused  as  the  evidence  would  justify. 

2.  Confession.     When  no  confession  or  admission  of  guilt  haa 

been  made  by  a  party  on  trial  for  a  criminal  offense,  it  is  imma~ 
terial  what  inducements  may  have  been  held  ont  to  him  for  th& 
purpose  of  obtaining  a  confession  or  admission  of  guilt. 

8.  Argument  of  Attorney.  Where  the  language  used  by  the- 
district  attorney  or  assistant  counsel,  in  opening  a  case  or  sum- 
ming up  to  a  jury,  is  deemed  prejudicial  to  the  accused,  **  th& 
attention  of  the  oonrt  should  be  called  to  it,  by  proper  objection^ 
and  a  ruling  had  thereon.  If  the  objection  is  overruled  and 
an  exception  taken,  the  question  may  be  reviewed  in  the  su- 
preme court  upon  the  language,  objection,  ruling,  and  excep- 
tion being  made  a  part  of  the  record  by  a  proper  bill  of  excep- 
tions, but  not  otherwise."     Bradskaw  v.  State,  17  Neb.,  147. 

4.   .   Held,  Not  error  on  the  part  of  the  court  to  allow  counsel  for 

the  state,  in  summing  up  to  the  jury,  to  comment  upon  the  pre- 
sumption of  guilt  arising  irom  the  possession,  by  the  accused,  of 
recently  stolen  goods,  without  explanation  of  such  possession, 
even  where  counsel  fail  to  state  the  law  with  technical  accuracy. 

5.  Evidence  Sufficient.  The  evidence  in  the  case,  Held,  Sufficient 

to  sustain  the  verdict. 
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Erbob  to  the  district  court  for  Otoe  county.  Tried  be- 
low before  Pound,  J. 

/.  i.  Mitchell  and  John  C,  Watson^  for  plaintiff  in  error^ 
on  instruction  No.  6,  cited:  Mullins  v.  People j  110  111.^ 
42.  Malteae  v.  State,  59  Ohio  State,  215.  On  instruc-^ 
tion.  No.  9,  cited :  Watson  v.  Commonwealth,  95  Penn, 
State,  413.  StaU  v.  Sidney,  74  Mo.,  890.  People  v. 
Hurley,  60  Cal.,  74.  On  instruction  No.  10,  cited: 
Stale  V.  Harden,  46  Iowa,  623.  StaU  v.  Jaynea,  78  N.  C.^ 
504.  Howard  v.  State,  50  Ind.,  190.  On  confession  of 
prisoner,  cited :  People  v.  Wentz,  37  N.  Y.,  308.  Boyd 
V.  suae,  2  Humph.,  89.  Wharton  Or.  Ev.,  651.  Argu 
ment  of  attorney.  State  v.  WUliama,  18  N.  W.  R.,  682. 
Grim.  Code,  §  478.,  Featner  v.  O.  &  S.  W.  i2.  R.,  U 
Neb.,  280. 

William  Leese,  Attorney  GeneraJy  for  the  state,  cited : 
Jaynea  v.  Qmimonwealth,  2  Met.,  82.  Straight  v.  State,  48 
Tex.,  486.  1  Whart.  Grim.  Law,  §  605.  State  v.  Morti- 
mer, 20  Kan.,  97.  Stale  v.  Johnson,  21  N.  W.  E.,  843. 
Fitzgerald  v,  Fitzgerald,  16  Neb.,  416.  Donovan  v.  Yardy 
Id.,  88. 

COBB^  Ch.  J. 

The  plaintiff  in  error  was  indicted,  tried,  and  convicted^ 
in  the  district  court  of  Otoe  county,  of  the  crime  of  grand 
larceny,  in  the  stealing  of  a  quantity  of  gold  and  silver 
watches,  watch  cases,  and  jewelry,  the  property  of  Alex- 
ander Calmelet.  The  cause  having  been  brought  to  this 
court  on  error,  the  questions  presented  arise  upon  the  suffi- 
ciency of  the  evidence,  the  admission  of  the  testimony  of 
the  witness  Dennis  Kay,  misconduct  of  the  prosecuting 
attorneys,  the  refusal  to  charge,  and  the  charge  as  given 
by  the  court.  These  questions  will  be  discussed  in  the 
order  in  which  they  are  presented  in  the  brief  of  counseK 
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It  appears  from  the  bill  of  exceptions  that  the  store  of 
Mr.  Calmelet  is  situated  on  Main,  between  Fifth  and  Sixth 
streets,  Nebraska  City,  on  the  south  side  of  the  street. 
The  store  had  two  doors,  one  front  and  one  in  the  rear. 
On  the  afternoon  of  Saturday,  the  6th  day  of  April,  1884, 
«t  five  minutes  to  six  o'clock,  Mr.  Calmelet  locked  up  his 
«tore  and  went  to  supper,  at  the  Morton  House,  a  few 
blocks  distant.  He  was  absent  from  the  store  thirty-five 
ftninutes.  When  he  returned  he  found  that  an  entrance 
had  been  effected  by  removing  a  glass  from  the  back  win- 
tiow,  reaching  in,  and  turning  the  key  which  had  been  left 
in  the  back  door,  and  drawing  the  bolt,  and  the  watches, 
Watch  cases,  and  jewelry  above  mentioned  taken. 

The  matter  was  placed  in  the  hands  of  the  sheriff  of  the 
•county,  who,  the  next  day,  had  printed  a  circular  contain- 
ing a  description  of  the  property  stolen,  and  an  offer  of  a 
Inward  for  its  return  and  the  apprehension  of  the  thief. 
Copies  of  this  circular  were  mailed  to  sherifS  and  police 
x>fficers  throughout  the  country,  including  the  chief  of 
police  of  Chicago.  On  the  morning  of  the  14th  day  of  the 
'Same  month  the  defendant  was  arrested  in  the  shop  of  a 
pawnbroker,  in  the  city  of  Chicago,  by  Dennis  Kay,  a 
police  officer.  At  the  time  of  his  arrest  he  had  in  his  pos- 
session and  on  his  person  a  part  of  the  watches,  watch 
'Cases,  and  jewelry,  stolen  as  aforesaid,  about  half  in  value 
t)f  the  same.  It  further  appears  from  the  bill  of  excep- 
tions that  at  the  time  of  the  breaking  into  the  gaid  store 
^nd  larceny  of  said  goods,  the  defendant  was  in  Nebraska 
Oity,  and  had  been  there  for  about  two  weeks.  That  dur- 
ing said  time  he  took  his  meals  at  the  restaurant  of  William 
Ince,  and  roomed  in  the  Barnum  House.  That  he  was 
without  any  known  occupation,  but  claimed  to  be  about  to 
•open  a  shooting  gallery.  There  was  also  evidence  tending 
io  prove  that  he  was  without  money. 

He  continued  to  take  his  meals  at  Ince's  restaurant  until 
Friday,  April  10,  when  he  disappeared,  and  was  not  seen 
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there  again,  nor  elsewhere  in  Nebraska  City,  until  he  was. 
brought  back  after  his  arrest  in  Chicago. 

The  only  evidence  offered  on  the  part  of  the  defense- 
(except  of  one  witness)  was  that  which  tended  to  prove  aa 
alibiy  and  it  can  not  be  denied  that  such  evidence  was  very 
strong.  Captain  Murfin,  Mrs.  Wm.  Ince,  Nettie  Knight,, 
and  Bichard  Filbou  all  testified  to  facts  in  relation  to  the- 
presence  of  defendant  in  the  dining  room  of  Ince^s  restau- 
rant between  the  hours  of  five  and  seven  o'clock  on  the^ 
evening  of  the  larceny,  which,  if  true,  and  no  doubt  is  cast 
upon  the  honesty  or  candor  of  either  of  the  witnesses,  and 
the  clock  in  the  dining  room  indicated  .the  correct  time^ 
was  sufficient  to  establish  the  impossibility  of  the  defend-* 
ant's  being  at  the  scene  of  the  larceny  at  any  time  between 
five  minutes  before  and  thirty  minutes  after  six,  the  whole- 
period  of  Mr.  Calmelet's  absence  from  the  store,  according 
to  his  testimony.  But  W.  W.  Brown,  a  witness  on  the 
part  of  the  state,  testified  that  he  was  on  Main  street^ 
diagonally  opposite  to  and  across  the  street  from  Calme- 
let's  store,  on  the  evening  in  question,  twenty  minutes  or  a 
half  an  hour  before  he  went  to  his  supper  at  the  Morton 
House.  Saw  Calmelet  come  out  of  the  store,  and  pass  up 
the  street,  and  that  shortly  afterwards,  and  when  witnesa 
had  time  to  walk  about  three-fourths  of  a  block,  he  met 
defendant  and  passed  him  on  the  sidewalk,  diagonally  and 
on  the  opposite  side  of  the  street  from  Calmelet's  store. 
That  defendant  was  alooe,  and  looking  in  the  direction  of 
Calmelet's  store.  Witness  testified  that  within  twenty-five 
minutes  or  half  an  hour  from  the  time  of  his  meeting  de- 
fendant on  the  sidewalk,  as  above  stated,  he  heard,  at 
Reed's  drug  store,  of  the  robbery  of  Calmelet's  jewelry 
store.  Witness  testified  that  the  time  when  he  saw  Mr. 
Calmelet  come  out  of  the  jewelry  store  and  pass  up  street 
was  not  earlier  than  five  minutes  before,  nor  later  than  five 
minutes  after  six  o'clock,  and  though  he  was  subjected  ta 
a  searching  cross-examination,  none  of  his  statements  were 
in  the  least  shaken. 
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I  have  stated  the  substance  of  the  testimoDj  for  and 
against  the  alibi  for  the  purpose  of  introducing  the  instruc- 
tions prayed  by  the  defendant  and  refused  by  the  court, 
which  refusal  is  urged  afi  error.  The  instructions  prayed 
were  as  follows : 

^'No.  6.  The  jury  are  instructed  that  the  burden  lies 
on  the  state  to  prove  the  falsity  of  the  defendant's  alibi 
beyond  a  reasonable  doubt." 

"  No.  9.  The  jury  are  instructed  that  the  presumption 
arising  from  the  possession  of  stolen  property  is  completely 
removed  by  the  proof  of  an  alibi  for  defendant" 

"  No.  10.  Th«  court  instructs  the  jury  that  while  pos- 
session of  stolen  property  recently  after  the  theft,  if  unex- 
plained, is  a  circumstance  tending  to  show  the  guilt  of  the 
possession,  still,  in  this  case,  if  the  jury  believe  from  the 
evidence  that  the  defendant  at  the  time  of  the  commission 
of  the  larceny  wa?  at  the  restaurant  of  William  Ince,  and 
not  at  the  place  of  said  larceny,  this  is  a  satisfactory  ac- 
count of  his  possession  of  the  property,  and  removes  every 
presumption  of  guilt  growing  out  of  such  possession." 

The  following  instructions  bearing  on  the  point  of  de- 
fendant's evidence  tending  to  prove  an  alibi  were  given : 

**4.  It  is  a  rule  of  evidence  in  trials  for  the  larceny  of 
goods  that  the  finding  of  the  stolen  goods  in  the  exclusive 
possession  of  the  accused  very  recently  after  the  larceny 
was  committed,  is  presumptive  evidence  that  he  stole  them, 
and  in  this  case  if  the  goods  mentioned  in  the  indictment 
were  stolen,  and  shortly  after  the  larceny  they  or  a  portion 
of  them  were  found  in  the  exclusive  possession  of  the 
accused,  the  presunijition  arising  from  such  possession  is 
that  the  defendant  stole  them.  But  the  defendant  having 
introduced  evidence  to  show  that  he  at  the  time  of  the  lar- 
ceny was  at  another  place  and  could  not  have  perpetrated 
the  crime,  the  burden  still  rests  upon  the  prosecution  to 
prove  the  defendant  did  commit  said  larceny  and  is  guilty 
beyond  a  reasonable  doubt." 
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No.  1  of  instructions  given  as  prayed  by  defendant: 
*' Where  a  person  on  trial  for  a  crime  shows  that  he  was  in 
another  place  at  the  time  wheu  the  act  was  committed^  he 
is  said  to  prove  an  alibi.'^ 

*^  No.  2.  One  of  the  defenses  interposed  by  the  defendant 
in  this  case  is  what  is  known  as  an  alibi,  that  is,  tlie  de- 
fundaut  was  at  another  place  at  the  time  of  the  commis- 
sion of  the  crime,  and  the  court  instructs  the  jury  that  such 
defense  is  as  proper  and  as  legitimate  if  proved  as  any 
other,  and  all  evidence  bearing  upon  that  point  should  be 
carefully  considered  by  the  jury,  and  if,  in  view  of  all  the 
evidence,  the  jury  have  any  reasonable  doubt  as  to  whether 
the  defendant  was  in  some  other  place  when  the  crime  was 
committed  they  should  give  the  defendant  the  benefit  of 
the  doubt  and  find  him  not  guilty.^' 

"3.  As  r^ards  the  defense  of  an  alibi  the  jury  are  in- 
structed that  the  defendant  is  not  required  to  prOve  that 
defense  beyond  a  reasonable  doubt  to  entitle  him  to  an  ac- 
quittal. It  is  sufficient  if  the  evidence  upon  that  point 
raises  a  reasonable  doubt  of  his  presence  at  the  time  and 
place  of  the  commission  of  the  crime  charged." 

"4.  The  court  further  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  at  the  time  of  the  alleged 
larceny  and  at  the  hour  that  the  crime  was  committed  the 
defendant,  McLain,  was  at  the  restaurant  of  William 
luce,  as  testified  to  by  some  of  defendant's  witne&ses,  and 
was  not  present  at  the  scene  of  such  larceny  at  the  time  of 
its  commission,  then  you  must  acquit  the  defendant." 

"5.  The  jury  are  instructed  that  if  you  entertain  any  rea- 
sonable doubt  as  to  whether  or  not  the  defendant,  McLain, 
was  at  Inoe's  restaurant  or  at  the  scene  of  the  larceny,  Cal- 
melet's  store,  at  the  time  the  larceny  was  committed,  then 
it  is  your  sworn  duty  under  the  law  to  give  the  benefit  of 
the  doubt  id  the  defendant  and  acquit  him." 

"7.  The  jury  are  instructed  that  if  you  should  entertain 
a  reasonable  doubt  as  to  the  defendant's  guilt  he  should  be 


160      SUPREME  COURT  OF  NEBRASKA. 

McLaln  v.  State. 

acquitted,  although  the  jury  might  not  be  able  to  find  that 
the  alibi  was  fully  proved. 

"  8.  The  jury  are  instructed  that  the  fact  that  the  defend- 
ant may  not  be  able  to  show  how  or  where  he  acquired 
possession  of  the  property  allied  to  have  been  stolen  is 
by  no  means  conclusive  of  his  guilt,  but  merely  raises  a 
presumption  of  guilt,  which  he  may  rebut  by  proof  that  at 
the  time  of  the  commission  of  the  offense  he  was  some  dis- 
tance from  the  place  of  taking." 

These  instructions  presented  to  the  consideration  of  the 
jury  the  defendant's  evidence  of  his  alibi  in  a  light  aa 
favorable  to  him  as  the  law  would  justify  the  court  in  do- 
ing, and  indeed  I  think  the  court  went  rather  too  far  in 
that  direction.  The  most  that  could  be  required  was,  that 
the  jury  be  told  that  the  burden  of  proof  did  not  shift  to 
defendant  upon  the  question  of  alibi,  and  that  if  upon  all 
the  evidence,  including  that  for  and  against  the  alibi,  there 
was  a  reasonable  doubt  of  his  guilt,  they  must  acquit  him. 
This  they  were  told  in  effect  so  often  as  to  almost  infringe 
upon  the  rule  which  forbids  a  court  in  instructing  a  jury 
to  give  undue  prominence  to  particular  facts  or  a  particu- 
lar branch  of  the  case.  See  Campbell  v.  The  People,  109 
111.  R.,  565. 

Plaintiff  in  error,  in  the  brief  of  counsel,  also  makes  a 
point  upon  the  giving  of  No.  5  of  instructions  given  on 
behalf  of  the  state,  which  is  as  follows: 

''No.  6.  If  the  evidence  satisfies  you  that  said  goods 
were  stolen,  then,  in  paiasing  upon  the  question  of  the  de- 
fendant's guilt  or  innocence,  you  should  consider  the  evi- 
<lence  as  to  the  goods  having  been  found  in  the  possession 
cf  the  defendant  as  well  as  the  evidence  as  to  defendant's 
opportunity  or  want  of  opportunity  to  commit  the  larceny, 
his  conduct  at  or  about  the  time  of  the  larceny  and  prior 
and  subsequent  thereto,  and  what,  if  anything,  he  may  have 
said  respecting  the  larceny,  as  well  as  all  the  attending^ 
circumstances  as  shown  by  the  evidence  admitted  in  the 
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ease.''  Counsel  do  not  point  out  in  what  respect  the  giv- 
ing of  this  instruction  was  prejudicial  to  the  plaintiff'  in 
error,  nor  do  I  perceive  in  what  light  it  can  be  held  to  be 
error,  much  less  prejudicial  error. 

A  considerable  part  of  the  brief  of  counsel  is  devoted  to 
a  discussion  of  the  question  of  the  adraissibility  of  confes- 
sions made  by  the  accused  while  under  arrest,  and  induced 
by  those  having  hini  in  arrest  by  threats  of  punishment  or 
promises  of  favor.  While  I  am  inclined  to  agree  with 
counsel  in  the  main  in  what  they  say  as  to  the  law  on  that 
subject,  I  am  unable  to  see  its  applicability  to  the  case  at 
bar.  Certainly  no  witness  has  testified  to  any  confession  made 
by  the  accused.  The  giving  of  information  by  him  by 
means  of  which  one  of  the  stolen  articles  was  found  cannot 
be  r^arded  as  a  confession  of  guilt,  and  it  is  very  clear 
from  the  whole  case  that  it  was  not  so  intended.  Neither 
does  it  appear  that  the  police  officers  sought  to  elicit  a  con- 
fession of  guilt  from  him  that  would  secure  his  conviction. 
They  did  seek  to  induce  him  to  divulge  facts  which  might 
lead  to  their  securing  the  balance  of  the  stolen  property, 
and  probably  of  his  associates  in  the  crime,  yet  with  but 
little  success.  The  watch  and  chain  which  he  had  pawned 
in  Chicago  he  knew  they  would  find  anyhow,  so  he  gave 
the  name  of.  theishop  where  it  might  be  found;  but  as  to 
what  had  become  of  the  balance  of  the  plunder,  or  who  had 
assisted  him  in  the  commission  of  the  robbery  and  shared 
its  fruits  with  him,  or,  indeed,  that  he  had  aiiy  part  in  its 
commission  or  received  the  goods  from  some  other  party 
knowing  that  they  had  been  stolen,  or  otherwise,  he  made 
no  sign. 

It  appears  from  the  bill  of  exceptions  that  in  opening 
the  case  to  the  jury,  on  the  part  of  the  state,  Mr.  Strode, 
district  attorney,  as  a  part  of  his  remarks,  referring  to  the 
apprehension  of  the  defendant,  used  the  following  lan- 
guage :  "  The  policeman  knew  his  reputation  to  be  that  of 
a  common  thief."  Upon  the  attention  of  the  court  being 
11 
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called  to  these  remarks  by  the  counsel  for  defendant,  the 
court  admonished  the  district  attorney  that  he  "should  not 
say  that/'  And  upon  counsel  for  defendant  demanding 
the  court  to  instruct  the  district  attorney  "  that  it  is  im- 
proper to  state  what  this  man's  reputation  was/'  and  said, 
"  We  object  to  anything  as  to  this  man's  character  or  rep- 
utation being  said,"  the  court  said,  "  You  cannot  prove 
that  in  the  first  instance,  I  suppose ;  till  they  show  good 
character  you  cannot  prove  bad  character."  Whereupon 
the  district  attorney  said,  "  I  will  desist  from  commenting." 
Again,  in  his  closing  remarks  in  summing  up  to  the  jury, 
the  district  attorney  used  the  following  language :  "I  trust 
the  jury  will  do  what  is  right,  and  I  will  be  satisfied,  and 
the  people  will  be  satisfied.  But  if  you  acquit  there  is  no 
appeal  for  the  state;  that  ends  it  as  far  as  the  state  is  con- 
cerned ;  while  if  you  convict,  and  an  injustice  is  done,  the 
defendant  has  a  right  to  appeal  to  the  supreme  court,  who, 
if  it  is  wrong,  will  reverse  the  case  and  give  him  a  new 
trial."  Whereupon  counsel  for  defendant  said,  "  I  ask  that 
that  be  taken  down,  and  we  except  to  it." 

Also,  it  appears  that  Hon.  F.  J.  Bansom,  who  assisted 
the  district  attorney,  and  who  also  summed  up  on  the  part 
of  the  state,  in  the  course  of  his  speech  said,  while  com- 
menting on  the  testimony  of  the  witness  Dennis  Kay,  who 
arrested  the  defendant  in  Chicago:  *^He  suspected  thei;e 
was  some  crooked  •  work,  because  he  knew  him  to  be  an 
old  thief."  Upon  the  attention  of  the  court  being  called 
to  these  remarks,  and  objection  made  to  them  by  counsel 
for  defendant,  Mr.  Ransom  claimed  that  he  was  comment- 
ing on  the  testimony.  Counsel  for  defendant  asked  that 
the  notes  of  the  reporter  be  read,  which  was  done,  and  it 
was  found  that  the  testimony  of  the  witness  Kay  as  to  the 
defendant  being  an  old  thief  had  been  stricken  out.  Where- 
upon  counsel  for  defendant  asked  the  court  to  instruct  the 
jury  that  what  counsel  had  said  should  have  no  weight 
with  them,  and  asked  the  court  to  instruct  counsel  not  to 
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refer  to  that  any  more,  for  it  is  not  in  evidence,  and  it  is 
improper  to  do  so,  which,  according  to  the  bill  of  exoep- 
tjeptions,  "  is  accordingly  done." 

Again,  in  the  course  of  his  remarks,  Mr.  Ransom  said  : 
*'He  has  not  called  any  witness  here,  nor  accounted  for  the 
property."     Watson:     "I  object  to  coiinsel  stating  any- 
thing of  that  kind,  not  accounting  for  the  property."  Ran- 
I  som :     "  I  say  that  a  person  found  with  stolen  property  in 

his  possession  is  bound  to  account  for  it  so  as  to  change  the 
I  burden  of  proof."     Watson:     "We  object." 

Objection  overruled,  and  defendant  excepted. 
I  The  above  is  claimed  to  be  misconduct  on  the  part  of 

the  district  attorney  and  assistant  counsel,  and  a  reversal 
of  the  judgment  is  claimed  for  that  reason. 
I  Similar  questions  have  often  come  before  this  court,  and 

I  its  rulings  have  been  almost,  if  not  quite,  uniform  upon 

I  them.     The  case  of  Bradahaw  v.  The  State,  17  Neb.,  147, 

is  quite  in  point  as  to  all  objections  of  this  character  in 
the  case  at  bar,  except  the  last  objection  raised  to  the 
remarks  of  assistant  counsel  Ransom.  In  that  case,  in  the 
opinion  by  Judge  Reese,  the  court  say:  "The  supreme 
I  wurt  in  the  exercise  of  its  appellate  jurisdiction  in  cases  of 

this  kind  is  limited  to  the  correction  of  the  errors  of  the 
I  district  court.     Before  a  case  can  be  reversed  and  a  new 

I  trial  ordered  it  must  appear  that  the  court  before  whom  the 

I  accused  was  tried  erred,  and  that  such  error  was  prejudicial 

to  the  party  on  trial.  The  practice  in  this  state  is  now 
settled  in  ihis  respect,  and  before  this  court  can  review 
questions  of  this  kind  the  attention  of  the  trial  court  must 
be  challenged  by  a  proper  objection  to  the  language  and  a 
ruling  upon  the  objection.  If  the  language  is  approved 
by  the  court,  and  the  attorney  is  allowed  to  pursue  the  ob- 
jectionable line  of  argument,  an  exception  to  the  decision 
can  be  noted  by  a  bill  of  exceptions  showing  the  language 
I  used,  the  objection,  ruling  of  the  court,  and  exceptions  to 

the  ruling  can  be  presented  to  this  court  for  decision.     If 
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the  court  sustains  the  obje(;tion,  and  thus  condemns  the  lan^ 
guage  and  requires  the  attorney  to  desist  and  confine  him* 
self  to  the  evidence  in  the  case,  no  injury  is  suffered  by  the 
accused/'  In  the  matters  which  we  are  now  considering 
there  was  but  one  ruling  of  the  court  adverse  to  the  defend- 
ant. In  that  the  court  sustained  assistant  counsel  Ransom 
in  stating  to  the  jury, ''  He  has  not  called  any  witness  here 
nor  accounted  for  the  property/'  and  "  I  say  that  a  person 
found  with  stolen  property  in  his  possession  is  bound  to 
account  for  it  so  as  to  change  the  burden  of  proof 

The  first  proposition  was  one  of  fact.  If  counsel  should 
be  understood  as  meaning  that  the  accused  had  called  na 
witness  to  testify  for  him  at  the  trial,  the  statement  was 
not  true  in  point  of  fact,  for  he  had  called  several.  But 
such  could  not  have  been  the  intent  of  the  language,  but 
rather  that  the  defendant  had  called  no  witness  to  testify 
as  to  how  he  came  into  the  possession  of  the  goods.  In  thia 
sense  it  was  true,  and  I  think  legitimate  matter  to  call  the 
attention  of  the  jury  to.  The  other  words  used  by  him, 
while  not  stating  the  proposition  as  fully  and  clearly  as 
would  be  required  in  an  instruction  by  a  court  to  a  jury, 
yet  did  state  the  law  substantially  correct ;  and  as  nearly 
technically  so  as  should  be  required  in  a  forensic  address. 
There  can  be  no  doubt,  as  a  general  proposition  of  law,  that 
the  exclusive  posse&sion  of  goods  recently  stolen  is  suffi- 
cient to  put  an  accused  person  upon  his  defense.  The  re- 
marks of  counsel  in  summing  up  must  be  construed  in  ref- 
ence  to  the  evidence  in  the  case  in  hand,  and  in  that  view 
I  think  they  were  unobjectionable. 

The  only  remaining  point  to  be  examined  is  that  num- 
bered six  in  the  petition  in  error.  ^*  That  the  verdict  is 
not  sustained  by  sufficient  evidence  and  is  contrary  to  law.'* 

It  is  not  questioned  that  the  goods  described  in  the  in* 
dictment  were  stolen  at  the  time  and  place  therein  stated. 
Nor  that  at  that  time  the  accused  was  boarding  at  one  place 
and  rooming  at  another,  all  within  a  block  or  two  of  the 
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Boene  of  the  larceny.  It  is  in  proof  on  both  sides  that  as 
early  as  the  next  morning  after  the  larceny  the  plaintiff  in 
erix>r  knew  that  he  was  suspected  as  having  committed  it. 
One  of  his  own  witnesses  testified  that  on  the  next  Friday, 
six  days  after  the  larceny,  he  disappeared  from  his  board- 
ing hoose  without  notice  of  his  intended  departure,  and 
three  days  from  that  time  the  plaintiff  in  error  was  arrested 
in  a  pawnshop  in  Chicago,  four  hundred  miles  away,  with 
about  half  of  the  stolen  property  on  his  person,  having  al- 
ready pawned  a  valuable  gold  watch  and  chain,  part  of 
fiiiid  stolen  property,  for  some  ten  or  fifteen  dollars. 

There  was  also  evidence  tending  to  prove  that  at  the 
time  of  the  larceny  the  defendant  had  been  in  Nebraska 
City  for  about  two  weeks,  without  occupation  or  visible 
means  of  support  That  he  was  talking  of  building  and 
t)perating  a  shooting  gallery,  but  was  unable  to  raise  the 
Bum  of  five  dollars  required  by  the  carpenter  as  advance 
payment  before  commencing  the  work. 

The  only  defense  sought  to  be  made  by  the  accused  was 
that  of  alibi.  That  at  the  time,  to-wit,  between  five  min- 
utes before  six  o'clock  and  thirty  minutes  after  six  of  the 
afternoon  of  Saturday,  the  6th  day  of  April,  1884,  he  was, 
all  of  the  time,  in  the  dining-room  of  William  Ince's  res- 
taurant This  is  sworn  to  by  four  witnesses ;  and  it  seems 
to  me  that  while  this  defense  rested  entirely  upon  the  ac- 
curacy of  the  restaurant  clock,  and  the  fact  that  it  had  not 
been  tampered  with  on  the  evening  in  question,  yet,  those 
two  propositions  granted,  the  alibi  was  as  fully  proven  as 
well  as  could  be.  Yet  there  was  conflicting  evidence. 
One  witness,  who  carried  a  watch  and  had  occasion  to  con- 
sult it  wath  reference  to  taking  his  wife  to  supper  at  the 
hotel,  and  did  consult  his  watch  at  the  very  time  in  ques- 
tion, swears  positively  to  having  seen  the  accused  on  the 
street  near  the  scene  of  the  larceny  about  the  time  when 
the  larceny  must  have  been  committed,  at  the  time  when 
the  other  four  witnesses  swear  to  his  having  been  on  the 


166      SUPREME  COURT  OF  NEBRASKA. 

McLain  v.  State. 

Bofa  playing  with  Mrs.  luce's  children  in  the  restaurants 
In  such  cases  it  is  the  province  of  the  jury,  and  always  a 
disagreeable  and  unwelcome  duty,  to  decide  which  state- 
ment is  the  truth.  And  in  arriving  at  this  decision  many 
other  things  beside  the  relative  number  of  witnesses  oa 
either  side  may  be  considered  by  them,  and  when  their 
finding  follows  the  consistent  evidence  of  one  intelligent 
and  unimpeached  witness  it  cannot  be  said  to  be  uusus**^ 
tained  by  the  evidence. 

In  passing  upon  the  prisoner's  defense  of  alibi  I  thinfc 
the  jury  had  the  right  to  consider  all  the  evidence  in  the- 
case ;  that  of  the  finding  of  a  part  of  the  stolen  property 
on  the  person  of  the  accused  in  a  shop  where  stolen  prop- 
erty of  that  description  is  usually  disposed  of,  in  a  distant,, 
city,  nine  days  after  the  robbery,  as  well  as  that  confined 
to  his  actual  presence  at  the  restaurant  on  the  one  hand,  or 
on  the  street  near  the  scene  of  the  larceny  on  the  other 
near  the  precise  point  of  time  when  the  larceny  must  have 
been  committed.  And  looking  at  the  whole  of  the  evi- 
dence, I  think  that  the  verdict  is  not  only  sustained  by  the- 
evidence,  but  for  the  jury  to  have  found  otherwise  would 
have  been  to  ignore  both  reason  and  the  teachings  of  ex^ 
perience. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed^ 
The  other  judges  concur. 
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Lewis  Tessier,  plaintiff  in  error,  v.  Lockwood 

EnGLEHART  &  Co.,  DEFENDANTS  IN  ERROR. 


groands  or  causes  for  the  issuance  of  an  order  of  attachment, 
being  divided  and  separated  into  nine  groups  or  subdivisions  in 
the  section  of  the  statute  providing  therefor,  each  group  or  sub- 
division constitutes  but  one  ground  or  cause,  and  the  whole  of 
either  one  of  such  groups  or  subdivisions  may  be  stated  in  the 
language  of  the  statute  in  an  affidavit  for  an  order  of  attach- 
ment, although  it  contains  more  than  one  distinct  allegation 
separated  from  each  other  by  the  disjunctive  conjunction  or. 
When  more  than  one  of  such  groups  or  subdivisions  are  used  in 
an  affidavit  they  should  be  united  by  the  conjunction  and. 

:    :    SUFFICIENCY.     Where  from  the  record  before 


the  court  it  appears  that  the  person  who  made  the  affidavit  for 
an  order  of  attachment  is  the  plaintiff  or  one  of  several  plaintiffs, 
the  attachment  will  not  be  quashed,  although  the  affidavit  con- 
tains no  direct  allegation  that  the  affiant  is  the  plaintiff  or  one 
of  the  plaintiff. 

:    PABT  OF  DEBT  NOT  DUE.    It  is  uot  a  fatal  objection  to 

an  attachment  that  it  may  be  deducible  from  an  examination  of 
the  petition  or  bill  of  particulars  that  some  part  of  the  amount 
stated  in  the  affidavit  for  attachment  is  not  yet  due. 

:     FAILUBE  OF  OBDEB  TO  STATE  CLAIM  OF  PLAINTIFF  NOT 

7ATAL.  In  an  action  for  goods,  wares,  and  merchandise,  it  is 
not  a  fatal  objection  to  an  order  of  attachment  issued  therein 
that  the  same  fails  to  state  the  plaintiff's  claim,  so  as  to  show 
whether  or  not  the  defendant  is  entitled  to  the  maximum  of  ex- 
emption against  the  same. 

Set-off.  A  claim  on  the  part  of  a  defendant  which  he  will  be 
entitled  to  set  off  against  the  claim  of  a  plaintiff  must  be  one 
upon  which  he  could  at  the  date  of  the  commencement  of  the 
snit  have  maintained  an  action  on  his  part  against  the  plaintiff. 
Simpwn  t\  Jennings,  15  Neb.,  671. 

Foreign  Judgment.  The  j  udgment  of  a  foreign  court  against 
a  person  domiciled  in  this  state,  where  it  appears  by  the  rec- 
ord that  no  personal  service  of  process  was  had  upon  such  de- 
fiondant,  and  that  he  made  no  appearance  to  the  action,  will  not 
have/ttZZ  force  and  effect  in  this  state. 
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Erroi\  to  the  district  court  for  Gage  county.  Tried 
below  before  Broady,  J. 

T.  D.  Cobbey,  J.  E.  Gobbey,  and  W.  H.  Ashby,  for  plain- 
tifi*  iu  error,  on  insufficiency  of  affidavit  for  attach  ment, 
cited :  Wray  v.  Oilman^  1  Miles,  76.  Calbertson  v.  Oabeen, 
29  Tex.,  247.  Maxwell's  Justice,  1883  Ed.,  18'5.  Max- 
well's PL  &  Pr.,  3d  Ed.,  499-500.  Staoy  v.  Stlchton,  9 
Iowa,  399.  Kigel  v.  Schreakleniuy  37  Mich.,  174.  Drake 
Attaclinient,  §  104.  Wray  v.  Giimore,  1  Miles,  Pa.,  75. 
Barnard  v.  Sibre,  A.  K.  Mar.,  580.  Willis  v,  LymaUy  22 
Tex.,  268.  On  debt  not  due,  ieited  :  Orosa  v.  McMackin^ 
17  Mich.,  511.  Drake,  §  107.  On  foreign  judgment, 
cited  :  Davenport  v.  Bamett,  61  Ind.,  329.  Story  Confl. 
Laws,  8th  Ed.,  821.  Mason  v.  Butokdl,  101  U.  S.,  638. 
U,  8.  v..  Denny,  6  Biss.,  501.  Child  v.  Powder  Works,  45 
N.  H.,  547.  McGUvray  v.  Avery,  30  Vt.,  538.  Barnes 
V.  Gibbs,  31  N.  J.  Law,  320. 

Burke  &  Proxd  and  Hadett  &  Bates,  for  defendants  in 
error,  cited :  Ellison  v.  Tallon.  2  Neb.,  15.  TaMon  v. 
Ellison,  3  Neb.,  73.  Hilton  v.  Ross,  9  Id.,  409.  Drake, 
§§  102,  418.  Tessier  v.  Crawley,  16  Neb.,  369.  King  v. 
Vance,  46  Ind.,  246.  Maxwell  v.  Stewart,  22  Wall.,  77. 
Waples  Attachment,  §  3,  and  cases  cited  in  note  1. 

Cobb,  Ch.  J. 

This  action  was  commenced  by  the  defendants  in  error 
against  the  plaintiff  in  error  in  the  district  court  of  Gage 
county,  to  recover  the  sum  of  $1,963.19,  claimed  to  be  due 
from  plaintiff  in  error  to  defendants  in  error.  At  the  time 
of  commencing  the  action  plaintiffs  therein  also  filed  an 
affidavit  and  undertaking  for  an  order  of  attachment  against 
the  property  of  the  defendant  therein,  which  was  issued, 
and   property  attached  thereon.      The  defendant  in  said 
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action  filed  his  motion  in  the  district  court  to  dissolve  the 
attachment  and  discharge  the  attached  property,  for  reasons 
therein  stated,  which  motion  was  overruled.  Defendant 
then  filed  his  answer ;  a  trial  was  had  to  a  jury,  with  a 
verdict  and  judgment  for  the  plaintiffs.  A  motion  for  a 
new  trial  being  overi-uled,  the  defendant  brings  the  cause  to 
this  court  on  error.  The  first  error  aasigned  is,  "  that  the 
court  erred  in  overruling  the  motion  to  dissolve  the  attach- 
ment and  discharge  the  attached  property."  ' 

The  a£5davit  for  the  order  of  attachment  is  set  out  in  the 
record  as  follows : 

}     ... 

''John  A.  Johnson,  one  of  the  plaintiffs,  being  first  duly 
sworn,  deposes  and  says  that  he  has  commenced  an  action 
in  the  district  court  of  Gage  county  against  Louis  Tessier, 
to  recover  the  sum  of  $1,963.19  now  due  and  payable  to 
the  plaiutifis  from  the  defendant  on  account  for  goods, 
wares,  and  merchandise  sold  and  delivered  by  the  plaintifis 


*' State  op  Nebraska, 
'*  Gage  County. 


i  to  the  defendant,  at  his  special  instance  and  request. 


''  AfiBant  says  that  the  said  claim  is  just,  and  he  ought 
as  he  verily  believes  to  recover  thereon  the  sum  of 
|1 963.19,  and  that  the  defendant,  Louis  Tessier,  has  as- 
signed, removed,  or  disposed  of  his  property,  or  is  about  to 
dispose  of  his  property,  or  a  part  thereof,  with  the  intent 
to  defraud  his  creditors,  and  has  rights  of  action  which 
he  conceals."     Subscribed  and  sworn  to. 

The  provision  of  statute  under  which  the  said  order  of 
attachment  was  issued  is  as  follows : 

"  Sec.  198.  The  plaintiff  in  a  civil  action  for  the  recov- 
ery of  money  may,  at  or  after  the  commencement  thereof,, 
have  an  attachment  against  the  property  of  the  defendant, 
and  upon  the  grounds  herein  stated :  First.  When  the  de- 
fendant, or  one  of  several  defendants,  is  a  foreign  corpora- 
tion or  a  non-resident  of  this  state;  or  Second,  Has  ab- 
sconded with  the  intent  to  defraud  his  creditors;  or  Third. 
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Has  left  the  county  of  his  residence  to  avoid  the  service  of 
a  summons;  or  Fourth.  So  conceals  himself  that  a  sum- 
mons cannot  be  served  upon  him ;  or  Fifth.  Is  about  to 
remove  his  property  or  a  part  thereof  out  of  the  jurisdic- 
tion of  the  court  with  the  intent  to  defraud  his  creditors; 
or  Sixth.  Is  about  to  convert  his  property  or  a  part  thereof 
into  money  for  the  purpose  of  placing  it  beyond  the  reach 
of  his  creditors ;  or  Seventh.  Has  property  or  rights  in  ac- 
tion which  he  conceals ;  or  Eighth.  Has  assigned,  removed, 
or  disposed  of,  or  is  about  to  dispose  of  liis  property  or 
a  part  thereof  with  the  intent  to  defraud  his  creditors ;  or 
Ninth.  Fraudulently  contracted  the  debt  or  incurred  the 
obligation  for  which  suit  is  about  to  be  brought'^    *     * 

Here  are  nine  distinct  grounds  or  causes,  upon  either  of 
which  an  order  of  attachment  may  issue.  Some  of  them  . 
embrace  but  one  allegation,  while  others,  and  most  of  them,, 
are  compound  in  their  character ;  but  whether  single  or  com- 
pound, each  one  contains  but  a  single  cause  of  action,  and 
it  cannot  be  urged  as  an  objection  to  an  affidavit  or  plead- 
ing under  this  section  that  it  contains  disjunctive  language,, 
as  long  as  it  contains  but  one  of  said  grounds  or  causes  of 
action,  and  substantially  follows  the  language  of  the  stat- 
ute. The  eighth  subdivision  or  group  of  grounds  or  causes 
of  action  contains  five  allegations,  separated  by  the  dis- 
junctive conjunction  or,  but  in  the  meaning  of  the  statute 
it  embraces  but  one  ground  or  cause  for  attachment.  No 
doubt  if  the  affidavit  contained  two  of  the  statutory  group- 
ings of  grounds  or  causes  separated  by  a  disjunctive  conjunc- 
tion, the  objection,  reasoning,  and  authorities  of  counsel 
for  plaintifi^  in  error  would  be  applicable  and  unanswerable, 
but  such  is  not  the  case. 

Counsel  also  object  to  the  affidavit  for  attachment,  be- 
cause the  affiant  does  not  state  that  he  is  one  of  the  plain- 
tiffs therein  in  direct  language,  but  only  by  way  of  recital. 
The  statute  requires  the  affidavit  to  be  made  by  the 
"plaintiff,  his  agent,  or  attorney."     Of  course  where  there 
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is  more  than  one  plaintiff  it  can  be  made  by  either  one  of 
them,  and  simultaneously  with  the  filing  of  the  affidavit 
was  also  filed  the  petition  in  the  case,  whereby  it  appears 
that  John  A.  Johnson  was  one  of  the  plaintiffs.  But  it  is 
sufiicient  for  the  purposes  of  thi<i  case  to  say  that  this  ob* 
jection  was  never  brought  to  the  attention  of  the  district 
oonrt.  Had  it  been  the  petition  as  well  as  the  balance  of 
the  record  being  before  the  court,  it  would,  doubtless,  have 
been  overruled. 

The  second  point  is  not  relied  upon  in  the  brief,  and 
will  not  be  considered. 

The  third  objection  to  the  affidavit  for  attachment  is^ 
that  it  states  plaintiffs  '^  ought  to  recover  the  sum  of 
$1,963.19  now  due  and  payable,^'  while  the  petition  shows 
.  that  there  was  only  $1,637.88  due  at  the  time  of  the  com- 
mencement of  the  action.  This  constitutes  no  objection  to 
the  proceedings,  but  if  the  plaintiffs  in  the  court  below 
knowingly  and  willfully  attached  a  greater  amount  of 
goods  than  was  necessary  to  pay  their  debt  then  due,  with 
costs  and  expenses,  they  would  probably  be  liable  in 
damages. 

The  fourth  objection  is,  that  the  plaintiff's  claim  is  n^t 
stated  in  the  order  of  attachment  as  it  is  in  the  affidavit. 
The  contention  of  counsel  is,  that  the  statute  requires  the 
order  of  attachment  to  contain  a  statement. of  the  nature 
as  well  as  the  amount  of  the  plaintiff's  claim,  to  the  end 
that  the  sheriff  may  know  whether  the  defendant  is  en- 
titled to  the  maximum  exemption  against  the  same  or  not. 
This  view  of  the  statute  is  certainly  ingenious  and  worthy 
of  consideration.  But  I  do  not  think  that  the  defendant 
in  the  case  at  bar  can  take  advantage  of  any  failure  of  the 
order  to  state  the  nature  of  plaintiff's  claim  even  if  counsel's 
view  of  the  statute  be  adopted.  The  most  that  could  be 
said  of  it  is,  that  by  failing  to  state  the  nature  of  the  plain- 
tiff's claim  they  admit  that  defendant  is  entitled  to  the 
maximum  exemption. 
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The  fifth  poiDt  of  error  is,  that  the  court  below  refused 
to  allow  defendant  to  prove  his  counter-claim,  which  con- 
sisted wholly  of  a  claim  for  damages  caused  by  the  taking 
of  the  defendant's  goods  on  the  order  of  attachment  issued 
in  the  case  on  trial,  and  the  breaking  up  of  defendant's 
business,  which  resulted  therefrom.  In  the  pleading  itself 
the  defendant  does  not  designate  it  as  a  counter-claim,  but 
rather  as  a  defense  to  plaintiff's  cause  of  action ;  but  upon 
the  trial,  ad  appears  by  the  bill  of  exceptions  and  in  the 
brief,  it  is  claimed  to  be  a  counter-claim. 

The  statute  defines  a  counter-claim  as  follows :  '^  The 
tx>unter-claim  mentioned  in  the  last  section  must  be  one 
existing  in  favor  of  a  defendant  and  against  a  plaintiff,  be- 
tween whom  a  several  judgment  might  be  had  in  the 
action,  and  arising  out  of  the  contract  or  transaction  set 
forth  in  the  petition  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action."  Sec. 
101,  Code  of  Civil  Procedure. 

Now  *'  the  contract  or  transaction  set  forth  in  the  peti- 
tion as  the  foundation  of  the  plaintiff's  claim,"  and  "  the 
subject  of  the  action  "  in  the  case  at  bar  is  the  purchase  and 
5ale  of  goods  at  sundry  times  between  July  19th  and  De- 
cember 20th,  1882,  both  inclusive.  The  counter-claim  is 
based  upon  matters  and  transactions  claimed  to  have  oc- 
curred subsequently  to  the  commencement  of  the  suit  in 
March,  1883. 

In  the  case  of  Simpson  v.  Jennings,  15  Neb.,  67,  we  had 
occasion  to  examine  the  subject  of  counter-claim,  and  upon 
due  consideration,  and  upon  authorities  there  cited,  the 
law  was  stated  as  follows :  "  A  claim  on  the  part  of  a  de- 
fendant, which  he  will  be  entitled  to  set-off  against  the 
claim  of  a  plaintiff,  must  be  one  upon  which  he  could  at 
the  date  of  the  commencement  of  the  suit  have  maintained 
an  action,  on  his  part,  against  the  plaintiff." 

The  sixth  point  urged  by  plaintiff  in  error  in  the  brief 
of  counsel  arises  upon  the  refusal  of  the  court  below  to 
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admit  in  evidence  upon  the  trial  the  transcript  of  a  judg- 
ment rendered  by  the  superior  court  of  Cook  county  in  the 
state  of  Illinois. 

The  third  plea  or  paragraph  of  the  defendant's  answer 
is  in  the  following  words :  "  The  defendant  for  a  third  de- 
fense to  this  action  further  alleges  that  the  plaintifis  herein 
did,  on  the  9th  day  of  May,  1883,  in  the  superior  court  of 
Cook  county,  Illinois,  recover  a  judgment  against  the  de-^ 
fendant  herein  for  the  sum  of  nineteen  hundred  and  sixty- 
three  and  3^  dollars,  upon  the  same  cause  of  action  set 
forth  in  plaintiff's  petition,  and  upon  which  plaintiff^a 
cause  of  action  is  founded,  and  said  judgment  remains  a, 
valid  judgment  unsatisfied  and  unappealed  from,"  etc. 

This  defense  was  demurrable  in  not  alleging  either  that 
the  superior  court  of  Cook  county,  Illinois,  is  a  court  of 
general  jurisdiction,  or  that  it  had  jurisdiction  of  the  sub- 
ject matter  of  said  judgment,  or  of  the  person  of  said  de- 
fendant. Said  court  being  a  foreign  tribunal,  in  the  sense 
of  the  law  and  authorities,  such  allegation  was  necessary ^ 
and  its  absence  could  be  talsen  advantage  of  either  by  de- 
murrer or  by  objection  to  the  introduction  of  testimony 
under  that  paragraph  of  the  answer,  and  perhaps  in  other 
ways. 

Upon  examination  of  the  record  offered,  it  appears  that 
while  the  judgment  is  in  due  form  of  a  personal  judgment, 
yet  there  was  no  |)ersonal  service  on  the  defendant,  nor 
indeed  any  proof  of  constructive  service,  which  either  this 
or  the  district  court  could  recognize.  Yet,  if  it  be  con- 
ceded that  the  court  rendering  the  judgment  offered  in  evi- 
dence was  a  court  of  general  jurisdiction,  there  having 
been  no  personal  service  on  the  defendant,  he  being  domi- 
ciled in  another  state  than  that  of  the  court,  and  ha^  ing 
made  no  appearance  in  the  action,  the  judgment  in  what- 
ever form  could  have  no  extra  territorial  effect  either  aa 
evidence  or  otherwise.  See  Story  on  Conf.  of  Laws,  8 
Ed.,  note  6,  pp.  809  and  810,  and  authorities  there  cited* 
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The  admission  of  the  record  offered  in  evidence  was  there- 
fore properly  refused. 

The  judgment  of  the  district  court  is  aiBSrmed. 

Judgment  affibiced. 
The  other  judges  concur. 


James  P.  Lansing,  plaintepp  in  errob,  v.  P.  P. 
Johnson,  defendant  in  error. 

Verdict  Sustained.  The  Terdict  of  the  jnry  being  consistent  Tdth 
the  instnictions  of  the  oonrt  and  the  evidence,  the  judgment 
thereon  will  be  affirmed,  there  being  no  error  in  the  instractaona. 

Error  to  the  district  court  of  Lancaster  county.  Tried 
below  before  Pound,  J. 

Sawyer  &  Snellf  for  plaintiff  in  error. 

Marguettf  Deweeae  &  HaU,  for  defendant  in  error. 

Reese,  J. 

This  action  was  for  the  recovery  of  $575  alleged  to  be 
due  plaintiff  in  error  from  defendant  in  error  as  commis- 
sion due  for  services  as  a  real  estate  agent,  in  negotiating 
tlie  exchange  of  certain  real  property.  The  jury  returned  a 
verdict  for  the  sum  of  two  hundred  dollars,  for  which  judg- 
ment was  rendered.  Plaintiff  in  error  not  being  satisfied 
with  the  amount  of  his  recovery  moved  for  a  new  trial,  and 
upon  his  motion  being  overruled  by  the  district  court  he  al- 
leges error  and  brings  the  case  into  this  court  for  review. 

The  principal  question  in  the  case  is,  whether  plaintiff 
in  error  was  entitled  to  recover  the  usual  commission  fee 
charged  by  real  estate  agents,  or  whether  his  recovery 
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should  be  limited  to  what  his  services  were  worth.  An 
instruction  was  asked  by  plaintiff  in  error  that  if  the  jury 
found  for  him  they  should  allow  tlie  full  customary  and 
usual  commissions  charged  for  making  such  sales,  where 
there  was  no  agreement  as  to  the  amount  to  be  paid.  The 
instruction  asked  was  refused^  but  an  instruction  was 
given  as  follows: 

'^  If  you  find  for  the  plaintiff  then  he  is  entitled  to  re- 
cover such  sum  as  you  believe,  from  the  evidence,  his  ser- 
vices were  reasonably  worth  according  to  the  usual  and 
customary  mode  of  charging  for  such  services  among  real 
estate  agents  at  the  time  and  place  such  services  were  ren- 
dered, together  with  interest  on  such  sum  at  the  rate  of 
seven  per  cent  per  annum  from  the  time  the  same  was 
done.'' 

As  Implied  to  the  case  at  bar  we  can  hot  see  but  that 
this  instruction  was  correct.  And,  indeed,  it  seems  to  be 
in  accord  with  the  views  of  plaintiff  in  error.  The  jury 
are  told  to  allow  the  reasonable  worth,  according  to  usual 
and  customary  charges  for  such  services  among  real  estate 
agents.  In  other  words  the  jury  were  directed  to  consider 
such  custom  in  arriving  at  the  worth  of  the  services.  This 
was  correct.  '2  Sutlierland  on  Damages,  451.  Ham  v. 
Goodrich,  37  N.  H.,  185. 

But  it  is  insisted  that,  conceding  the  instruction  to  be 
correct,  the  verdict  is  contrary  to  the  weight  of  evidence 
as  well  as  contrary  to  the  instruction  of  the  court. 

Were  defendant  in  error  the  complaining  party  it  might 
with  some  show  of  reason  be  contended  that  the  verdict 
was  against  the  weight  of  evideuce,  yet  as  the  testimony 
was  conflicting  there  was  suflBcient  perhaps  to  sustain  it, 
but  we  can  see  no  just  ground  for  complaint  on  the  part 
of  plaintiff  in  error.  The  services  rendered,  even  if  under 
employment,  were  comparatively  light,  and  sustained  a 
small  proportion  to  the  whole  of  the  labor  in  perfecting 
the  trade.     The  jury  might,  and  perhaps  did,  conclude  that. 
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upon  the  basis  of  commissions  usually  charged,  plain- 
tiff had  not  rendered  a  service  which  would  entitle  him  to 
more  than  the  amount  given.  Substantially  all  that  plain- 
tiff could  do  in  the  matter  of  making  the  exchange  of  the 
property  traded  was  to  bring  the  parties  together,  or  rather 
inform  them  of  the  existence  of  each  other.  But  it  i& 
clearly  shown  that  this  was  done  by  another  agent  before 
the  alleged  employment  of  plaintiff. 

Upon  the  whole  case  we  think  plaintiff  has  no  just 
ground  for  complaint,  and  that  the  verdict  and  judgment 
are  fully  as  liberal  as  he  could  be  entitled  to  in  any  view 
of  the  case. 

The  judgment  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 


AiirroN  Deikks  and  Deitrick  Deirks,  plaintiffs  in 

ERROR,  V.  H.  H.  WiELAGE,  DEFENDANT  IN  ERROR. 

1.  Herd  Law.  A  person  taking  up  stock  for  trespass  upon  calti- 
yated  lands,  nnder  the  provisions  of  the  herd  law  of  1871 ,  acqoires^ 
no  lien  upon  such  stock  unless  he  complies  substantially  with  the 
provisions  of  the  act.     Bucher  v.  Wagriery  13  Neb.,  424. 

d.     :    BEPLEVIN  OF  STOCK.   Where  the  taker-np  of  trespassing 

stock,  upon  the  application  of  the  owner  so  to  do,  refuses  to  ap- 
point an  arbitrator  for  the  purpose  of  ascertaining  the  damage 
done,  after  an  arbitrator  has  been  selected  upon  the  part  of  the 
owner,  but  demands  the  payment  of  a  specific  sum  of  money,  he 
thereby  loses  his  right  to  the  possession  of  the  stock,  and  the 
owner  may  maintain  replevin  therefor. 

Error  to  the  district  court  for  Lancaster  county.   Tried 
below  before  Pound,  J. 
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Charles  E.  Maroon,  for  plaintiffs  in  error. 
/.  E.  Philpott,  for  defendant  in  error. 
Reese,  J. 

This  cause  was  an  action  of  replevin  for  the  possession 
of  a  bull  belonging  to  defendant  in  error,  plaintiff  below. 
The  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
the  plaintiff  in  the  action,  and  the  defendant,  as  plaintiff  in 
error,  brings  the  case  into  this  court  for  review  by  petition 
in  error.     • 

The  facts  in  the  case  may  be  briefly  stated  as  follows: 
The  animal  in  question  escaped  from  the  premises  of  de- 
fendant in  error  and  broke  into  and  trespassed  upon  the 
pasture  land  of  plaintiff  in  error,  where  his  cattle  were,  and 
being  found  there  by  plaintiff  in  error  was  detained,  by  be- 
ing herded  away  from  the  other  cattle  and  within  the  en- 
closure. Notice  was  verbally  given  to  defendant  in  error 
of  the  fact,  and  he  at  once  went  to  the  premises  of  plain- 
tiff in  error  for  the  purpose  of  removing  the  aninial  to  hij* 
home,  but  plaintiff  in  error  demanded  more  compensation 
than  he  was  willing  to  pay.  He  then  procured  an  arbitra- 
tor and  returned,  and  requested  plaintiff  in  error  to  select 
his  arbitrator,  which  plaintiff  in  error  declined  doing,  say- 
ing he  wanted  five  dollars  for  trouble  and  labor  in  keeping 
the  animal  away  from  his  herd,  and  that  the  question  of 
damages  could  be  settled  only  afler  it  was  ascertained  how 
much  damage  had  been  done  by  reason  of  the  bull — which 
is  denominated  a  "  scrub  ^' — getting  with  his  cows.  De- 
fendant in  error  then  instituted  the  action. 

The  third  instruction  given  by  the  court  to  the  jury  at 
the  request  of  defendant  in  error  was  as  follows  : 

"You  are  further  instructed  that  if  you  shall  find  from 
the  evidence  that  the  plaintiff  went  to  the  defendants  and 
requested  them  to  name  an  arbitrator  to  settle  the  amount 
12 
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they  should  receive  for  any  injury  or  damages  done  by  said 
bull,  and  then  on  his  part  offered  and  named  such  an  arbi- 
trator, then  it  was  the  duty  of  the  defendants  in  a  reasonable 
time  to  name  such  an  arbitrator  and  to  submit  their  said 
differences  to  such  arbitrators ;  and  that  in  case  you  shall 
further  find  from  the  evidence  that  the  defendants  failed 
and  neglected  to  appoint  and  name  an  arbitrator  on  their 
part  to  act  with  an  arbitrator  named  by  the  plaintiff,  or  if 
you  shall  find  from  the  evidence  that  the  defendants,  upon 
a  request  to  them  by  plaintiff  to  name  and  appoint  an 
arbitrator  to  act  with  such  an  arbitrator  named  by  him, 
wholly  refused  so  to  name  or  appoint  such  an  arbitrator, 
and  demanded  that  plaintiff  should  pay  them  a  certain  sum 
fixed  by  them  as  such  damages  and  compensation,  then  the 
plaintiff  was  at  once  entitled  to  the  possession  of  said  bull. 
The  defendants  were  not  thereafter  entitled  to  hold  posses- 
sion thereof,  and  you  should  find  thereupon  for  the  plain- 
tiff."    The  giving  of  this  instruction  is  alleged  as  error. 

We  cannot  hold  the  giving  of  the  instruction  to  be  er- 
roneous. Assuming,  as  we  may,  perhaps,  that  plaintiff  in 
error  was  entitled  to  a  lien  upon  the  trespassing  animal  for 
the  amount  necessary  to  compensate  him  for  the  detention 
and  care  necessarily  required,  yet  that  lien  was  a  statutory 
one,  and  depended  upon  a  substantial  compliance  with  the 
requirements  of  the  law  for  its  continuance  and  enforcement. 
He  was  required  to  give  the  written  notice  of  the  capture, 
amount  of  damage,  and  the  name  of  his  arbitrator.  Comp. 
Stat.,  Ch.  2,  Art.  III.  This  was  waived  by  defendant  in 
error  by  the  selection  of  his  arbitrator  and  requesting  plain- 
tiff, in  error  to  select  his,  which  plaintiff  in  error  refused 
to  do.  It  was  clearly  his  duty  to  do  so  if  he  wished  to 
perpetuate  his  lien. 

In  Bucher  v.  Wagoner ^  13  Neb.,  424,  which  we  think  is 
decisive  of  this  case,  it  was  held  that  a  substantial  compli- 
ance with  the  statute  was  necessary,  otherwise  no  lien  was 
acquired.     In  that  case  Judge  Maxwell,  in  writing  the 
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opinion  of  the  court,  says :  "  But  in  this  case  the  person 
taking  up  the  stock  refused  to  submit  the  matter  to  arbi- 
tration to  ascertain  the  amount  of  damages,  in  fact  refused 
to  select  an  arbitrator  or  submit  the  matter  to  adjudication. 
He  made  an  arbitrary  demand  for  damages,  and  refused  to 
take  the  necessary  steps  to  ascertain  the  actual  amount/' 
And  again  it  is  said :  "  But  the  person  taking  up  stock  ac- 
quires no  lien  thereon  unless  he  complies  substantially  with 
the  terms  of  the  statute,  and  this  the  defendant  wholly 
failed  to  do/' 

But  it  is  claimed  that  defendant  in  error  cannot  com- 
plain that  plaintifis  in  error  refused  to  appoint  an  arbitra- 
tor to  ascertain  the  damage  done,  for  the  reason  that  a  rea- 
sonable length  of  time  was  not  given  them  in  which  to  make 
the  selection  of  an  arbitrator.  However  that  might  have 
been,  had  plaintiff  in  error  required  further  time,  it  is  quite 
clear  that  the  rule  contended  for  can  have  no  application 
to  this  case,  for  plaintiff  in  error  refused  to  make  such  ap- 
pointment. It  would  have  accomplished  nothing  to  wait 
longer  when  plaintiff  in  error  had  already  decided  he  would 
make  no  selection.  It  is  true  his  reason  for  declining  was 
that  it  was  impossible  to  ascertain  the  damages  done  to  his 
cows  at  thjit  time.  But  this  does  not  aid  the  matter.  He 
could  not  legally  keep  the  animal  there  until  that  fact  could 
be  ascertained,  and  therefore  it  would  seem  that  he  would 
have  to  resort  to  another  remedy  for  damages  of  that  char- 
acter. It  is  evidently  the  purpose  of  the  law  that  the 
taker-up  of  stock  shall  have  a  lien  for  only  such  damages 
as  could  be  ascertained  by  arbitrators  to  be  immediately 
appointed. 

We  think  the  ruling  of  the^district  court  was  correct,  and 
the  judgment  is  affirmed. 

JtTDOMENT  AFFIRMED. 

The  other  judges  concur. 
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Andbew  Nelson,  plaintiff  in  errok,  v.  Anna  K. 
johansen,  defendant  in  brror. 

1.  Instructions  to  Jury.    When  upon  a  jury  trial  an  instruc- 

tion is  asked  by  which  it  is  sought  to  cover  the  whole  case  made 
by  the  party  asking  it,  all  the  essential  elements  of  the  case 
should  be  embodied  in  the  instruction,  otherwise  it  is  not  error 
to  refuse  it. 

2.  Guardian  and  Ward:    liability  of  guaedian  fob  neg- 

LIGBNGB  in  cabe  OF  WAED.  Where  an  infant  plaintiff  of  the 
age  of  eleven  years  resided  with  the  defendant,  and  where  it  was 
his  duty  to  keep  such  infant  properly  clothed,  if  she  left  hia 
house  on  a  very  cold  day  to  return  to  her  own  house  a  mile  and 
a  half  distant,  and  defendant  had,  in  violation  of  his  duty  and 
through  negligence,  failed  to  provide  sufficient  clothing,  and  she 
was  by  reason  thereof  badly  frozen,  the  defendant  would  be 
liable  for  such  damages  as  were  chargeable  to  his  want  of  care. 

3.  Verdict  Sustained.    When  the  testimony  is  conflicting  a  ver- 

dict will  not  be  set  aside  as  against  the  weight  of  evidence,  un- 
less such  verdict  is  clearly  and  manifestly  wrong. 

Error  to  the  district  court  for  Douglas  county.  Tried 
i)elow  before  Wakeley,  J. 

C,  A.  BaldwiTiy  for  plaintiff  in  erron 

John  C  Comriy  for  defendant  in  error. 

Reese,  J. 

Plaintiff  in  error  having  failed  to  appear  in  this  cause^  and 
having  filed  no  brief,  the  cause  was  submitted  by  defend- 
ant in  error  without  brief  or  argument,  according  to  the 
provisions  of  rule  four  of  this  court,  in  force  at  the  time  the 
same  was  filed. 

While  it  could  not  be  expected  that,  without  the  aid  of 
briefs  and  arguments  of  counsel  calling  the  attention  of  the 
court  to  the  errors  complained  of,  we  can  be  able  to  give 
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the  case  that  critical  examination  which  it  would  otherwise 
receive,  yet  we  devote  to  it  sufficient  attention  to  exam- 
ine the  questions  presented  by  the  record,  and  ascertain 
M'hether  such  errors  appear  of  record  as  to  require  the  re- 
versal of  the  case. 

The  action  in  the  district  court  was  brought  by  defend- 
ant in  error  by  her  next  friend,  she  being  a  minor.  The 
petition  alleges  that  in  the  year  1880,  when  she  was  of  the 
age  of  ten  years,  her  father,  by  agreement  with  defendant 
in  error,  sent  her  to  the  home  of  defendant  in  error  to  re- 
side with  and  work  for  his  family  until  the  5th  day  of  De- 
cember, 1880,  and  that  at  that  time  and  upon  that  day — the 
weather  being  very  cold — plaintiiT  in  error  sent  her  home 
across  the  prairie,  a  distance  of  about  one  mile  and  a  half, 
so  poorly  and  thinly  clad,  and  so  exposed  to  the  inclement 
weather,  that  on  her  way  she  was  badly  frozen,  so  that  she 
was  for  a  long  time  sick,  confined  to  her  bed  and  suffered 
great  [>ain,  etc.,  and  whereby  she  was  greatly  damaged,  to- 
wit,  in  the  sum  of  $5,000,  for  which  she  asked  judgment. 

The  answer  of  plaintiff  in  error,  after  admitting  the 
fact  of  defendant  in  error  residing  with  him,  and  leaving 
him  at  the  time  alleged,  denies  all  improper  treatment  of 
defendant  in  error  on  his  part;  allies  that  she  came  to  live 
with  him  for  the  term  of  three  years,  but,  at  the  instigation 
and  by  command  of  her  parents,  left  him  on  the  day  named 
witliout  any  knowledge  on  his  part  as  to  what  clothing 
*:he  wore,  and  while  he  was  from  home;  that  she  was  pro- 
vided with  suitable  clothing,  some  of  which  she  had  left  at 
her  own  home ;  and  pleading  such  other  facts  as  if  established 
by  proof  would  exonerate  him  from  any  charge  of  cruel  or 
improper  treatment  of  defendant  in  error.  The  trial  re- 
sulted in  a  verdict  and  judgment  in  favor  of  defendant  in 
«rror  for  the  sum  of  two  hundred  and  fifty  dollars. 

The  errors  assigned  in  the  petition  in  error  are,  that  the 
t»urt  erred  in  giving  certain  instructions  referred  to  by 
numbers,  and  in  refusing  others  which  are  designated  in- 
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the  same  way.  Also  that  the  verdict  is  coDtrary  to  law^ 
and  is  contrary  to  and  against  the  weight  of  the  evidence 
in  the  case.  Other  general  assignments  are  made  in  the 
usual  statutory  form. 

As  to  the  first  assignment  of  error,  that  the  court  erred 
in  giving  the  instructions,  six  in  number,  referred  to,  it  is 
sufficient  to  say  that  we  have  examined  them,  and  do  not 
detect  any  misstatements  of  the  law  or  improper  directions, 
to  the  jury. 

The  instructions  refused,  and  of  which  refusal  complaint 
is  made,  are  as  follows  : 

"  8.  If  the  jury  are  satisfied  from  the  evidence  that  at 
the  time  the  plaintiff,  Anna  K.  Johansen,  left  the  home  of 
the  defendant  to  go  home,  on  December  5th,  the  defendant 
was  not  at  home,  and  did  not  knpw  when  he  left  his  home 
that  she  was  going  to  leave  his  place  that  day,  and  the  de^ 
fendant  did  not  send  her  away,  the  plaintiff  can  not  re^ 
cover,  and  your  verdict  must  be  for  the  defendant.'^ 

"4.  The  parents  of  Anna  being  her  natural  guardiana 
had  the  right  to  direct  and  control  her  actions ;  and  if  tho 
jury  shall  find  from  the  evidence  that  on  the  day  preced- 
ing the  day  she  left  the  defendant's  her  parents  told  her 
to  come  home,  and  she  communicated  that  to  the  defend^ 
.  ant,  and  that  he  thereupon  told  her  that  he  would  rather 
she  would  not  go,  but  that  he  had  no  power  to  stop  her 
going,  that  he  did  not  want  her  to  go,  and  that  she  after- 
wards did  leave  without  defendant's  knowledge,  and  by 
reason  of  doing  so  took  cold,  and  was  sick,  the  defendant 
would  not  be  liable  therefor." 

"  5.  The  jury  are  instructed  that  if  the  plaintiff,  at  the 
time  referred  to,  left  the  defendant's  by  the  direction  of 
her  parents  and  against  the  advice  of  the  defendant,  and 
that  by  reason  of  her  so  going  she  took  cold,  and  was  made 
sick,  the  defendant  would  not  be  liable  for  negligence  in 
permitting  her  to  go  home  under  these  circumstances  undor 
the  issues  made  by  the  pleadings  in  this  case." 
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The  petition  alleged^  and  the  testimony  on  the  part  of 
plaintiff  tended  to  show,  that  the  suffering  of  plaintiff  was 
caused  by  the  want  of  proper  clothing  for  the  purx)ose  of 
protecting  her  from  the  rigor  of  the  weather ;  that  it  was 
cold  and  she  was  very  thinly  clad.  Her  age  at  that  time 
was  about  eleven  years.  So  far  as  the  duty  of  plaintiff  in 
error  toward  her  was  concerned  he  stood  in  the  relation  of 
her  parent,  and  in  view  of  her  want  of  experience  and 
knowledge  it  was  his  duty  to  see  that  she  was  properly 
clothed.  If  he  failed  in  this,  through  negligence,  he  would 
be  liable  for  the  consequences.  By  an  examination  of  the 
forgoing  instructions  it  will  be  seen  that  they  fail  to  em- 
body this  important  element  in  this  case.  Even  if  she  had 
gone  home  without  his  knowledge,  and  by  the  express 
oommand  of  her  parents,  yet  it  would  not  relieve  him  from 
his  duty  to  exercise  proper  care  over  her,  and  to  see  that 
she  was  properly  and  as  near  as  mjght  be  comfortably 
clad.  For  this  reason  we  think  the  instructions  were 
properly  refused. 

It  is  nest  alleged  that  the  verdict  was  against  the  weight 
of  evidence,  and  was  not  supported  by  sufficient  evidence. 

Upon  this  branch  of  the  case  it  is  sufficient  to  say  that 
we  have  carefully  read  over  and  examined  all  the  testi- 
mony introduced  upon  the  trial,  and  find  it  conflicting  and 
quite  difficult  to  harmonize.  In  fact  there  was  a  sharp 
conflict  between  the  testimony  introduced  on  the  part  of 
defendant  in  error  and  that  presented  by  plaintiff  in  error. 
If  the  jury  believed  the  testimony  of  the  witnesses  pro- 
duced by  the  defendant  in  error,  there  was  sufficient  to 
sustain  the  verdict.  As  to  the  weight  of  the  testimony 
they  were  the  judges,  and  the  verdict  would  not  be  set  aside 
unless  clearly  and  manifestly  wrong. 

We  are  unable  to  discover  any  error. in  the  record,  and 
the  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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Phcenix  Insurance  Co.,  plaintiff  in  ebbor,  v.  John 
Lemke,  defendant  in  error. 

1.  Justice  of  Peace:    action  on  notb.    Where  an  action  is 

brought  on  a  promissory  note  before  a  justice  of  the  peace,  and 
.    the  note  is  copied  by  him  into  his  docket  and  a  summons  issued 
thereon,  it  is  a  sufficient  bill  of  particulars. 

2,     :    JUDGMENT.    Where  the  justice  has  in  his  possession  the 

instrument  on  which  the  action  is  brought,  and  there  is  no  affi- 
davit of  the  defendant  made  and  filed  with  him  denying  its  ex- 
ecution, nor  any  defense  made  to  the  action,  the  justice  may  ren- 
der judgment  on  such  instrument,  although  the  plaintiff  fail  to 
appear. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Mitchell,  J. 

MarqueU,  Deweeae  &  Hall,  for  plaintiflF  in  error,  cited : 
Wells  V.  Turner,  14  Neb.,  445. 

J.  E,  PhilpoUy  for  defendant  in  error,  cited :  Civil  Code, 
§§  951,  952.     McCormich  v.  Thompson,  10  Neb.,  491. 

Maxwell,  J. 

This  action  was  brought  before  a  justice  of  the  peace  upon 
a  promissory  note,  of  which  the  following  is  a  copy : 
"320.00. 

"  On  the  first  day  of  April,  1884,  for  value  received,  I 
promise  to  pay  to  the  Phoenix  Insurance  Company  of 
Brooklyn,  N.  Y.  (at  their  office  in  Chicago,  111.),  or  order, 
twenty  dollars,  in  payment  of  premium  on  policy  No.  096,- 
866  of  said  company.  If  this  note  is  not  paid  at  maturity 
said  policy  shall  then  cease  and  determine,  and  be  null  and 
void,  and  so  remain  until  the  same  shall  be  fully  paid  and 
received  by  said  company.  In  case  of  loss  under  said  pol- 
icy this  note  shall  immediately  become  due  and  payable. 
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and  shall  be  deducted  from  the  amount  of  said  loss.     It  is 
understood  and  agreed  that  this  note  is  not  negotiable. 

"  Dated  at  mj  farm  this  3d  day  of  April,  1883. 

"  John  Lemke. 

"  Witness,  J.  A.  Carpenter." 

The  note  was  filed  with  the  justice  as  a  bill  of  particu- 
lars. A  summons  was  issued,  which  was  returnable  on  the  ' 
6th  day  of  October,  1883.  On  the  return  day  the  defend- 
ant below  appeared  by  attorney  and  obtained  a  continuance 
until  the  11th  of  October,  1883,  at  2  o'clock  p.m.  At  2 
o'clock  P.M.,  October  11th,  1883,  the  attorney  for  Lemke 
appeared  and  moved  to  dismiss  the  action,  for  the  follow- 
ing reasons : 

1st.  Because  the  plaintiffs  had  filed  no  bill  of  particu- 
lars of  their  demand. 

2d.  Because  the  said  plaintiffi  had  not  filed  a  bill  of 
particulars  against  the  defendant. 

3d.  Because  the  said  plaintiff  did  not  appear  at  2 
o'clock  P.M. 

The  motion  was  overruled,  and  the  defendant  refusing 
to  appear  further,  judgment  was  rendered  in  favor  of  the 
plaintiff  for  the.  sum  of  (20  and  interest  and  costs.  The 
defendant  took  the  case  on  error  to  the  district  court,  where 
the  judgment  of  the  justice  was  reversed  and  the  cause  re- 
tained for  trial. 

The  question  here  involved  was  before  this  court  in 
Wells  V.  Turner,  14  Neb.,  445,  in  which  it  was  held  that  where 
a  promissory  note  was  lefl  with  a  justice  of  the  peace,  who 
copied  the  same  into  his  docket  and  issued  summons  thereon, 
it  was  a  sufficient  bill  of  particulars.  It  was  also  held  that 
a  justice  having  in  his  possession  the  evidence  of  indebted- 
ness upon  which  the  action  is  brought  may  render  judg- 
ment on  such  evidence  in  the  absence  of  any  of  the  parties. 
This,  we  think,  is  a  correct  statement  of  the  law.  The 
i^tatnte  requires  a  defendant  when  sued  on  an  instrument 
purporting  to  have  been  made  by  him,  but  who  controverts 
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the  making  of  the  same,  to  "  make  and  file  an  affidavit 
with  the  justice  of  the  peace  befqre  whom  the  suit  is  pend- 
ing, *  *  *  that  such  instrument  was  not  made,  given, 
subscribed,  accepted,  or  indorsed  hj  him."  Code,  §  1100a. 
If  no  affidavit  is  filed  in  cases  where  there  was  personal 
service,  the  presumption  is  that  the  instrument  is  genuine, 
and  proof  of  its  execution  is  unnecessary.  In  this  case  no 
affidavit  denying  the  execution  of  the  note  was  filed,  nor 
was  any  defense  made  to  the  same.  Technical  objection* 
are  not  favored,  and  will  not  be  sustained  unless  the  mat- 
ter complained  of  was  prejudicial.  But  in  this  case  there 
was  no  error  in  the  judgment  of  the  justice.  The  judg- 
ment of  the  district  court  is  reversed  and  that  of  the  jus- 
tice re-instated  and  affirmed. 

JUDGMElirr  AOOORDINGLT. 

The  other  judges  concur. 


John  C.  Watson,  appellant,  v.  Peteb  Ulbrich,  ap- 
pellee. 

1.  Purohaser  at  Judicial  Sale  not  Affeoted  by  Subse- 

quent Opening  of  Judgment.  A  purchaser  in  good  faith 
of  lands  the  title  of  which  was  acquired  through  judicial  pro- 
ceedings upon  constructive  service,  will  not  be  aflfect'ed  by  the 
subsequent  opening  of  the  decree  under  section  82  of  the  Code 

2.    .     Where  a  decree  is  vacated  under  section  82  of  the  Code, 

and  an  answer  filed  by  the  defendant  denying  the  facts  stated 
in  the  petition  and  praying  for  a  dismissal  of  the  action,  the  sub- 
sequent dismissal  of  the  suit  by  the  plaintiff  will  not  affect  the 
title  of  a  purchaser  in  good  faith  while  the  decree  was  in  foil 
force. 

Appeal  from  the  district  court  of  Otoe  county.   Heard 
below  before  Pound,  J. 
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John  C.  Watson,  for  appellant 
Oroff  &  Montgomery,  for  appellee. 
Maxwell,  J« 

On  the  4th  day  of  June,  1874,  one  H.  H.  Gray  ob- 
tained a  tax  deed  from  the  treasurer  of  Otoe  county  for 
the  north-west  quarter  of  section  34,  township  7  norths 
range  13  east,  in  Otoe  county.  On  the  8th  day  of  Jnne^ 
1876,  Gray  obtained  from  the  treasurer  of  said  county  a 
second  tax  deed  for  said  land.  On  the  3d  day  of  Febru- 
ary, 1878,  a  third  tax  deed  for  the  above  described  lands 
was  issued  to  Gray  by  the  treasurer  of  said  county.  All 
of  these  deeds  were  duly  recorded.  The  three  deeds  were 
made  in  pursuance  of  a  sale  of  the  land  for  taxes  for  tlie 
years  1868, 1869, 1870,  1871,  and  1872. 

In  February,  1878,  Gray  brought  an  action  in  equity 
against  Leonard  A.  Crandall,  in  the  district  court  of  Otoe 
county,  to  quiet  his  title  to  said  land.  Crandall  being  a 
non-resident  of  the  state  an  affidavit  for  publication  waa 
duly  made  and  filed,  and  notice  given  by  publication. 

In  April,  1878,  a  decree  was  rendered  wherein  the  court 
finds  "  that  he,  Gray,  has  the  legal  estate  in  fee  simple  in 
and  is  entitled  to  the  possession  of  the  same ;  that  neither 
the  defendant  nor  any  person  since  the  commencement  of 
this  action  has  any  estate  in  or  is  entitled  to  the  possession 
of  said  real  estate  or  any  part  thereof;  and  that  the  plain- 
tiff ought  to  have  his  title  and  possession  quieted  as  against 
the  defendant  as  prayed  for  in  his  petition  herein,'^  and  a 
decree  was  rendered  in  favor  of  Gray,  and  excluding 
Crandall  from  any  right,  title,  or  interest  in  the  property. 

On  the  25th  of  October,  1878,  Gray  sold  and  conveyed 
the  land  in  question  to  Holland,  and  Holland,  in  December^ 
1881,  in  consideration  of  the  sum  of  $1,700,  sold  and  con- 
veyed said  land  to  the  defendant. 
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In  March,  1883,  and  within  a  few  days  of  five  years 
from  the  date  of  the  decree,  and  more  than  a  year  after 
TJIbrich's  purchase,  Crandall  served  a  notice  upon  Gray, 
who  at  that  time  lived  in  Wisconsin,  of  his  application  to 
open  the  decree.  On  the  hearing  of  the  application  Cran- 
dall was  permitted  to  answer  upon  payment  of  costs.  He 
thereupon  filed  an  answer  as  follows :  '*  Now  comes  the  said 
defendant,  Leonard  H.  Crandall,  and  for  answer  to  plain- 
tiflf's  petition  denies  that  plaintifi^  is  the  owner  of  the  north- 
west quarter  of  section  thirty-four,  in  town  seven,  range 
thirteen  east,  in  Otoe  county  *  *  *  Denies  that  he 
has  any  valid  tax  deed  to  or  for  said  land.  Denies  that 
plaintiff  ever  made  any  valid  purchase  of  said  land  for 
taxes  of  any  year  in  1869  or  any  other  years.  Denies  that 
there  was  any  valid  sale  of  said  land  for  taxes  made  in  the 
year  1869,  in  1874,  or  any  other  years,  for  the  taxes  of 
1872  or  any  other  year.  Denies  that  any  valid  deed  was 
€ver  executed  by  the  treasurer  of  Otoe  county  for  the  tax 
of  any  year  whatever,  or  at  any  time  whatever." 

Defendant  says,  "  that  he  is  the  owner  of  said  land,  and 
asks  that  plaintiff's  bill  be  dismissed,  and  that  this  de- 
fendant may  have  judgment  for  costs."  Gray  thereupon 
dismissed  the  action  without  prejudice. 

On  the  12th  day  of  March,  1883,  Crandall  conveyed  all 
his  interest  in  the  land  in  question  to  one  James  C.  Young, 
who,  in  December,  1883,  conveyed  to  the  plaintiff,  who 
thereupon  brought  this  action,  wherein  he  "  prays  that  each 
of  said  deeds  as  aforesaid  made  be  declared  of  no  effect, 
«nd  that  they  be  set  aside  and  held  for  naught,  and  that 
plaintiff  have  his  title  quieted  to  said  premises,  and  for 
such  other  relief  as  he  may  be  justly  and  equitably  entitled 
to."  Issues  were  joined,  and  on  the  trial  the  court  found 
in  favor  of  the  defendant,  and  dismissed  the  action.  The 
plaintiff  appeals. 

The  principal  question  to  be  determined  is,  whether  or 
not  the  decree  in  favor  of  Gray  rendered  upon  construe- 
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live  service  is  valid  until  set  aside.  No  objection  is  liiatle 
to  the  service  or  any  of  the  proceedings  connected  with  it. 
The  real  estate  in  controversy  was  within  the  jurisdiction 
of  the  district  court^  and  that  court  had  authority  in  a 
proper  case  to  render  the  decree  confirming  the  title  of 
Gray. 

In  Oastjique  v.  Imriey  L.  R.,  4  H.  of  L.,  414-129,  Mr. 
Justice  Blackburn  says,  "  We  think  the  inquiry  is,  whether 
the  subject  matter  was  so  situated  as  to  be  within  the  law- 
fill  control  of  the  state  under  the  authority  of  which  the 
court  sits ;  and  secondly,  whether  the  sovereign  authority 
of  the  state  has  conferred  on  the  court  jurisdiction  to  de- 
cide as  to  the  disposition  of  the  thing,  and  the  court  has 
acted  within  its  jurisdiction.  If  these  considerations  are 
fulfilled  the  adjudication  is  conclusive  against  all  the 
world/'  Grignon^a  Leasee  v,  Astor,  2  How.,  339.  Thomjh 
Hon  V.  Tolmie,  2  Peters,  162.  Ballow  v.  Hudson,  13  Gratt., 
672.  McPherson  v.  Cunliff,  11  Serg.  and  R.,  422.  Sew- 
ard V.  Didier^  16  Neb.,  58.  Trumble  v.  Williams  et  aLy 
aide  p.  144.  The  court,  therefore,  in  this  case  having  au- 
thority to  render  the  decree  and  jurisdiction  of  the  subject 
matter,  its  decree  is  conclusive  upon  the  property  until 
vacated  under  the  statute  or  set  aside. 

Section  82  of  the  Code  provides  that  "  a  party  against 
whom  a  judgment  or  order  has  been  rendered  without  other 
service  than  by  publication  in  a  newspaper,  may,  at  any 
time  within  five  years  after  the  date  of  the  judgment  or 
order,  have  the  same  opened  and  be  let  in  to  defend ;  be- 
fore the  judgment  or  order  shall  be  opened  the  applicant 
shall  give  notice  to  the  adverse  party  of  his  intention  to 
make  such  an  application,  and  shall  file  a  full  answer  to 
the  petition,  pay  all  costs,  if  the  court  require  them  to  be 
paid,  and  make  it  appear  to  the  satisfaction  of  the  court, 
by  affidavit,  that  during  the  pendency  of  the  action  he  had 
no  actual  notice  thereof  in  time  to  appear  and  make  his  de- 
fense; hut  the  iiUe  to  any  property  the  subject  of  ihejudg- 
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meiit  xyr  order  sought  to  be  opened,  which  by  it,  or  in  con- 
sequence of  it,  shall  have  passed  to  a  purchaser  in  good 
faith,  shall  not  be  affected  by  any  proceedings  under  this 
section,  nor  shall  they  affect  the  title  of  any  property  sold 
before  judgment  under  an  attachment,"  etc. 

It  will  be  seen  that  the  title  of  a  bonafde  purchaser  ac- 
quired while  the  decree  is  in  full  force  is  protected.  This 
question  was  before  this  court  in  Soudder  v.  Sargent,  15 
Neb.,  102,  and  it  was  held  that  a  bona  fide  purchaser  was 
entitled  to  protection.  A  statute  of  this  kind  is  liable  to 
abuse ;  and  courts  should  exercise  great  care  to  see  that 
the  claims  which  are  the  subject  of  the  action  are  well 
founded ;  but  the  decree  when  rendered,  if  the  court  had 
jurisdiction,  is  valid  until  set  aside,  at  least  so  far  as  bona 
fide  purchasers  of  the  property  are  concerned.  And  the 
order  of  the  court  permitting  the  defendant  to  answer  and 
make  his  defense  is  merely  for  the  purpose  of  determining 
the  respective  rights  of  the  plaintiff  and  defendant,  and 
does  not  affect  innocent  third  parties ;  and  the  dismissal  of 
the  action  will  not  affect  their  rights.  Where  the  plain- 
tiff, upon  an  answer  being  filed,  dismisses  the  action  with- 
out a  trial,  and  the  suit  was  not  founded  on  a  valid  claim, 
but  was  a  mere  pretext  for  obtaining  the  defendant's  prop- 
erty, there  is  no  doubt  the  plaintiff  would  be  liable  for  the 
value  of  the  property  so  converted.  It  is  unnecessary, 
however,  to  consider  that  question.  As  the  defendant  is  a 
bona  fide  purchaser  under  the  decree  confirming  Gray's 
title  to  the  property  in  controversy  he  is  not  affected  by 
the  subsequent  opening  of  the  decree  and  dismissal  of  the 
action.  The  judgment  of  the  court  below  is  therefore 
affirmed. 

Judgment  affibmed. 

The  other  judges  ooncor. 


r 
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Claus  Peters,  platktiff  in  eeeob,  v.  Albert  F. 
Paesoxs,  defendant  in  error. 


denial  by  the  defendant  in  his  answer  of  the  facts  stated  in  the 
petition  is  not  an  assertion  of  ownership  of  the  property;  and 
does  not  waive  a  demand  where  such  demand  is  necessary  be- 
fore bringing  suit. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

Charles  0.  Whedon^  for  plaintiflF  in  error. 

A,  W.  Udd,  for  defendant  in  error. 

Maxwell^  J. 

This  is  an  Action  of  replevin  brought  by  the  defendant 
in  error  against  the  plaintiff  to  recover  the  possession  of 
'*  one  bay  horse,  one  sorrel  horse/'  in  which  he  claims  a 
special  ownership  by  virtue  of  a  chattel  mortgage  executed 


18  191' 
80  186, 


18  191 
84  447 


18  101 
36  734 
18  toil 


1.  Chattel  Mortgage:    descbiption  of  fbopebty.    Where  the 

property  was  djescribed  in  a  chattel  mortgage  as  "  one  bay  horse  |  41     96| 

eight  years  old,  weight  about  1,200,'*  and  it  was  stated  in  the  ,  J§  JJjl 

mortgage  that  the  mortgagor,  who  was  a  resident  of  the  county,  ^-        | 

was  "lawfully  possessed  of  said  goods  and  chattels,'*  JJcW,  f58  saoj 
Snfficient  to  put  a  purchaser  on  inquiry. 

2.    :     EXEcruTioN    op   mobtgage   befobe   payment   fob 

CHATTELS.  Where  a  part}-^  purchased  horses  upon  condition 
that  he  should  pay  for  them  by  a  certain  date,  and  paid  for  them 
at  the  time  agreed  upon,  but  before  doing  so  he  executed  a  chat- 
tel mortgage  on  them,  Held^  That  so  far  as  the  mortgagee  was 
concerned  the  title  of  the  mortgagor  related  back  to  the  date  of 
purchase. 

3.  Beplevin:    demand:    costs.    Where  a  defendant  is  rightly 

in  possession  of  property  the  plaintiff  must  demand  possession 
thereof  before  bringing  an  action  of  replevin,  otherwise  the  de- 
fendant will  not  be  liable  for  costs. 

4.    :    answeb:    oenebal  denial  rNsuFFiciENT.    A  mere 
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by  ODe  B.  E.  Glazier.  It  is  alleged  in  the  petition  that 
the  defendant  (plaintiff  in  error)  "  wrongfully  detains  said 
property  from  the  possession  of  this  plaintiff,"  etc.  It  is 
also  alleged  that  '*  prior  to  the  commenceraent  of  this  ac- 
tion the  said  plaintiff  demanded  possession  of  said  property 
of  defendant  which  said  defendant  refused  and  still  re- 
fuses." The  answer  is  a  general  denial.  On  the  trial  of 
the  cause  the  jury  found  that  the  plaintiff  below  had  a 
special  ownership  in  the  bay  horse  described  in  the  petition^ 
and  that  the  value  of  the  possession  was  the  sum  of  $67.60. 
A  motion  for  a  new  trial  having  been  overruled,  judgment 
was  rendered  on  the  verdict. 

It  appears  from  the  evidence  that  in  September,  1882^ 
one  Silas  M.  Clark,  of  Lancaster  county,  was  the  owner  of 
the  horses  in  question,  and  entered  into  a  contract  to  sell 
the  same  to  one  B.  E.  Glazier  for  the  sum  of  $160. 

To  obtain  money  to  pay  for  them,  and  for  other  pur- 
poses. Glazier,  on  the  26th  of  September  of  that  year,  exe« 
cuted  a  chattel  mortgage  upon  the  horses  in  question  and 
other  property  to  the  defendant  in  error.  In  this  mort- 
gage the  horses  are  described  as  follows:  "One  bay  horse 
8  years  old,  weight  about  1,200;  oneson^el  horse  10  years 
old,  weight  about  1,000."  The  mortgage  contains  this  al- 
legation: "And  I,  the  said  mortgagor,  do  solemnly  de- 
clare and  represent  unto  the  said  mortgagee  that  I  am 
lawfully  possessed  of  said  goods  and  chattels  as  of  my  own 
property,  that  the  same  are  free  and  clear  of  all  incum- 
brances for  obtaining  the  above  money." 

The  testimony  shows  that  Glazier  was  at  that  time  re- 
siding in  I^ancaster  county,  and  that  the  property  was 
within  that  county.  Soon  afterwards  Glazier  traded  the 
horses  in  question  to  the  plaintiff  in  error  for  a  span  of 
mules.  This  action  was  brought  against  him  to  recover 
the  possession  of  the  property ;  but  as  he  had  disposed  of 
the  sorrel  horse  before  the  action  was  brought  the  bay 
horse  alone  was  taken  under  the  order  of  replevin. 
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The  first  error  relied  upon  by  the  plaintiff  is,  that  the 
description  of  the  horses  in  the  mortgage  is  not  sufficient 
to  charge  third  persons  with  notice. 

In  Jordan  v.  Hamilton  County  Bank^  11  Neb.,  503,  the 
description  of  the  property  was  as  follows:  "Two  mules, 
one  bay  and  one  brown,  aged  eight  years;  one  bay  horse, 
age  five  years,  one  black  mare,  aged  eight  years.  *  *  * 
Nine  acres  pf  growing  wheat  situated  on  sec.  35,  town  12, 
range  6.^'  This  was  held  to  be  sufficient.  In  this  case  the 
description  of  the  property  in  dispute  is  "one  bay  horse 
eight  years  old,  weight  about  1,200,"  of  which  the  mort- 
gagor was  possessed.  This  certainly  is  sufficient  to  put 
a  purchaser  on  inquiry,  particularly  where  "the  mortgagor 
appears  to  have  possessed  but  one  horse  of  that  color,  and 
it  is  shown  that  Glazier  was  actually  using  the  horse  in 
question  for  some  time  before  and  at  the  time  he  traded 
the  same  to  the  plaintiff  in  error. 

Objection  is  made  that  the  age  of  the  horse  is  shown  to 
have  been  much  greater  than  was  stated  in  the  mortgage, 
consequently  calculated  to  mislead.  The  testimony  tends 
to  show  that  the  horse  in  question  was  about  twenty  years 
of  age.  There  ia  no  proof  that  Glazier  had  been  informed 
by  Clark  as  to  the  age  of  the  horse  when  he  purchased 
him,  nor  that  it  was  a  material  part  of  the  description.  The 
bay  horse  is  shown  to  have  weighed  about  1,200  pounds  at 
the  time  of  the  execution  of  the  mortgage,  and  to  have  had 
a  star  in  his  forehead  and  "  some  white  on  his  feef  As 
Glazier  possessed  no  other  bay  horse,  the  description  seems 
to  be  sufficient. 

2.  The  testimony  tends  to  show  that  Glazier  made  a 
contract  for  the  purchase  of  the  horses  about  the  25tli  of 
September.  Glazier  had  taken  the  horses  on  trial,  under 
an  agreement  that  if  he  did  not  pay  for  them  he  would  pay 
$1.50  per  day  for  their  use.  While  in  possession  of  them 
under  this  contract  the  mortgage  was  executed,  the  horses 
not  being  paid  for  until  the  4th  or  5th  of  the  following 
13 
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October.  The  plaintiff  claims^  therefore,  that  Glazier  pos- 
sessed no  interest  that  was  susceptible  of  being  mortgaged, 
therefore  the  mortgagee  acquires  no  interest  by  the  mort- 
gage. This  position,  however,  is  untenable.  While  Gla- 
zier seems  to  have  executed  the  mortgage  before  he  was  the 
full  owner  of  the  horses,  yet  he  was  in  possession  under  a 
contract  which  resulted  in  his  acquiring  the  full  title  from 
Clark ;  in  other  words,  under  a  contract  that  if  he  paid  for 
them  by  a  day  named  the  title  was  to  be  complete  in  him. 
This  payment  he  made,  and  it  related  back  to  the  time 
the  contract  was  entered  into.  The  mortgage,  therefore,  is 
valid. 

3.  That  the  defendant  below  came  rightfully  into  the 
possession  of  the  property,  and  as  no  demand  was  made 
upon  him  for  the  possession,  he  should  not  be  taxed  with 
costs.  It  will  be  observed  that  it  is  alleged  in  the  petitiou 
that  a  demand  was  made  on  the  defendant  below  for  the 
delivery  of  the  property  before  the  commencement  of  the 
suit.  This  is  denied  in  the  answer,  and  there  is  no  proof 
on  that  point,  hence  the  plaintiff  below  has  failed  to  that 
extent  to  make  out  his  case.  In  justification  of  the  failure 
to  prove  a  demand  it  is  said  in  the  brief  of  the  plaintiff 
that,  "  in  this  case  the  defendant  claimed  the  property  as 
his,  denied  plaintiff's  claim  of  title  and  right  of  possession, 
and  contested  every  effort  made  by  plaintiff  to  assert  his 
rights  and  recover  said  property ,''  citing  Homan  v.  La- 
boo^  1  Neb.,  209.  Homan  v.  Laboo,  2  Id.,  291.  In  the 
case  cited  in  1  Neb.  it  is  said  (pages  209,  210),  "Laboo, 
answering,  does  not  disclaim  ownership  nor  put  in  the  plea 
of  non  detinety  under  which,  with  the  right  of  Homan  es- 
tablished as  pledgee,  he  might  have  claimed  protection  from 
costs  as  an  innocent  party  upon  whom  no  demand  had  been 
made;  but  beside  denying  Homan's  claim  and  charging 
conspiracy  between  Homan  and  Ward,  he  avers  that  he 
is  the  owner  of  said  mules  and  entitled  to  the  possession  of 
the  same.'' 
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In  Homan  v.  Laboo  the  defendant  claimed  the  property 
as  bis  own.  Being  his  own  he  would  not  deliver  it  to  the 
plaintiff^  hence  the  court  held  the  demand  would  be  of  no 
avail,  and  was  waived.  Johnso7i  v,  Howe,  2  Gilm.,  344. 
Cram  v.  Kroger,  22  111.,  74.  La  Place  v.  Aupoix,  1  Johns. 
Cases,  407.  Applet<m  v.  BarreU,  29  Wis.,  221.  Wells  on 
Replevin,  §  373.  A  mere  denial  of  the  plaintiff's  right  to 
the  possession,  however,  is  not  a  plea  of  property  in  the  de- 
fendant, and  does  not  waive  a  demand  where  one  is  neces- 
sary to  entitle  the  plaintiff  to  recover.  Where  a  party  is 
in  the  rightful  possession  of  goods  the  law  presumes  that 
he  will  deliver  the  same  to  the  owner  upon  request,  and  it 
will  not  charge  him  witl^  the  costs  of  litigating  the  right  to 
the  possession  of  the  same  until  his  holding  becomes  wrong- 
ful, by  reason  of  his  refusal  to  deliver  the  goods.  As  there 
was  no  demand  made  in  this  case  before  bringing  the  ac- 
tion, the  defendant  below  is  not  chargeable  with  costs.  The 
judgment  as  to  costs  is  therefore  reversed,  and  judgment 
for  costs  is  rendered  against  the  plaintiff  below.  In  all 
other  respects  the  judgment  is  a£Srmed. 

Judgment  accordingly. 
The  other  judges  ooncur. 


Wesi-ey  J.  Traphagen,  appellant,  v.  Lizzie  W.  Ir- 
win AND  Sarah  J.  Pound,  appellees. 

1.  Conveyance:    bbcobd:    koticb.     The  record  of  a  oonvey- 

anoe  or  mortgage  is  constractive  notice  to  those  only  who  must 
tiace  their  title  through  the  grantor  or  mortgagor. 

2.    :    :     .     A  deed  or  mortgage  of  real  estate 

executed  by  a  party  oat  of  possession  and  having  no  record  title 
er  apparent  interest  in  the  premises  is  not  alone,  when  recorded, 
oonstractive  notice  of  the  title  or  interest  of  snch  grantee  or 
mortf^agee  against  one  who  traces  his  title  from  the  apparent 
owner. 
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3.  Judgment:  pbactice.  Leave  given  the  plaintiff  to  require> 
the  defendant  to  marshal  Becorities  and  exhaust  those  upon 
which  the  plaintiff  has  no  lien,  before  resorting  to  the  latter. 

Appeal  from  Lancaster  county.  Tried  below  before^ 
Mitchell,  J. 

J.  B.  Webster  and  W.  E.  Stewart,  for  appellant,  cited  t 
Wing  V.  McDowell,  Walk.  Ch.,  183.  Or  owning  v,  Behuy 
10  B.  Mon.,  385.  Uhl  v.  Ran,  13  Neb.,  360.  Morse  v. 
Godfrey,  3  Story,  389.  Oafford  v.  Steams^  51  Ala.,  443. 
Poioell  V,  Jeffries,  4  Scam.,  391.  Zom  t?.  jB.  Co.,  5  S.  C. 
(Richardson),  97-98.  Manhattan  Co.  v.  Everston,  6  Paige^ 
457.  Cary  v.  White,  52  N.  Y.,  141.  Holbrooh  v.  Tln^ell.^ 
9  Pick.,  108.  Gilbert  v.  Bulkly,  5  Conn.,  264.  Faw^ 
cetts  V.  Kimmey,  33  Ala.,  264.  Kearsing  v.  Kilidn,  18  Cal.^ 
494.  Holmes  v.  Trout,  7  Peters,  213.  Hotoard  v.  Huff-* 
man,  8  Head.,  563.  HaU  v.  MoDuff,  24  Me.,  312. 
Parker  v,  Kane,  4  Wis.,  12. 

Harwood,  Ames  &  Kelly,  for  appellees,  cited :  Edmin^ 
ster  r.  Higgins,  6  Neb.,  265.  Rhea  v.  Reynolds,  12  Neb.,. 
128.  Galway  v.  Malchow^  7  Id.,  285.  Chicago  v.  Witt, 
75  111.,  211.  Fenno  v.  Sayre,  3  Ala.,  478.  Galder  v. 
Chapman,  52  Pa.  St.,  359.  Ligktner  v.  Mooney^  10  Watts, 
407.  Losey  v.  Simpson,  3  Stockt.  Ch.,  246.  Cook  v. 
n-avis,  20  N.  Y.,  402.    St.  John  v.  Conger,  40  111.,  535. 

Maxwell,  J. 

This  is  an  action  to  foreclose  a  mortgage  upon  lot  7,  in 
block  242,  of  Lincoln,  alleged  in  the  petition  to  have  beeu 
executed  by  William  Royce  and  wife  to  the  plaintiff.  Tiie 
c  ourt  below  found  the  issues  in  favor  of  the  defendants 
and  that  the  mortgage  was  void  as  to  them.  The  plain^ 
tiff  appeals. 

It  appears  from  the  record  that  in. January,  1882,  one 
B.  F.  Cobb  was  the  owner  of  the  lot  in  question,  and  it  is- 


JULY  TERM,  1885.  197 


Trapha^n  v.  Irwin. 


alleged  that  on  the  20th  day  of  that  moDth  he  executed  a 
warranty  deed  for  said  lot  to  one  William  Koyce ;  that  there- 
upon Royoe  executed  a  mortgage  upon  said  lot  to  the 
plaintiff  to  secure  the  sum  of  $400,  payable  three  years 
from  date,  with  interest  at  10  per  cent.  Royce's  wife 
claims  she  did  not  sign  the  mortgage  or  give  her  assent  to 
it.  Royce,  so  far  as  appears,  never  had  possession  of  the 
property,  and  failed  to  record  his  deed. 

The  mortgage  to  Traphagen  was  delivered  to  Cobb,  and 
with  the  note  of  Royce  accompanying  the  same  was  sold  to 
the  plaintiff,  who  was  a  resident  of  Illinois.  To  induce  the 
plaintiff  to  purchase  the  same,  Cobb,  who  seems  to  have 
kept  an  abstract  of  titles,  sent  an  abstract  of  title  of  lot  7 
wherein  the  deed  from  him  to  Royce  is  marked  as  having 
been  recorded  January  20th,  1882.  Cobb,  at  this  time  and 
for  more  than  two  years  thereafter,  seems  to  have  been  in 
good  repute,  and  entrusted  by  the  plaintiff  and  others  with 
their  business,  and  there  is  no  doubt  that  so  far  as  the 
plaintiff  is  concerned  he  acted  in  the  utmost  good  faith. 
On  or  about  the  7th  day  of  April,  1884,  Cobb,  being  the 
apparent  owner  of  said  premises,  entered  into  a  written 
agreement  for  the  sale  of  the  same  to  Sarah  J,  Pound,  who 
immediately  took  possession  thereof  and  has  retained  pos- 
session ever  since.  On  or  about  the  24th  of  September, 
1884,  Cobb  being  still  the  apparent  owner  of  record  of 
«aid  lot,  and  being  indebted  to  the  defendant  Irwin  in 
the  sum  of  $2,450  conveyed  said  premises  to  her  with 
t)ther  property  by  warranty  deed.  This  deed  was  recorded 
the  next  day.  This  deed,  though  in  form  absolute,  was 
intended  as  a  mortgage.  Up  to  this  time  neither  the  de- 
fendant Irwin  or  Pound  had  actual  notice  of  the  mortgage 
to  the  plaintiff;  nor  did  they  have  such  notice  until  about 
the  1st  of  October,  1884. 

On  the  4th  of  October,  1884,  Cobb  and  wife  made  a 
quit-claim  deed  of  the  lot  to  the  defendant  Irwin,  and  about 
the  same  time  he  made  a  formal  assignment  of  his  interest 
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in  the  contract  above  referred  to  with  Mrs.  Pound,  and  oa 
the  8th  of  that  month  Mrs.  Pound  took  a  new  contract 
from  the  defendant  Irwin.  On  the  9th  of  that  month 
Koyce  and  wife  made  a  quit-claim  deed  of  the  lot  to  the 
plaintiff.  That  the  defendants  Irwin  and  Pound,  as  well 
as  the  plaintiff,  have  acted  in  good  faith  in  this  transactioa 
there  is  not  a  shadow  of  doubt.  The  only  question  that 
need  be  determined  is,  whether  or  not  the  recording  of  the 
mortgage  to  the  plaintiff  was  constructive  notice  to  the^ 
defiendants  Irwin  and  Pound. 

A  deed  duly  acknowledged  and  recorded  is  constructive 
notice  to  all  persons  claiming  through  or  under  the  grantor^ 
Johnson  V,  Stagg^  2  Johns.,  510.  Rogers  v.  Bur  char  dy  34 
Texas,  453.  Doe  v,  Beardaley^  2  McLean,  412.  Bates  v^ 
Norerossy  14  Pick.,  231.  SchvM  v.  Large,  6  Barb.,  373. 
Flynt  V.  Arnold,  2  Met,  619.  But  where  the  party  exe- 
cuting the  deed  or  mortgage  is  not  in  possession  and  haa 
no  record  title  or  apparent  interest  in  the  premises,  sk 
mortgage  executed  by  him  upon  such  premises  is  not  cou^ 
structive  notice  to  creditors  of  or  subsequent  purchasers 
from  the  apparent  owner.  Chicago  v.  Witt,  75  111.,  211. 
Fenno  v.  Sayre,  3  Ala.,  458.  Colder  v.  Chapman^  5^ 
Penn.  St.,  359.  Lightner  v.  Mooney,  10  Watts,  407, 
Loseyv,  Simpson,  3  Stockt.  Ch.,  246.  Cook  v.  Travis,  20 
N.  Y.,  402.     St.  John  v.  Conge^^,  40  III,  535.  ' 

The  reason  is,  the  record  of  a  conveyance  or  mortgage  ia 
constructive  notice  to  those  alone  who  must  trace  their  title 
through  the  grantor  or  mortgagor  by  whom  the  deed  or 
mortgage  was  made.  2  Pomeroy's  Eq.,  §  761,  and  casea 
cited.  The  plaintiff's  mortgage,  therefore,  was  not  con- 
structive notice  to  the  defendants. 

It  is  apparent,  however,  that  the  plaintiff  has  rights  m 
the  premises  which  will  be  protected  as  far  as  possible. 
The  defendant  Irwin  received  a  deed  for  a  large  amount  of 
real  estate,  as  heretofore  stated,  in  September,  1884.  Thia 
deed,  though  absolute  in  form,  was  in  fact  merely  a  mort^.. 
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gage.  The  quit-claim  deed  delivered  a  few  days  after- 
wards was  executed  after  the  defendants  had  actual  notice 
of  the  plaintiff's  rights.  The  value  of  the  property  thus 
mortgaged  does  not  appear  from  the  evidence;  but  if  in 
excess  of  the  defendant  Irwin's  claims  against  Cobb^  the 
plaintiff^  has  leave  to  require  her  to  marshal  such  securities 
and  exhaust  all  the  property  described  in  the  mortgage  ex- 
cept the  amount  due  from  Mrs.  Pound  for  lot  7,  in  block 
242,  in  Lincoln,  before  resorting  to  the  latter  fund ;  and 
that  she  receive  only  so  much  out  of  that  fund  as  will  sat- 
isfy her  claim,  and  assign  the  remainder  to  the  plaintiff*. 
In  all  other  respects  the  judgment  of  the  court  below  is 
affirmed. 

Judgment  aooordinqly. 

The  other  judges  concur. 


Thomas  Price,  plaintiff  in  error,  v.  Lancaster         |  S  m\ 
County,  defendant  in  error. 

1.  County  not  Liable  for  Taxes  Paid  by  Treasurer  to 

State,  School  Districts,  etc.  Where  a  ooanty  treasurer 
ooUects  aod  pays  over  taxes  for  the  state  and  for  school  dis- 
tricts and  other  municipalities  less  than  and  within  the  county, 
BDch  county  is  not  liable  to  the  tax  payer  for  such  taxes,  even  if 
illegally  levied,  and  this  would  be  true  whether  he  sought  to 
leoover  back  such  taxes  under  the  provisions  of  the  revenue  law 
or  as  a  general  creditor  of  the  county. 

2.  Limitation:  statute  not  applicable  to  delinquent 
TAXES.  The  statute  of  limitations  prescribing  the  time  within 
which  a  civil  action  may  be  brought  under  the  code  of  civil  pro- 
cedure, has  no  reference  to  the  time  within  which  delinquent 
taxes  may  be  collected  by  distress,  and  is  not  applicable  thereto. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 
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N,  C,  AbhoUj  for  plaintiflF  in  error. 
Walter  J.  Lamb,  for  defendant  in  error. 
Reese,  J. 

The  plaintiff  in  error  filed  his  petition  in  the  district 
court,  in  which  he  seeks  to  recover  certain  taxes  paid  to 
the  county  treasurer  for  the  years  1873  to  1881,  inclusive. 
It  is  alleged  that  the  county  treasurer,  on  the  12th  day  of 
December,  1882,  wrongfully  levied  upon  the  personal  prop- 
erty of  plaintiff,  and  was  proceeding  to  collect  the  taxes  by 
distraint,  when  he  paid  the  amount  demanded,  under  pro- 
test, for  the  purpose  of  preventing  a  sale  of  the  property. 
He  soon  afterwards  filed  his  claim  with  the  county  com- 
missioners, asking  that  the  money  be  refunded.  The 
amount  paid  was  $412.53.  The  county  board  refunded 
$25,  and  disallowed  his  claim  as  to  the  remainder.  He 
then  appealed  to  the  district  court,  where  defendant  de- 
murred to  his  petition.  The  demurrer  being  sustained,  he 
prosecuted  error  to  this  court. 

The  first  count,  or  cause  of  action,  in  the  petition — after 
setting  out  the  taxes  levied  against  him  for  the  various 
years — alleges,  that  of  the  taxes  so  paid  by  him  the  amount 
for  the  years  1873,  1874,  1875,  and  1877,  was  $182.53, 
and  that  "  there  was  no  assessment  of  said  property  by  any 
assessor  of  said  precinct ;  that  there  was  no  certificate  or 
oath  of  any  assessor  attached  to  or  returned  with  any  pre- 
tended assessment  roll  of  said  precinct  for  any  of  said  years 
to  the  county  clerk  or  commissioners  of  said  county,  and 
that  the  commissioners  had  no  authority  or  jurisdiction  to 
levy  any  tax  whatever  upon  any  of  the  property  of  the 
plaintiff.''  It  is  also  alleged  that  "  all  of  said  property  so 
pretended  to  have  been  assessed  was,  during  all  the  yeaFs 
herein  mentioned,  situated  in  Nemaha  precinct  in  said 
county  of  Lancaster,  and  the  plaintiff  was  during  said  time 
a  resident  of  said  precinct." 
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If  a  cause  of  action  is  stated  in  this  count  of  the  petition 
it  must  depend  upon  the  clause  which  seeks  to  avoid  the 
assessment,  for  it  is  not  claimed  the  property  was  not  tax- 
able. It  seems  to  us  that  the  clause  referred  to  is  entirely 
too  indefinite.  It  is  alleged  there  was  no  assessment  by 
any  assessor  of  the  precinct,  but  in  the  same  sentence  it  is 
alleged  that  there  was  no  oath  attached  to  the  assessment 
roll.  If  there  was  no  "  assessment  of  the  property  by  any 
assessor  of  the  precinct "  that  fact  might  avoid  an  assess^ 
roent ;  or  if  there  was  an  assessment,  but  the  oath  was  not 
taken  by  the  assessor  and  returned  with  the  assessment| 
that  fact  should  be- stated. 

But,  however  that  may  be,  the  county  could  not  be  held 
for  the  repayment  of  the  taxes  collected  for  the  state  or  any 
of  the  municipalities  less  than  the  county.  B.  &  M.  R,  R. 
Co,  V.  Buffalo  Co.y  14  Neb,  51.  If  plaintiff  seeks  to  re- 
cover by  a  compliance  with  section  144  of  the  revenue  law 
of  1879,  he  must  be  limited  to  the  provisions  of  section 
145,  Ch.  77,  Compiled  Statutes,  which  prohibits  the  re- 
funding of  taxes  unless  it  appears  that  they  were  levied  for 
an  ill^al  or  unauthorized  purpose,  or  that  the  property 
had  been  twice  assessed  in  the  same  year,  or  was  not  liable 
to  taxation.  The  petition  contains  no  all^ation  cover- 
ing any  of  these  conditions,  except  as  to  certain  bond  taxes, 
and  it  is  shown  that  a  greater  amount  was  allowed  by  the 
board  than  this  tax  amounted  to,  presumably  with  refer- 
ence to  it.  If  the  provisions  of  section  144  are  limited  by 
the  words  "  hereafter  levied  "  to  taxes  levied  after  the  act 
took  effect,  then  plaintiff  would  derive  no  benefit  from  it, 
as  the  taxes  referred  to  were  all  levied  prior  to  the  taking 
effect  of  the  act — September  1st,  1879 — so  that  either  with 
or  without  these  provisions  we  cannot  see  that  the  action 
could  be  maintained,  as  our  attention  has  been  called  to  no 
prior  law  permitting  the  refunding  of  taxes. 

The  principal  contention  of  plaintiff  is  based  upon  an- 
other count  or  paragraph  of  his  petition,  which  alleges,  in 
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substance^  that  more  than  four  years  had  elapsed  after  the 
taxes  became  due  and  before  the  levy  was  made  by  the 
officer^  and  that  during  all  of  said  time  the  plaintiif  had 
personal  property  in  the  county,  from  which  the  same 
might  have  been  collected,  and  that  therefore  the  claim  wa» 
barred  by  the  statute  of  limitations. 

We  are  unable  to  see  that  this  statute  applies  to  the  case* 
No  distinction  appears  to  have  been  made  between  real  and 
personal  property  taxes  by  the  law  in  force  at  the  time 
these  taxes  were  levied.  Taxes  were  declared  to  be  a  per- 
petual lien  upon  the  real  estate  upon  which  they  were 
levied,  and  no  provision  is  found  where  the  right  to  collect 
is  affected  by  the  lapse  of  time.  No  demancl  was  neces- 
sary, and  it  was  the  duty  of  the  owner  of  the  property  to 
attend  at  the  treasurer's  oflfice  and  pay  his  taxes.  The  stat- 
ute of  limitations  is  by  its  terms  limited  to  civil  actions 
under  the  code  of  civil  procedure,  and  we  cannot  see  that 
the  right  to  collect  delinquent  taxes  could  be  in  any  man- 
ner affected  thereby. 

But  plaintiff  insists  that  he  is  not  seeking  to  recover  un- 
der any  of  the  provisions  of  the  revenue  law,  but  upon  the 
ground  tJiat ''  defen«lant  has  money  in  its  possession  be- 
longing to  plaintiff  that  he  has  wrongfully  and  illegally 
been  forced  to  pay,  and  that  he  has  a  general  right  of  re- 
covery for  the  amount  thereof."  We  are  unable  to  agree 
to  this  proposition.  The  county  was  made  by  law  the  agent 
of  the  state  as  well  as  of  the  lesser  municipalities  within 
the  county,  for  the  collection  of  the  taxes  due  them.  If  we 
abandon  all  the  provisions  of  the  revenue  law  for  the  re- 
funding of  taxes,  and  all  statutes  giving  the  commissioners 
the  right  to  refund  it,  we  leave  the  commissioners  without 
authority  to  act,  and  the  appellate  court  could  gain  na 
jurisdiction  by  the  appeal.  Furthermore,  the  taxes  other 
than  county  taxes  could  in  no  sense  be  said  to  be  a  claim 
against  the  county. 

It  follows  that  the  decision  of  the  district  court  in  sua- 
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taiDing  the  demurrer  was  correct^  and  the  judgment  of  dis* 
missal  must  be  affirmed. 

Judgment  affirmed^ 

The  other  judges  concur. 


John  Casebeer  and  Mart  Drahoble,  plaintifes  in 
ERROR)  V.  Charles  P.  Eice  et  al.,  dependants  in 

ERROR. 

1.  Malicious  Prosecution.  In  a  case  of  malicious  proseciitioQ 
the  right  of  action  accrues  whenever  the  criminal  prosecntioD  is 
disposed  of  in  snch  a  manner  that  it  can  not  he  revived,  and  the 
prosecutor,  if  he  proceeds  further,  will  he  put  to  a  new- one. 
Casebeer  v.  DrahobUj  13  Neb.,  465. 

3.  Jury  Judge  of  Fact.    Questions  of  fact,  and  upon  conflicting 

testimony,  are  to  he  decided  by  the  trial  jury,  and  a  verdict'WiU 
not  be  set  aside  on  the  ground  of  a  want  of  sufficient  evidence 
to  support  it  unless  the  want  is  so  great  as  to  show  that  the  ver« 
diet  is  manifestly  wrong.  Sycamore  Marsh  Harvester  Co.  v.  Orun^ 
drad,  16  Neb.,  529. 

8.  Malicious  Prosecution :  fbobable  cause  :  proof  of  mal-^ 
IGB.  A  person  in  the  lawful  possession  of  property,  either  real 
or  personal,  may  hy  force  defend  against  an  unlawful  invasion 
of  his  rights,  if  such  invasion  is  by  force  and  violence,  providing 
such  resistance  is  necessary  to  the  protection  of  such  rights,  and 
provided  such  resistance  is  within  proper  bounds,  and  does  not 
hecome  aggressive.  And  where  in  such  case  the  person  making 
the  unlawful  attack  causes  the  person  attacked  to  be  arrested  for 
a  crime  in  making  such  defense,  such  arrest  will  be  without 
prohable  cause,  and  if  caused  with  the  intent  and  purpose  of 
wrongfully  injuring  the  person  arrested,  it  will  be  held  sufficient 
proof  of  malice. 

4.  False  Imprisonment:    evidence:    malice.    In  an  action 

of  false  imprisonment  it  is  incumbent  upon  the  plaintiff  to  prove 
hy  a  preponderance  of  testimony  that  the  criminal  prosecution 
was  without  probable  cause  and  was  malicious.     But  where  th» 
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want  of  probable  cause,  is  clearly  shown,  and  all  the  facts  and 
circamstances  of  the  case  are  before  the  jury,  they  may  find  from 
the  facts  showing  a  want  of  probable  cause,  that  the  prosecu- 
tion was  malicious. 

€.    :     PBOBABLE  cause:     malice.     While  ordinarily  the 

question  of  what  constitutes  probable  cause  for  a  criminal  prose- 
cution does  not  depend  necessarily  upon  whether  the  offense 
has,  in  fact,  been  committed,  nor  whether  the  accused  is  inno- 
cent or  guilty,  yet  where  before  the  commencement  of  a  criminal 
prosecution  the  promoters  of  such  prosecution  were  x>ossessed  of 
full  knowledge  of  all  the  real  facts  in  the  case,  and  knew  that 
the  party  charged  was  not  guilty  of  the  alleged  offense,  proof  of 
the  real  facts  in  the  case  may  be  made  for  the  purpose  of  show- 
ing a  want  of  probable  cause  and  malice. 

Ekror  to  the  district  court  for  Gage  county.  Tried 
below  before  Davidson,  J. 

G.  M.  O^Brien  and  J.  E.  Btish,  for  plaintiflfe  in  error, 
on  first  point,  cited :  2  Addison  on  Torts,  759.  Bacon  v, 
Tovm,  43  Gushing,  217.  Parker  v.  Farley,  107  Gushing, 
482.  Cardival  v.  Smithy  100  Mass.,  159.  Dreggs  ».  Bur- 
ion,  44  Vermont,  124.  On  fourth  instruction,  cited:  2 
Hilliard  on  Torts,  469,  Ghap.  16,  §  2466.  Harpham  r. 
Whitney,  77  111.,  82.     Ewing  v.  Sandford,  19  Ala.,  605. 

L.  M.  Pemberton,  and  A.  H,  Baboook,  for  defendants  in 
error,  on  fourth  instruction,  cited:  1  Hill,  on  Torts, 
191.  Goolej  on  Torts,  167.  2  Add.  on  Torts,  693. 
Desty  Am.  Gr.  Law,  §  130m.  Soribner  v.  Beach,  4  Denio, 
448.  Parsons  v.  Brown,  15  Barb.,  590.  Ceney  v.  The 
People,  45  Id.,  262.  Merriam  v.  Mitchell,  13  Me.,  439. 
ShaiU  V.  Brown,  28  Iowa,  37. 

Reese,  J. 

From  the  record  and  pleadings  in  the  cause  it  appears  that 
on  or  about  the  29th  of  October,  1880,  the  defendants  in 
error  were  arrested  upon  a  criminal  charge  made  against 
them  before  the  county  judge  of  Gage  county.     The  crime 
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charged  by  the  complaint  was  that  of  an  unlawful  assembly 
or,  perhaps,  what  is  denominated  "rout/'  The  complaint 
was  signed  and  sworn  to  by  Mathias  Drahoble,  tte  hus- 
band of  one  of  plaintiflFs  in  error.  Such  proceedings  were  had 
as  resulted  in  a  dismissal  of  the  cause  and  the  discharge  of  the 
accused  by  reason  of  the  failure  of  the  prosecution  to  give 
security  for  costs.  Defendants  in  error  then  brought  suit 
in  separate  actions,  alleging  damages  sustained  by  reason 
of  the  arrest,  etc.,  and  that  the  prosecution  was  malicioua 
and  without  probable  cause.  Averments  are  made  in  the 
petitions  charging  both  of  plaintiffs  in  error  with  causing^ 
the  arrest. 

Plainti^  in  error  filed  separate  answers,  Mary  Dra- 
hoble denying  generally  the  allegations  of  the  petitions,  and 
John  Casebeer  admitting  the  prosecution,  but  denying  any 
connection  with  it.  By  agreement  the  causes  were  tried 
together.  The  jury  found  for  defendants  in  error,  and  re- 
turned verdicts  assessing  Rice's  damages  at  $102,  and  M.. 
Candace  Casebeer's  at  $200.  Defendants  in  that  case  pro- 
secute error  to  this  court. 

The  first  contention  is,  that  the  dismissal  of  the  criminal 
prosecution  was  not  such  a  final  determination  thereof  as 
would  entitle  defendants  in  error  to  recover.  While  there 
are  some  cases  which  seem  to  hold  with  plaintiffs  in  error 
upon  that  point,  yet  we  deem  it  well  settled  by  the  great 
weight  of  authority  that  there  was  such  a  final  termination 
of  the  prosecution  as  would  enable  defendants  in  error  to 
maintain  their  action  if  the  prosecution  was  found  to  be 
malicious  and  without  probable  cause.  In  Casebeer  v, 
LrahobU,  13  Neb.,  465,  it  was  held  that  the  right  of  ac- 
tion-accrues "whenever  the  particular  prosecution  be  dis- 
posed of  in  such  a  manner  that  this  (it)  cannot  be  revived, 
and  the  prosecutor,  if  he  proceeds  further,  will  be  put  to  a 
new  one.'' 

It  is  next  insisted  that  neither  of  the  plaintiffs  in  error 
had  anything  to  do  with  the  criminal  prosecution  and  are 
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therefore  in  no  way  responsible  for  the  same,  nor  in  any 
sense  liable  in  this  action,  even  if  the  prosecution  was  ma- 
licious and  without  probable  cause.  Upon  this  branch  of 
the  case  there  was  a  direct  conflict  of  testimony.  The  rule 
is  well  settled  in  this  court  that  in  such  cases  the  verdict 
will  not  be  molested  unless  the  preponderance  of  the  testi- 
mony is  so  clearly  against  it  as  to  satisfy  the  mind  that  it  is 
clearly  and  manifestly  wrong.  Sycamore  Marsh  Harvester 
Co.  V.  Grundrad,  16  Neb.,  537.  Applying  this  rule  to  the 
case  at  bar,  we  are  to  inquire  whether  or  not  there  was  suffi- 
cient testimony  upon  this  point  to  sustain  the  verdict. 

Hon.  J.  E.  Cobbey,  the  county  judge  before  whom  .the 
criminal  prosecution  was  conducted,  was  called  as  a  witness 
on  the  part  of  defendants  in  error,  and  after  the  preliminary 
proof  of  signatures,  etc.,  to  certain  files  and  records  had  been 
made,  be  is  asked  to  state  who  filed  the  complaint  with 
him.  His  answer  was,  "  Why,  Mrs.  Drahoble  filed  it,  I 
think — that  is,  handed  it  to  me.  It  was  not  sworn  to  before 
me,  but  it  was  handed  to  me  by  Mrs.  Drahoble,  as  I  re- 
member it."  As  there  is  evidently  a  want  of  agreement 
between  counsel  as  to  the  efiect  of  Judge  Cobbey's  testi- 
mony, we  copy  that  part  bearing  upon  this  question,  omit- 
ting all  questions  the  objections  to  which  were  sustained : 

Q.  Was  it  handed  to  you  by  Mathias  Drahoble? 

A.     It  was  not  handed  to  me  by  a  man. 

Q.  State  whether  it  was  handed  you  by  a  man  or 
woman. 

A.     It  was  handed  to  me  by  a  woman. 

Q.  You  may  state  what  John  Casebeer  and  Mary  Dra- 
hoble did  about  this  prosecution  which  has  been  introduoed 
in  evidence. 

A.  I  think  it  was  in  the  morning ;  Mrs.  Drahoble,  or 
a  woman  who  introduced  herself  as  such,  came  in  consider- 
ably agitated  and  flurried,  and  handed  me  a  paper,  saying  she 
wanted  that  filed.  I  looked  it  over  a  little,  and  while  I  was 
looking  it  over  and  making  the  proper  entries,  she  told  me 
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they  were  having  a  fearful  time  down  there — and  some  got 
hurt — and  had  a  fight — a  big  time,  and  went  on  as  a  woman 
will  sometimes;  said  she  left  them  to  come  up  and  see  her 
attorney,  and  they  decided  to  put  a  stop  to  it,  and  this  was 
a  step  in  putting  a  stop  to  it.  She  talked  some  time;  I 
think  she  was  in  the  oflSce  an  hour,  may  be ;  I  did  not 
charge  my  mind  witli  it,  but  she  told  me  all  about  it — 
everything  that  had  happened,  or  she  thought  would  hap- 
pen. That  is  about  all  I  had  to  do  with  her.  My  im- 
pression is  she  took  the  warrant  down  to  her  attorney ;  I 
am  not  certain ;  I  did  not  charge  my  mind  with  it  at  the 
time. 

Q.  State  what,  if  anything,  John  Casebeer  had  to  do 
with  it 

A.  I  don't  remember  anything  about  John  Casebeer, 
I  think — ^that  is,  I  don't  remember  anything  in  particular; 
he  was  arouud  there  during  the  prosecution,  but  I  don't 
have  any  particular  remembrance  of  him. 

Q.  Do  you  remember  him  ordering  out  a  subpoena  in 
the  case  for  the  plaintiffs  ? 

A.  I  would  not  be  positive  he  ordered  the  subpoena ;  it 
might  be ;  the  record  shows  somewhere  ;  I  don't  remem- 
ber; I  have  very  little  remembrance  about  it;  I  have  an 
idea  he  did  it,  but  I  would  not  be  positive  about  it. 

Q.  State  whether  or  not  John  Casebeer  was  there  dur- 
ing the  proceedings  at  any  time? 

A.  John  Casebeer  was  not  there  that  morning,  but  I 
think  he  was  there  afterwards,  twice,  that  is  what  I  think ; 
he  was  there  twice,  perhaps  it  might  have  been  on  the  same 
day,  and  I  think  he  talked  to  me  once  about  there,  and 
another  time  with  Colby. 

Q.  State  whether  or  not  he  was  there  on  the  3d  day 
November,  the  time  the  case  was  finally  disposed  of? 

A.  I  cannot  say  as  to  that  whether  he  was  or  not.  If 
this  record  shows  that  he  was  there,  he  was. 
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Q,  Can  you  describe  the  kind  of  a  woman  that  ap- 
peared at  your  office  with  that  paper? 

A.  I  think  she  was  a  large  woman ;  rather  fleshy.  I 
don't  know  that  I  could  identify  her. 

Q.     Are  you  certain  it  was  a  woman  handed  it  to  you? 

A.     Oh,  yes;  there  is  no  doubt  about  that. 

Q.     What  time  of  day? 

A.     I  judge  about  nine  o'clock  in  the  morning. 

Q.  Might  you  not  be  mistaken,  and  might  not  this 
have  been  the  day  of  the  trial? 

A.  No,  sir;  I  am  quite  certain.  That  is  the  only 
thing  in  which  I  might  be  mistaken,  if  there  was  another 
case  on  this  docket,  started  in  this  Casebeer  matter,  it 
might  be  she  appeared  in  that  and  not  in  this. 

Q.     Is  there  no  possibility  of  being  mistaken? 

A.     There  is  always  a  possibility. 

Q.     You  are  not  certain  she  appeared  ? 

A.  I  am  quite  positive  of  that.  I  am  pretty  positive 
it  was  this  case. 

Q.  If  she  should  testify  here  she  was  in  Blue  Springs 
that  day,  you  would  still  be  positive? 

A.  If  she  was  in  Blue  Springs  that  day,  of  course  I 
am  mistaken,  but  I  think  I  would  want  considerable  evi- 
dence to  convince  me. 

Q.  Is  it  not  a  fact  that  the  party  who  signed  that  com- 
plaint never  took  it  out  of  your  oflSoe  afler  it  was  sworn  to  ? 

A.     I  think  it  was  not  sworn  to  before  me. 

Q.  This  was  9  o'clock  in  the  morning  of  the  day  that 
entry  was  made? 

A.  That  is  my  impression.  The  entry  don't  show,  but 
that  is  my  impression.  It  was  in  the  morning.  I  would 
not  be  very  positive  about  that. 

Q.  You  say  in  your  examination  that  John  Casebeer 
was  there  at  the  time  of  this  examination. 
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A.  Why,  I  said  he  was  there  twice,  I  think.  I  think 
John  talked  to  me  aboat  it  once. 

Q.     Was  there  any  other  parties  about  the  court  room  ? 

A.  Oh,  yes;  there  was  a  number  there.  There  has 
been  so  much  of  that  Casebeer  business. 

The  theory  of  the  defendants  in  error  is,  that  plaintiffs 
in  error  caused  their  arrest  so  that  during  the  time  occu- 
pied by  defendants  in  error  in  going  from  Blue  Springs  to 
Beatrice,  in  charge  of  the  officer  making  the  arrest,  plain- 
tifis  in  error  could,  and  did,  by  force  and  violence  remove 
defendants  in  error  and  certain  personal  property  of  Mrs. 
Casebeer  from  a  house  in  Blue  Springs  (the  title  to  the 
land  on  which  it  stood  being  held  in  common),  and  thereby 
by  force  and  violence,  with  the  aid  of  the  arrest,  accom- 
plish what '  could  not  be  brought  about  by  peaceable 
metliods.  One  W.  E.  Parker,  a  constable  at  Blue  Springs* 
tras  called  in  for  the  purpose  of  protecting  Mrs.  Casebeer 
during  the  enforced  absence  of  her  husband,  and  he  testi- 
fied that  while  he  was  returning  the  personal  property 
which  had  been  forcibly  removed  from  the  house  of  de- 
fendant in  error  (Casebeer)  he  saw  plaintiff  in  error,  John 
Casebeer,  there,  who  stated  to  the  witness  that  the  arrest 
was  made  on  purpose  so  he  could  get  a  chance  to  get  into 
that  property — get  possession  of  the  property,  and  if  he, 
the  witness,  didn't  keep  away,  he  would  do  the  same  thing 
with  him.  In  addition  to  the  testimony  of  the  two  wit- 
nesses above  referred  to,  it  was  shown  that  soon  after  the 
arrest  of  defendants  in  error,  with  five  others,  and  their 
removal  to  Beatrice,  excepting  Mrs.  Candace  Casebeer, 
who  gave  bail  in  Blue  Springs  to  appear  for  trial,  plain- 
tifis  in  error,  with  a  concert  of  action  which  appeared  to  be 
the  result  of  an  understanding,  appeared  upon  the  prem- 
ises in  dispute,  and  by  force  removed  the  property  there, 
turning  out  stock  and  removing  household  property,  as 
well  as  quantities  of  grain,  etc.,  until  restrained  by  the 
presence  of  the  officers,  who  returned  the  property  in  part, 
14 
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and  prevented  further  removals.  It  is  also  testified  to  that 
at  the  time  to  which  the  criminal  prosecution  was  adjourned 
plaintiffs  in  error  were  present,  although  by  subp€ena, 
counseling  with  the  attorney  who  conducted  the  prosecu- 
tion, and  otherwise  showing  an  interest  in  the  result,  while 
defendant  in  error,  Mrs.  Casebeer,  testified  that  plaintiffs  in 
error  stated  to  her  that  the  arrest  was  made  to  enable  de- 
fendants in  error  to  get  possession  of  the  property. 

While  to  some  this  testimony  might  not  be  satisfactory 
proof  of  the  connection  of  plaintiffs  in  error  with  the 
criminal  prosecution,  yet  to  the  jury  it  seems  to  have  been 
satisfactory,  and  we  cannot  say  there  was  not  enough  to 
sustain  the  finding.  A  question  of  fact  was  thus  presented^ 
which  it  was  the  special  province  of  the  jury  to  try.  In 
view  of  the  array  of  contradictory  testimony  produced  upon 
the  part  of  the  plain tifis  in  error,  the  writer  would  have 
perhaps  found  otherwise,  but  that  is  not  enough  to  war- 
rant a  court  in  setting  aside  a  verdict. 

It  is  insisted  that  if  the  conclusion  that  plaintiffs  in  er- 
ror were  connected  with  the  criminal  prosecution  can  be 
sustained,  it  is  shown  that  there  was  sufficient  cause  for  the 
arrest,  and  the  verdict  must,  for  that  reason,  be  set  aside. 
We  have  carefully  examined  the  testimony  adduced  upon 
that  branch  of  the  case,  and  are  satisfied  with  the  verdict 
upon  that  point.  Giving  the  most  liberal  construction  to 
tlie  testimony  of  the  witnesses  for  plaintiff  in  error,  the 
most  that  could  be  said  is,  that  there  was  a  conflict  and 
that  the  jury  were  justified  in  finding  as  they  did. 

Objection  is  made  to  the  fourth  instruction  given  to  the 
jury  upon  the  request  of  defendant  in  error.  It  is  as  fol- 
lows :  "  If  you  find  from  the  evidence  that  the  defendants, 
or  either  of  them,  brought,  or  caused  to  be  brought,  or  aided, 
advised,  or  assisted  in  bringing  the  prosecution  against 
plaintiffs,  mentioned  and  described  in  plaintifis'  petition^ 
and  that  the  acts  and  deeds  of  the  plaintiffs  which  caused 
eaid  prosecution  to  be  brought  were  committed  by  plain- 
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tiffs  in  defense  of  property,  of  which  either  or  both  of  them 
were  in  lawful  possession,  either  alone  or  in  common  with 
any  other  person  or  persons,  against  the  unlawful  attempt 
of  defendants  to  get  possession  thereof,  and  that  said  acts 
and  deeds  of  plaintiffs  were  no  more  forcible  and  violent 
than  was  necessary  for  the  protection  of  said  property 
against  the  unlawful  attempts  of  defendants  to  get  posses- 
sion of  said  property,  then  the  court  instructs  you  that  the 
defendants  had  no  probable  cause  for  bringing  said  prose- 
cution; and  if  you  further  find  that  said  prosecution  was 
wrongful  and  injurious  to  plaintiffs,  and  known  and  in- 
tended by  defendants  so  to  be,  you  will  find  a  verdict  for 
plaintiflfe."  The  objection  to  this  instruction  is,  that  it  mis- 
stated the  law  and  left  no  alternative  to  the  jury  but  to 
find  a  verdict  in  favor  of  defendants  in  error. 

As  we  understand  this  instruction,  and  as  we  think  it  must 
have  been  understood  by  the  jury,  it  amounts  to  no  more 
than  that  if  defendants  in  error  were  in  the  lawful  possession 
of  property,  and  that  the  acts  complained  of  in  the  criminal 
prosecution  were  committed  in  defense  thereof,  and  that 
sucli  acts  were  no  more  forcible  and  violent  than  was  neces- 
sary for  the  protection  of  such  property  against  tlie  un- 
lawful attempts  of  plaintiffs  in  error  to  get  possession, 
then  there  was  no  probable  cause  for  the  arrest.  And  if  the 
jury  further  found  that  the  prosecution  was  known  and  in- 
tended to  be  wrongful  and  injurious  by  plaintiffs  in  error, 
the  verdict  should  be  in  favor  of  defendants  in  error. 

We  cannot  see  how  this  instruction  can  be  said  to  misstate 
the  law,  nor  how  it  could  mislead  the  jury.  The  right  of 
defense  of  person  and  propeiiy  against  the  unlawful  and 
violent  invasion  of  either,  so  long  as  that  defense  is  within 
proper  bounds  and  does  not  becomes  aggressive,  has  long 
been  recognized,  and  we  think  no  citation  of  authorities  in 
its  support  is  necessary.  This  being  true,  it  must  follow 
that  in  the  proper  and  legitimate  defense  of  one's  posses- 
sion no  crime  is  committed.     If,  then,  the  attacking  party 
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causes  and  procures  the  arrest  of  the  other  for  what  the 
complainant  knows  is  no  crime,  how  can  it  be  said  he  had 
probable  cause  for  making  the  arrest?  Then,  if  in  addition 
to  the  want  of  probable  cause  there  is  the  knowledge  and 
intention  that  the  arrest  was  and  should  be  both  wrongful 
and  injurious,  this  would  amount  to  malice  and  the  case 
would  be  made. 

The  rights  of  the  parties  were  properly  separated  by  the 
fifth  instruction,  and  the  jury  were  fully  instructed  upon 
that  part  of  the  case. 

Plaintiffs  in  error  requested  the  court  to  instruct  the 
jury,  "That  although  the  plaintiffs  may  show  the  want  of 
probable  cause  by  a  preponderance  of  evidence,  yet  it  is 
not  sufficient  to  support  a  recovery  unless  malice  be  shown 
also.  Malice  is  not  to  be  presumed  but  must  be  shown  to 
exist,  as  well  also  as  probable  cause,  so  that  the  plaintiff 
must  prove  that  the  defendants  were  actuated  by  a  mali- 
cious desire  to  injure  him.  Therefore,  if  the  jury  find 
from  the  testimony  that  the  plaintiffs  have  failed  to  show 
by  a  preponderance  of  evidence  that  the  defendants  com- 
menced the  alleged  criminal  prosecution  against  him  with  a 
malicious  intent  to  injure  him  you  will  find  for  the  defend- 
ants." 

This  instruction  was  refused,  and  such  refusal  is  assigned 
for  error.  It  is  insisted  that  the  chief  error  of  the  trial  court 
in  refusing  this  instruction  lay  in  the  fact  that  the  court 
refused  to  instruct  tKe  jury  that  malice  must  be  proved, 
and  is  not  presumed  from  the  fact  of  there  being  a  want  of 
probable  cause.  While  this  might  be  conceded  to  be  the 
law  as  applicable  to  prosecutions  of  this  kind,  yet  it  is  un- 
doubtedly the  law  that  where  a  want  of  probable  cause  is 
clearly  shown  all  the  facts  and  circumstances  of  the  case 
are  presented  to  the  jury,  and  if  they  be  of  such  a  charac- 
ter as  to  imply  malice  it  will  be  inferred  from  such  facts. 
The  law  does  not  require  a  plaintiff"  in  an  action  of  this 
kind  to'  prove  by  direct  testimony  the  mental  condition  or 
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par{)ose  of  a  person  in  committing  or  performing  an  act, 
bat  the  character  of  the  act  itself  with  all  the  surrounding 
facts  and  circumstances  must  be  looked  to  for  the  purpose 
of  ascertaining,  under  well-known  rules  applicable  to 
human  conduct,  the  intent  and  purpose  of  the  [)erson  com- 
mitting the  act.  But  assuming  that  the  instruction  prop- 
erly states  the  law  we  can  not  say  that  the  court  erted  in 
refusing  to  give  it.  Plaiati£&  in  error  requested  and  the 
court  gave,  with  others,  the  following  instructions  bearing 
upon  the  question  of  malice : 

"  First.  The  general  issue  being  plead  in  an  action  of 
malicious  prosecution,  the  burden  of  proving  these  five 
facts  is  cast  upon  the  plaintifi^,  viz.: 

"  Ist.     The  fact  of  the  prosecution. 

"  2d.  That  the  defendants  were  the  prosecutors  or  insti- 
gators of  it. 

^'3d.  That  the  prosecution  terminated  in  favor  of  the 
plaintiffs. 

*^  4th.  That  the  charge  was  made  without  reasonable  or 
probable  cause. 

*'  5th.  That  the  defendants  ki  making  it  .were  actuated 
by  malice.*' 

"Second. ,  That  to  maintain  an  action  for  malicious  prose- 
cution the  plaintiff  must  show  by  a  preponderance  of  evi- 
dence malice  and  want  of  probable  cause.  Therefore, 
if  the  jury  find  from  the  testimony  that  the  plaintiff 
has  failed  to  prove  by  a  preponderance  of  evidence 
that  the  defendants,  maliciously  and  without  probable 
cause,  commenced  said  alleged  criminal  prosecution  against 
him,  you  will  find  for  the  defendants.*' 

"Seventh.  That  although  the  plaintiff  may  show  the  want 
of  probable  cause  by  the  preponderance  of  evidence,  yet  it 
is  not  sufScient  to  support  a  recovery,  unless  malice  be 
shown,  or  may  be  inferred  also,  so  that  the  plaintiff  must 
prove  that  the  defendants  were  actuated  by  a  malicious  de- 
sire to  injure  him.     Therefore,  if  the  jury  find  from  the 
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testimony  that  the  plaintiflF  has  failed  to  show  by  a  prepon- 
derance of  evidence  that  the  defendants  commenced  the  al- 
leged criminal  prosecution  against  him  with  a  malicious 
iiilent  to  injure  him,  you  will  find  for  the  defendants,  but 
proof  of  the  institution  of  a  criminal  prosecution  without 
probable  cause  may  be  sufficient  proof  from  which  malice 
may  l^e  inferred." 

As  we  understand  the  law  applicable  to  the  question  of 
malice,  these  instructions,  when  applied  to  the  testimony 
before  the  jury,  contain  a  fair  statement  of  it,  and  in  sub- 
stance give  all  the  essential  ingredients  contained  in  the  in- 
struction which  was  refused.  But  it  is  not  necessary  in 
such  cases  that  express  malice  be  shown.  Malice  in  a 
prosecution  may  be  inferred  from  a  clear  want  of  probable 
cause.  HoUiday  v.  Stei^ling,  62  Mo.,  321 .  Newell v.  Downs,, 
8  Blackf.,  523.  Callahan  v.  Caffarata,  S9^lo.,  136.  Harj)- 
ham  V.  Whitney  y  77  111,32.  Burt  v.  Gibbons,  3  L.J. 
Exch.,  75.  Movyry  v.  Whipple,  8  R.  I.,'  360.  Strauss  v. 
Young,  36  Md.,  246.  And  it  may  be  found  by  the  jury 
from  the  same  facts  which  show  a  want  of  probable  cause. 
Harhrader  v.  Moore,  44  Cal.,  144.  Oliver  v.  Pate,  43  Ind.^ 
182.     Ammerman  v,  Crosby,  26  Ind.,  451. 

And  if  the  prosecution  was  wholly  without  cause  na 
further  evidence  of  malice  is  necessary.  Hayes  v.  Hanfman, 
20  La.  An.,  336.   Holburn  v.  Neal,  4  Dana,  Ky.,  120. 

It  is  next  insisted  that  the  court  erred  in  permitting  de- 
fendants in  error  to  testify  as  to  their  guilt  or  innocence  of 
the  offense  as  charged  in  the  criminal  complaint.  This  ob- 
jection may  be  met  in  brief  by  observing  that  we  have 
been  unable  to  find  any  record  of  a  ruling  upon  that  ques- 
tion by  the  trial  court  adverse  to  plaintiffs  in  error  with 
the  necessary  exceptions  thereto,  and  the  further  sugges- 
tion that  the  whole  question  was  inquired  into  by  both 
parties.  But  we  are  not  prepared  to  say  that  in  a  case  like 
the  one  at  bar  the  investigation  was  not  proper,  even  if  it 
had  been  resisted  by  plaintiffs  in  error.     The  proof  showa 
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that  plaintiffs  in  error,  at  the  time  of  the  filing  of  the 
complaint  had  full  knowledge  of  all  the  real  facts  consti- 
tuting the  alleged  crime.  It  was  competent  for  defend- 
ants in  error,  upon  their  theory  of  the  case,  to  show,  if 
they  could,  that  no  crime  had  been  committed  by  them, 
and  that  plaintifis  in  error  knew  that  fact.  This,  if  true, 
and  of  that  the  jury  were  the  8ol&  judges,  would  tend  to 
show  a  want  of  probable  cause,  and  that  the  prosecution 
was  malicious. 

We  find  no  prejudicial  error  in  the  case,  and  the  judg- 
ment of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


The  Burlington  and  Missouri  Eiver   Eaelroad   Ii|  2151 
Company,  plaintiff  in  error,  v.  Walker  Webb, 
defendant  in  error. 

Bailroads:  liability  fob  stock  killed:  negligence. 
Under  the  provisions  of  section  one  of  the  act  of  1867,  Com- 
piliBd  Statutes  18S5,  Ch.  72,  where  a  railroad  corporation  neg- 
lects to  maintain  fences  and  cattle-gnards  along  its  road,  and 
horses  get  thereon,  and  are  injured  or  killed  by  the  engines  or 
trains  running  on  the  road,  the  railroad  company  is  liable  to  the 
ownef  in  damages  therefor,  and  the  negligence  of  the  owner  in 
allowing  the  horses  to  escape  from  him  will  constitute  no  de- 
fense to  the  action. 

Error  to  the  district  court  for  Johnson  county.     Tried 
bdow  before  Broady,  J. 

r.  M,  Marguett  and  J.  W,  Deweese,  for  plaintiff  in 
error. 

T.  AppUget  &  Son,  for  defendant  in  error. 
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Reese,  J. 

The  original  action  in  this  cause  was  instituted  for  the 
recovery  of  damages  resulting  from  injury  to  a  team  of 
horses,  caused  by  a  train  of  cars  belonging  to  j)laintiff  in 
error.  The  allegation  of  the  petition  in  which  the  injury 
to  the  property  is  charged  is  as  follows:  "That  on  or 
about  the  second  day  of  August,  1882,  said  defendant  was 
operating  a  railroad  through  Johnson  county,  state  of  Ne- 
braska, said  railroad  having  been  open  for  use  for  more 
than  six  months  in  and  through  said  county,  and  while  so 
operating  the  same,  at  the  time  above  stated,  and  in  the 
day-time,  at  a  place  on  said  road  therein  where  it  was  re- 
quired by  law  to  fence  its  track,  but  had  failed  to  do  so 
said  defendant,  by  its  agents  and  employes,  carelessly  and 
negligently  ran  an  engine  and  trtiin  of  cars  upon  and  over 
one  team  of  horses  and  one  lumber  wagon,  the  same  being 
the  property  of  this  plaintiff,  and  of  the  value  of  $283.00, 
by  reason  of  which  said  team  of  horses  was  so  injured  as 
to  be  entirely  worthless,  and  it  became  necessary  to- kill  the 
same." 

The  answer  admits  the  injury  to  the  horses,  and  that 
the  railroad  was  not  fenced,  but  alleges  that  the  horses 
were  harnessed  and  hitched  to  the  wagon,  equipped  and 
ready  for  traveling  as  a  team,  and  that  while  so  hitched 
the  defendant  in  error  left  the  team  standing  near  the  rail- 
road track  without  anyone  to  manage  and  control  it,  and 
without  being  secured  or  fastened,  while  he  went  away 
from  it,  and  while  it  was  thus  left  the  train  came  along, 
at  which  the  team  became  frightened  and  dashed  across  the 
railroad  track  in  front  of  the  train,  and  was  injured  with- 
out any  fault  or  negligence  on  the  part  of  plaintiff  in  error, 
and  that  the  carelessness  and  negligence  of  defendant  in 
error  contributed  to  the  injury  complained  of.  The  reply 
was  a  denial  of  the  allegations  of  the  answer. 

Upon  the  trial  plaintiff  in  error  sought  to  present  to  the 
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jury,  as  a  defense,  the  question  of  the  contributory  negli- 
gence of  defendant  in  error,  but  its  prayers  for  instructions 
in  that  direction  were  refused  by  the  court.  This  action 
«f  the  trial  court  is  assigned  for  error.  Two  questions  are 
presented  for  decision.  The  first  contention  of  plaintiff 
in  error  is,  that  under  the  issues  presented  by  the  plead- 
ings the  question  of  the  negligence  of  both  parties  was 
made  a  prominent  one,  and  that  upon  the  issue  so  presented 
the  jury  was  called  to  pass,  and  therefore  it  should  have 
been  submitted  with  proper  instructions  for  their  guid- 
ance. 

By  comparing  the  petition  with  section  one  of  the  act 
of  June  22,  1867,  which  we  will  presently  notice  more 
fully,  it  will  be  observed  that  the  pleader  brings  himself 
directly  within  its  provisions.  The  team  was  injured  by 
the  engine  of  the  railroad  company  on  the  track  and  at  a 
point  where  the  company  was  required  by  law  to  fence  its 
track,  but  had  failed  so  to  do  for  more  than  six  months. 
This,  with  the  other  allegations  of  the  petition,  constituted 
a  cause  of  action.  The  fact  that  plaintiff  in  error  pleaded 
a  statement  of  facts  which  did  not  constitute  a  defense,  and 
that  these  fects  were  denied,  did  not  render  it  absolutely  es- 
sential that  these  immaterial  facts  or  questions  (if  they 
were  such)  should  be  submitted  to  the  jury. 

The  whole  case  must  depend  upon  the  second  question 
presented,  which  is,  would  the  contributory  negligence  of 
defendant  in  error  relieve  plaintiff  in  error  from  its  obliga- 
tion to  pay  for  the  injury  done  to  the  horses  of  defendant 
in  error  upon  its  track  at  a  place  where  it  was  unfenoed, 
and  where,  by  law,  the  railroad  company  was  required  to 
fence?     The  section  above  referred  to  is  as  follows: 

"That  every  railroad  comporation  whose  line  of  road  or 
any  part  thereof  is  open  for  use  shall,  within  six  months 
after  the  passage  of  this  act,  and  every  railroad  company 
formed  or  to  be  formed,  but  whose  lines  are  not  now  open  for 
use,  shall,  within  six  months  after  the  lines  of  such  railroad 
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or  any  part  thereof  are  open,  erect  and  thereafter  maintain 
fences  on  the  sides  of  their  said  railroad,  or  the  part  there- 
of so  open  for  use,  suitably  and  amply  sufficient  to  prevent 
cattle,  horses,  sheep,  and  hogs  from  getting  on  the  said 
railroad,  except  at  the  crossings  of  public  roads  and  high- 
ways, and  within  the  limits  of  towns,  cities,  and  villages^ 
with  opens,  or  gates,  or  bars,  at  all  the  farm  crossings^  of 
such  railroads,  for  the  use  oftheproprietorsof  lands  adjoining 
such  railroad,  and  shall  also  construct,  where  the  same  ha& 
not  already  been  done,  and  hereafter  maintain  at  all  road 
crossings  now  existing  or  hereafter  established,  cattle- 
guards  suitable  and  sufficient  to  prevent  cattle,  horses^ 
sheep,  and  hogs  from  getting  onto  such  railroad,  and  so 
long  as  such  fences  and  cattle  guards  shall  be  made  atter 
the  time  hereinbefore  prescribed  for  making  the  same  shall 
have  elapsed,  and  when  such  fences  and  guards,  or  any 
part  thereof,  is  not  in  sufficiently  good  repair  to  accomplisU 
the  objects  for  which  the  same  is  herein  prescribed  is  in- 
tended, such  railroad  corporation  and  its  agents  shall  bo 
liable  for  any  and  all  damages  which  shall  be  done  by  the 
agents,  engines,  or  trains  of  any  such  corporation,  or  by 
the  locomotives,  engines,  or  trains  of  any  other  corporation.^ 
permitted  and  running  over  or  upon  their  said  railroad,  to 
any  cattle,  horses,  sheep,  or  hogs  thereon ;  and  when  sue  h 
fpnces  and  guards  havis  been  fully  and  duly  made,  and 
shall  be  kept  in  good  and  sufficient  repair,  such  railroad 
corporation  shall  not  be  liable  for  any  such  damages,  un- 
less negligently  or  willfully  done."  Comp.  Stat.,  Ch.  72* 
By  a  fair  analysis  of  this  section  we  think  its  provisions 
as  applicable  to  the  case  at  bar  are,  that  the  railroad  com- 
pany shall  erect  and  maintain  fences  on  the  sides  of  its 
track,  suitably  and  amply  sufficient  to  prevent  horses  from 
getting  on  the  railroad  (except  at  places  other  than  that 
where  the  injury  occurred),  and  in  case  of  its  failure  so  to 
do  it  shall  be  liable  for  any  and  all  damages  which  shall 
be  done  by  the  engines  or  trains  of  the  company  to  any 
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horses  thereon.  If  we  are  correct  in  this  it  is  clear  that  the 
simple  negligence  of  the  owner  of  the  stock  injured  can  be 
no  defense  and  the  ruling  of  the  district  court  was  correct. 
It  may  be  said  that  this  construction  of  the  act  under  con- 
sideration would  render  the  railroad  company  liable  for 
injury  to  stock  when  the  owner  had  driven  them  and  left 
them  upon  the  road.  But  when  we  consider  the  purpose 
of  the  act,  and  give  it  that  reasonable  construction  which 
such  statutes  require,  no  such  conclusion  necessarily  fol- 
lows. The  maxim  that  "no  injustice  is  done  to  the  con- 
senting person,  that  is,  by  a  proceeding  to  which  he  con- 
sents,''  would  then  apply.  Besides,  such  an  act,  if  done  for 
the  purpose  of  obstructing  the  track,  would  be  a  violation 
of  the  criminal  law  of  the  state.  It  cannot  be  said  that  the 
protection  of  stock  upon  a  railroad  track  was  the  sole  object 
of  the  law.  When  we  consider  that  these  tracks  are  inces- 
santly traversed  by  trains  running  at  a  high  rate  of  speed, 
all  of  which  are  carrying  persons,  and  many  of  which  are 
loaded  with  passengers,  and  that  it  is  absolutely  necessary 
to  their  safety  that  the  track  should  be  kept  clear  of  all 
obstructions  which  might  endanger  their  lives,  it  is  appar- 
ent that  the  purpose  of  the  legislature  was  that,  first,  per- 
haps, passengers  and  employes  on  the  train  should  be 
protected ;  and  second,  that  stock  near  the  line  of  the  road 
might  not  be  destroyed.  It  was  therefore  made  the  duty 
of  the  railroad  company  to  fence  its  road.  The  language 
of  the  statute  is,  that  ^^every  railroad  corporation  whose  line 
of  road    ♦     *     *     Ls  open  for  use  «Aatf  fence  the  road." 

As  said  by  Denio,  J.;  in  Oorwin  v.  R.  R.  Co,,  13  N.  Y.^ 
64:  "Having  imposed  this  general  and  public  duty,  the 
legislature  has  next  proceeded  to  declare  some  of  the  conse- 
quences of  its  omission.  The  corporation  in  that  case  is 
liable  for  all  damages  which  shall  be  done  by  their  agents 
or  engines  to  cattle,  horses,  or  other  animals  thereon." 

The  section  under  consideration  is  substantially  the  same 
as  section  42  of  the  railroad  law  of  New  York,  enacted  in 
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1848,  which  has  been  construed  by  the  courts  of  that  state 
substantially  as  herein  held.  See  B.  &  M.  R,  R,  Co.  v. 
Brinkman,  14  Neb.,  70,  and  cases  there  cited. 

The  question  presented  in  the  case  last  cited  was  not 
identical  with  the  case  at  bar,  and  called  for  a  construction 
of  section  two  of  the  act  of  1867,  which  applies  to  "live 
stock  running  at  large."  This  section  is  substantially  a 
copy  of  the  Iowa  law,  and  has  been  repeatedly  construed 
by  the  courts  of  that  state.  But  it  must  be  observed  that 
there  is  a  great  difference  between  the  provisions  of  the 
two  sections,  and  as  section  one  of  our  law  is  not  found  in 
the  Iowa  act  we  can  not  look  to  the  decisions  in  that  state  for 
light  in  its  construction. 

We  are  reminded  that  in  construing  statutes  we  are  to 
give  force  to  all  their  parts,  and  if  section  one  was  intended 
by  the  legislature  to  be  as  sweeping  in  its  provisions  as  is 
here  contended  for,  what  could  be  the  use  of  the  second  sec- 
tion, and  why  the  provision  that  a  railroad  company  should 
be  "absolutely  liable"  for  stock  injured  or  killed?  To 
this  we  reply  that,  to  our  mind,  the  purpose  of  the  second 
section  is,  in  the  main,  to  afford  to  the  owners  of  stock 
running  at  large  a  speedy  and  effectual  remedy  for  the 
collection  of  their  damages.  ^  Stock  "  running  at  large  " 
has  reference  to  stock  under  the  control  of  no  person ; 
free  commoners,  as  it  is  sometimes  termed.  If  stock  are 
running  at  large^  not  under  the  dominion  of  the  owner, 
there  can  be  no  defense  to  an  action  brought  for  damages 
where  they  have  been  injured  or  killed  by  trains,  at  a  point 
where  the  company  were  required  to  fence,  but  had  failed 
to  do  so.  Again,  the  section  provides  that  certain  proceecj- 
ings  may  be  had  for  the  purpose  of  ascertaining  the  value 
of  stock  injured  or  killed,  and  further,  that  in  case  of  the 
failure  of  the  company  to  pay  the  value  thus  found  the 
measure  of  damages  shall  be  double  the  value  of  the  prop- 
erty killed  or  destroyed.  To  our  mind  the  provisions  of 
section  two  may  all  be  given  force,  and  no  conflict  can  be 
found  between  the  two  sections.     We  are  aware  that  the 
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"double  damage"  part  of  section  two  has  been  held  uncon- 
stitutional {A.  &  N.  B  .B.  Co.  V.  Baly,  6  Neb.,  37),  but 
that  fact,  even  if  correct  (and  upon  which  we  express  no 
opinioii),  can  not  militate  against  the  view  here  expressed 
as  to  the  purpose  of  the  legislature  in  enacting  the  law. 

By  the  first  section  it  is  declared  that  the  company  must 
fence  its  road,  that  the  fences  must  be  amply  sufficient  to 
prevent  cattle,  horses,  sheep,  and  hogs  from  getting  on  the 
track,  and  in  case  of  default  the  railroad  company  shall  be 
liable  for  any  and  all  damages  which  shall  be  done  by  the 
engines  or  trains  running  on  the  road.  !No  allusion  is 
made  to  any  conditions  with  regard  to  care,  or  the  want 
thereof,  either  by  the  company  or  the  owner  of  the  stock, 
as  affecting  the  liability  of  the  company,  excepting  in  the 
last  clause  of  the  section  where  it  is  provided  that  if  the 
proper  fences,  etc.,  are  constructed  and  maintained  the 
railroad  company  shall  not  be  liable  unless  the  injury  is 
Diligently  or  willfully  done. 

We  therefore  hold  that  the  negligence  of  defendant  in 
error,  if  any  existed,  was  no  defense  to  the  action,  and  that 
the  judgment  of  the  district  court  must  be  affirmed. 

Judgment  affirmed. 
Maxwell,  J.,  concurs. 

Cobb,  Ch.  J.,  dissents. 


The  State  of  Nebraska,  ex  rel.  Egbert  B.  Graham^ 
V.  H.  A.  Babcock,  Auditor  of  Public  Accounts. 

Constitutional  Law:  appeopeiation  by  leqislatube.  Under 
the  provision  of  the  oonstitntion  of  the  state,  that  *^  no  money 
shall  be  drawn  from  the  treasury,  except  in  pursuance  of  a  spe- 
cific appropriation  made  by  law,"  the  audijx>r  of  public  accounts 
has  no  authority  to  draw  a  warrant  upon  the  treasury  for  com- 
missions due  county  treasurers  for  money  collected  by  them 
and  paid  into  the  treasury » unles.s  a  specific  appropriation  had 
been  made  for  that  purpose. 


18  flSi 
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Original  application  for  mandamus. 

Mdaon  &  WhedoUy  for  relator. 

William  Leeae,  Attorney  Oeneral,  for  respondent 

Reese^  J. 

This  is  an  application  to  this  court  in  the  exercise  of  its 
original  jurisdiction  for  a  writ  of  mandamus  to  compel 
the  auditor  of  public  accounts  to  issue  his  warrant  on  the 
state  treasury  for  a  sum  of  money  which  the  relator  claims 
is  due  him  as  commission  or  fees^  for  collecting  moneys  due 
the  state  as  proceeds  from  the  sale  and  leasing  of  school 
lands.  The  relator  alleges  that  he  collected  the  moneys 
referred  to  and  paid  them  over  to  the  state  treasurer  with- 
out deducting  there&om  his  commission  for  making  the 
collection.  It  is  alleged  that  it  is  the  custom  for  all  county 
treasurers  not  to  deduct  their  commissions  from  the  money 
they  collect  for  the  state^  but  to  pay  it  all  to  the  state  trea- 
surer and  then  to  receive  from  the  auditor  a  warrant  for 
the  amount  of  commissions  to  which  such  treasurer  may 
be  entitled;  that  he  has  demanded  from  the  auditor  a 
warrant  for  the  amount  of  commissions  due  him^  but  that 
the  auditor  has  refused  to  issue  it. 

It  is  claimed  that,  under  the  provisions  of  section  164> 
chapter  77  of  the  Compiled  Statutes,  he  is  entitled  to  this 
warrant  as  for  money  which  he  has  overpaid.  This  sec- 
tion provides  that:  *'If  any  county  treasurer  shall  have 
])aid,  or  may  hereafter  pay,  into  the  state  treasury,  any 
greater  sum  or  sums  of  money  than  are  legally  and  justly 
due  from  such  collector,  after  deducting  abatements  and 
commissions,  the  auditor  shall  issue  his  warrant  for  the 
amount  so  overpaid,  which  shall  be  paid  out  of  the  fund 
or  funds  so  overpaid  on  said  warrant." 

This  section  would  seem  to  give  the  auditor  the  authority 
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contended  for  by  the  relator,  but  we  must  hold  that  it 
does  not  give  this  authority. 

Section  twenty-two  of  article  three,  entitled  legislation, 
of  the  Constitution  of  this  state,  provides,  among  other 
things,  that  "No  money  shall  be  drawn  from  the  treasur}^ 
except  in  pursuance  of  a  specific  appropriation  made  by 
law  and  on  the  presentation  of  a  warrant  issued  by  the  au- 
ditor thereon/^  *  *  This  section  must  be  treated  as 
and  is  a  complete  denial  of  the  right  or  power  of  the  au- 
ditor to  draw  his  warrant  on  the  treasury  for  any  sum  of 
money  for  any  purpose  except  in  pursuance  of  an  appro- 
priation made  by  law.  The  money  is  conceded  to  be  in 
the  treasury.  It  must  remain  there  until  drawn  out  "  in 
pursuance  of  a  specific  appropriation  "  giving  authority 
therefor. 

In  so  far  as  the  section  of  the  revenue  law  above  quoted 
is  in  conflict  with  the  provision  of  the  constitution,  if  at 
all,  it  is  void.  But  as  the  two  sections  must  be  construed 
together,  and  if  possible  harmonized,  it  may  be  said  that 
there  is  nothing  in  the  section  requiring  the  warrant  to 
issue  without  an  appropriation  being  first  made,  and  that 
there  is  no  conflict.  However  that  may  be,  it  is  clear  the 
auditor  cannot  legally  draw  the  required  warrant. 

The  other  questions  discussed  by  counsel  need  not  be 
noticed,  as  in  our  view  the  writ  cannot  issue,  and  is  there- 
fore denied. 

Writ  denied. 
The  other  judges  concur. 
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49   ^1     ^'  I^^^TON  BT  AL.,  PLAINTIFFS  IN  ERROR,  V.   JaM£3  M» 
FoWIiER,  DEFENDANT  IN  ERROR. 

Chattel  Mortgage:  beplevin  by  mortqaqeb.  In  an  action, 
of  replevin  by  a  mortgagee  of  chattels  against  the  sheriff  for 
taking  such  chattels  on  an  attachment  at  the  snit  of  a  cred- 
itor, and  it  clearly  appearing  from  the  evidence  that  the  sale  or 
assignment  of  the  'goods  as  evidenced  by  the  mortgage  under 
which  the  plaintiff  claims  was  made  in  good  faith,  and  without 
any  intent  to  defraud  such  creditor,  or  any  creditor  of  th& 
mortgagor,  and  that  such  mortgage  was  duly 'recorded,  the 
plaintiff  is  entitled  to  recover,  although  there  was  not  that 
immediate  delivery  followed  by  an  actual  and  continued  change 
of  possession  of  such  chattels  as  is  contemplated  by  Sec.  11  or 
Chap.  32,  of  Ck)mp.  Stats. 

Error  to  the  district  court  for  Nemaha  county.  Tried 
below  before  Broady,  J. 

John  C  Wataoriy  for  plaintiffs  in  error,  cited :  Idninger 
V.  Raymond,  12  Neb.,  25.  Nelson  v,  Garey^  15  Id.,  63 K 
Biet'bower  v.  Polk,  17  Id.,  268. 

Gfroff  &  Montgomery  y  for  defendant  in  error,  cited :  Brums- 
vAck  V.  McCiay,  7  Neb.,  137.  Grego7*yv.  Whedon,  8  Neb., 
377.  Tallon  v.  Ellison,  3  Id.,  63.  Hedman  v  Anderson, 
6  Id.,  392.  Tootle  v.  Dunn,  6  Neb.,  99.  Temple  v.  Smith, 
13  Neb.,  513.  Dcyi^rington  v.  Minnick,  16  Neb.,  403-404. 
Wake  V.  Oriffin,  9  Neb.,  47.     Twyne^s  Case,  2  Coke,  80. 

Cobb,  Ch.  J. 

The  firm  of  Brown  &  Prouty,  general  merchants,  of 
Brock,  Nemaha  county,  were  indebted  to  Lorton  &  Co., 
wholesale  merchants,  of  Nebraska  City,  in  the  sum  of 
thirteen  hundred  dollars,  which  was  evidenced  by  a  prom- 
issory note  for  that  sum,  bearing  date  Nov.  25th,  1884,  due 
one  day  after  date,  and  drawing  interest  at  10  per  cent  per 
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annum;  and  on  the  28th  day  of  November,  1884,  for  the 
purpose  of  securing  this  indebtedness,  they  executed  and 
delivered  to  said  Lorton  &  Co.  a  chattel  mortgage  upon  then* 
entire  stock  of  goods  and  merchandise,  aiid  the  furniture 
and  fixtures  of  their  store.  The  mortgage  was  in  the  or- 
dinary and  usual  form,  except  that  in  the  clause  authorizing 
the  mortgagees  upon  default  to  take  possession  of  the  goods, 
they  were,  by  interlineation,  authorized  to  sell  the  same  at 
private  sale  as  well  as  at  public  auction.  The  mortgage 
was  recorded  on  the  29th  day  of  November,  the  day  after 
its  execution. 

On  the  12th  day  of  December,  1884,  W.  V.  Morse  and 
Owen  J.  Ijewis,  to  whom  the  said  Brown  &  Prouty  were 
also  indebted  in  the  sum  of  four  hundred  and  eight  dol- 
lars, sued  a  writ  of  attachment  out  of  the  county  court  of 
Nemaha  county,  and  placed  the  same  in  the  hands  of  J. 
M.  Fowler,  sheriff  of  said  county,  who  by  virtue  thereof 
attached  and  seized  the  said  goods. 

On  the  J  6th  day  of  December,  1884,  the  said  Lorton  & 
Co.  commenced  this  action  for  such  taking,  and  replevied 
the  said  goods.  The  cause  was  tried  to  the  court  (a  jury  being 
waived  by  both  parties),  who  found  in  favor  of  the  de- 
fendant, and  for  a  return  of  said  property  in  case  a  return 
thereof  could  be  had ;  if  not,  that  the  defendant  recover 
of  the  plaintiffs  the  amount  of  his  special  property,  the 
same  found  by  the  said  court  at  the  sum  of  four  hundred 
and  thirty-three  dollars  and  ten  cents,  with  costs,  etc.  The 
plaintiff  bring  the  cause  to  this  court  on  error. 

The  statute.  Sec.  11  of  Chap.  32,  Comp.  Stats.,  provides 
as  follows :  *'  Every  sale  made  by  a  vendor  of  goods  and 
chattels  in  his  possession  or  under  his  control,  and  every 
assignment  of  goods  and  chattels  by  way  of  mortgage  or 
security,  or  upon  any  condition  whatever,  unless  the  same 
be  accompanied  by  an  immediate  delivery,  and  be  followed 
by  an  actual  and  continued  change  of  possession  of  the 
things  sold,  mortgaged,  or  assignal  shall  be  presumed  to 
15 
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be  fraudulent  and  void  as  against  the  creditors  of  the  ven- 
dor, or  the  creditors  of  the  person  making  such  assign- 
ment, or  subsequent  purchasers  in  good  faith  ;  and  shall  be 
conclusive  evidence  of  fraud  unless  it  shall  be  made  to  ap- 
pear on  the  part  of  the  person  claiming  under  such  sale  or 
assignment  that  the  same  was  made  in  good  faith  and 
without  any  intent  to  defraud  such  creditors  or  purchasers." 
In  the  trial  of  the  case  at  bar  the  effort  of  the  defendant 
seems  to  have  been  to  establish  the  proposition  that  there 
had  been  no  such  immediate,  actual,  and  continued  change 
of  the  possession  of  the  goods  as  is  contemplated  by  this 
section,  and  in  this  the  learned  district  court  must  have 
been  of  the  opinion  that  he  succeeded.  If  the  case  turned 
solely  upon  that  point,  while  we  would  probably  differ 
with  that  court  as  to  the  weight  of  evidence,  I  do  not  think 
we  could  say  there  was  such  an  entire  want  of  evidence  to 
sustain  the  finding  as  would  justify  us  in  its  reversal. 
l!ut  the  evidence  on  the  part  of  the  plaintiffs  was  amply 
sufficient  to  prove  that  the  mortgage  of  the  .goods  was 
made  in  good  faith  and  without  any  intent  to  defraud  the 
other  creditors  of  the  mortgagors,  and  there  was  no  con- 
flicting evidence  whatever  as  to  this  point.  No  objection 
is  made  to  the  form  of  the  chattel  mortgage,  nor  to  its  fil- 
ing for  record.  I  am,  therefore,  of  the  opinion  that  the 
finding  and  judgment  of  the  district  court  is  without  evi- 
dence to  sustain  it.  It  is,  therefore,  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

Reversed  and  remanded. 

The  other  judges  concur. 
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Jab£z  C.  Crooker,  plaintiff  in  error,  v.  Samuel 
M.  Melick,  defendant  in  error. 

1.  Amercement  of  Officers.  Section  513  of  the  Civil  Code  gives 

a  more  expeditions  remedy  against  sheriff  and  other  officers  in 
certain  cases,  but  gives  no  additional  right,  nnless  it  be  the 
penalty  therein  provided,  and  as  to  that,  guwre, 

2.    :    DAMAGES.   In  all  actions  against  sheriffs  or  other  officers 

for  failure  to  return  writs  of  execution,  etc.,  the  inquiry  is  per- 
mitted whether  the  debt  could  have  been  collected,  and  whether 
its  collection  has  been  prejudiced  by  the  acts  of  the  defendant. 

3.    :    .     The  actual  loss  sustained  by  the  plaintiff  in 

the  value  or  availability  of  his  security  by  reason  of  the  act  or 
negligence  of  the  defendant  is  the  measure  of  his  damages. 

4»    :  :   EViDENOE.   All  legal  &ct8  necessary  and  proper 

to  prove  or  disprove  such  damages  may  be  pleaded  and  proved. 

Error  to  the  district  court  for  Lancaster  countj.  Heard 
below  before  Mitchell,  J. 

John  8.  Gregory y  for  plaintiff  in  error. 

Caldwell  &  Christy y  for  defendant  in  error. 

Cobb,  Ch.  J. 

The  plaintiff  in  error  made  and  presented  in  the  district 
tx)art  of  Lancaster  county  his  motion  in  writing  against 
the  defendant  in  error,  in  the  following  words: 

"  Now  comes  the  plaintiff  in  said  cause,  and  moves  the 
court  for  an  order  of  amercement  against  Samuel  Melick, 
sheriff  of  Lancaster  county,  in  two  causes  of  action, 
wherein  Jabez  C.  Crooker  is  plaintiff,  and  Edward  Haley 
is  defendant,  for  the  reason  that  executions  in  said  sheriff's 
hands  were  not  returned  by  him  within  the  time  and  man- 
ner provided  by  law,  and  the  sheriff  n^lected  and  refused 
to  levy  the  same  upon  property  of  the  said  Haley,  when 
requested  so  to  do  by  said  plaintiff. 
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**The  amount  of  amercement  demanded  is  the  sam  of 
$297.00^  being  the  amount  and  interest  due  upon  said 
judgments  and  executions. 

"(Signed)  J.  C.  Crooker.'' 

To  which  the  defendant  in  error  made  and  filed  the  fol- 
lowing answer: 

"  In  regard  to  the  motion  of  Jabez  C.  Crocker  to  amerce 
Samuel  Melick,  sheriff  of  Lancaster  county,  Nebraska,  in 
two  causes  of  action  wherein  Jabez  C.  Crocker  is  plaintiff, 
and  Edward  Haley  is  defendant. 

**  1.  The  said  Samuel  Melick,  sheriff  of  Lancaster 
county,  did  within  the  sixty  days  make  diligent  search 
and  inquiry,  and  found  no  property  of  the  judgment 
debtor  upon  which  to  make  a  levy,  and  informed  the 
said  J.  C.  Crocker,  and  also  notified  him  within  the  sixty 
days,  that  if  he  could  point  out  property  belonging  to  the 
said  defendant  that  he  would  make  a  levy  upon  the 
same. 

"  2.  That  the  j  udgment  debtor  was  possessed  of  no  prop- 
erty subject  to  execution  in  Lancaster  county. 

"  3.  The  money  could  at  no  time  have  been  made  upon 
said  execution  between  the  issue  and  the  return  of  said  ex- 
ecution. 

"4.  That  the  judgment  debtor  was  wholly  insolvent,  and 
was  possessed  of  no  property  subject  to  execution  between 
September  the  24th,  and  December  the  16th,  1884. 

"(Signed)  Samuel  Memck.^' 

With  affidavit  of  verification. 

The  following  is  the  journal  entry  showing  the  final 
order  of  the  court  in  said  matter : 

''This  cause  having  been  submitted  to  the  court  at  a 
former  day  of  this  term,  to-wit,  June  29th,  a.d.  1885, 
without  argument,  upon  the  motion  of  the  plaintiff  for  an 
order  of  amercement  against  Samuel  Melick,  sheriff  of 
Lancaster  county,  in  two  causes  wherein  Jabez  C,  Crooke.r 
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•  IS  plaintiflF,  and  Edward  Haley  is  defendant,  for  the  reason 
that  executions  in  said  sheriff's  hands  were  not  returned 
by  hini  within  the  time  and  manner  provided  by  law,  and 
the  sheriff  neglected  and  refused  to  levy  the  same  upon 
property  of  the  said  defendant  when  requested  so  to  do  by 
said  plaintiff,  snd  now  upon  due  consideration  of  said  mo- 
tion, and  the  answer  to  said  motion  filed  herein  by  said 
sheriff,  the  court  overrules  said  motion,  to  which  plaintiff 
duly  excepts,  and  forty  days  from  the  rising  of  court  is 
hereby  given  plaintiff  to  reduce  his  exceptions  to  writing/' 

The  record  also  contains  copies  of  the  executions  in  the 
two  causes,  with  the  sheriff's  returns  thereon.  There  is 
no  bill  of  exceptions,  and  as  neither  the  petition  in  error 
nor  the  brief  of  counsel  point  out  the  error  of  the  district 
court  with  greater  particularity  than  that  the  court  erred 
in  overruling  the  motion  for  amercement,  I  conclude  that 
the  case  was  disposed  of  as  though  the  answer  of  the 
sheriff  was  demurred  to  by  general  demurrer  on  the  part 
X)f  the  plaintiff,  and  it  will  be  disposed  of  here  upon  that 
theory. 

Our  statute,  sec.  518,  Civil  Code,  provides  as  follows: 

"  If  any  sheriff  or  other  officer  shall  refuse  or  neglect  to 
execute  any  writ  of  execution  to  him  directed,  which  has 
come  into  his  hands;  or  shall  neglect  or  refuse  to  sell  any 
goods  and  chattels,  lands,  and  tenements;  or  shall  neglect 
to  call  an  inquest  and  return  a  copy  thereof  forthwith  to 
the  clerk's  office;  or  shall  neglect  to  return  any  writ  of  ex- 
ecution to  the  proper  court,  on  or  before  the  return  day 
thereof  ♦  *  ♦  such  sheriff  or  other  officer  shall,  on 
motion  in  court  and  two  days'  notice  thereof  in  writipg, 
be  amerced  in  the  amount  of  said  debt,  damages,  and 
costs,  with  ten  per  centum  thereon,  to  and  for  the  use  of 
said  plaintiff  or  defendant  as  the  case  may  be." 

The  only  new  liability  sought  to  be  created  by  the  above 
statute  is  the  penalty  of  ten  per  cent.  Without  the  stat- 
tite  the  sheriff  would  be  equally  liable  for  all  but  the  pen- 
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alty.  With  it  he  is  only  liable  for  actual  damages^ 
possibly  with  the  penalty  added.  The  statute  gives  a 
shorty  cheapy  and  expeditious  remedy^  but  it  only  lies 
where  an  action  in  the  nature  of  trespass  on  the  case 
would  lie. 

In  the  case  at  bar,  if  it  be  true^  as  stated  by  the  sheriff 
in  his  answer,  that  Edward  Haley,  the  execution  defend- 
ant, had  no  property  within  the  county  at  any  time  during 
the  life  of  said  writs  of  execution  out  of  which  the  same 
or  any  part  thereof  could  have  been  collected,  how  can  it 
be  said  that  the  plaintiff  was  damaged  by  the  fiulure  of 
the  sheriff  to  return  the  writs  in  time? 

If  the  writs  had  no  value  when  they  came  into  the 
sheriff's  hands,  they  could  lose  none  by  reason  of  their  re- 
tention by  him  until  after  the  return  day.  And  they 
could  gain  none,  except  on  the  principle  of  forfeiture. 
Our  laws  do  not  favor  forfeitures,  and  under  the  provis- 
ions of  the  constitution  it  is  doubtful  if  the  plaintiff  can 
recover  a  technical  forfeiture  from  the  sheriff  in  such  a 
case. 

It  is  the  boast  of  our  improved  system  of  pleading  and 
practice  that  the  actual  facts  of  every  case  may  be  pleaded 
and  proved  without  r^ard  to  fictions  or  technicalities.. 
This  would  be  of  little  avail  if  in  cases  like  the  one  at 
bar  the  law  had  closed  the  door  of  investigation  and 
ascribed  to  excusable  neglect  or  unavoidable  accident  the 
same  consequences  of  punishment  and  loss  as  those  which 
follow  criminal  malpractice.  But  such  is  not  the  law.  It 
is  the  actual  damage  which  the  plaintiff  has  sustained  in 
the  value  or  availability  of  his  security  that  he  is  entitled 
to  recover  in  such  cases  in  either  form  of  proceeding,  and 
all  legal  facts  touching  such  value  and  availability  may 
always  be  plead  and  proved. 

"  Notwithstanding  the  proof  of  the  debt  and  the  sheriff^  % 
neglecty  the  inquiry  is  permitted  whether  the  debt  covid  have 
been  collected.     The  original  debt  is,  of  course,  the  gist  of 
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the  actioDy  and  it  is  perfectly  well  settled  that  the  existence 
of  such  debt  must  be  proved  by  the  plaintiff.  But  if  that 
fact  is  established,  the  equally  important  inquiry  remains, 
whether  the  recovery  of  the  debt  has  been  prejudiced  by 
the  acts  of  the  defendant  In  other  words,  whether  under 
any  circumstances  it  could  have  been  collected  of  the  de- 
fendant's property/'  2  Sedgwick  on  the  Measure  of  Dam- 
ages, 7  Ed.,  p.  447, 
The  order  of  the  district  court  is  affirmed. 

Judgment  accordingly. 

The  other  judges  concur. 


E.  J.  Dabot,  afpellee,  v.  Gustavus  Baceust,  ap- 

PELI^ANT. 

Usury:  bubdsn  of  fboof.  Where  usury  in  the  original  transac- 
tion for  which  negotiable  promissory  notes  were  given  is  proYed, 
a  party  who  claims  to  have  pnrchased  the  notes  before  maturity 
must  assume  the  burden  of  proof  to  show  that  he  is  a  hana  fide 
purchaser  for  value  before  maturity  and  without  notice. 

Appeal    from    Burt    county.     Tried    below    before 
Neville,  J. 

S.  JET.  Bowes,  for  appellant. 

jB.  B.  Ddley,  and  Hopewell  &  Dickinson,  for  appellee. 

Maxwell,  J. 

This  action  is  brought  upon  two  promissory  notes,  as 
follows: 

*'|974.  Tekamah,  Neb.,  June  17th,  1883. 

"  Ninety  days  after  date  I  promise  to  pay  to  C.  W. 
Conklin  or  order,  nine  hundred   seventy-four  dollars,  for 
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vqlue  received,  payable  at  the  ofBce  of  C.  W.  Conklin» 
Tekamah,  Nebraska,  with  ioterest  at  the  rate  of  ten  per 
cent  per  annum.  If  this  note  is  not  paid  at  maturity,  to 
draw  ten  per  cent  firom  date. 

"  John  S.  Lemmon, 
"  John  Tallin. 
"  L.  Phelin. 
"  Witness  to  mark :  .^Gustavub  X  Backus, 

"A.  T.  LaBSON.  mark. 

"  JoHAN  Larson." 

"$315  48.  "  Tekamah,  January  28d,  1883. 

Ninety  days  after  date  I  promise  to  pay  to  C.  W. 
Conklin,  or  oixler,  three  hundred  fifteen  and  -j^  dol- 
lars for  value  received,  payable  at  the  office  of  C.  W. 
Conklin,  Tekamah,  Nebraska,  with  interest  at  the  rate  of 
—  per  cent  per  annum.  If  this  note  is  not  paid  at  mfttu- 
rity,  to  draw  ten  per  cent  interest  from  date. 

"  John  S.  Lemmon, 
"  John  Thalin, 
"L,  Thblin, 

"  Witness  to  mark :  , ,  ^  ^^ 

-A.  T.  Laeson.  "GustavusX  Backus, 

"  JoHAN  Larson."  . 

Darst  claims  as  assignee  before  maturity  of  the  notes. 
The  defendant  Backus  filed  an  answer  to  the  petition, 
wherein  he  alleges  in  substance  that  the  notes  in  question 
were  not  transferred  until  after  they  became  due;  that  he 
is  merely  a  surety  on  said  notes,  John  S.  Lemmon  being 
the  principal ;  "  that  the  notes  sued  on  were  given  to  re- 
new and  extend  notes  given  by  said  Lemmon  to  said 
Conklin  on  December  2d,  1882,  one  for  $974,  and  another 
for  $168.48,  the  interest  on  said  $974  at  the  rate  of  24 
per  centum  for  six  months.  That  to  said  sum  of  $168.48 
was  added  24  per  centum  per  hundred  on  said  sums  of 
$974  and  $168.48,  and  for  which,  together  with  said  sum 


JULY  TERM,  1885,  233 

Darst  V.  Backus. 

of  $168.48  of  said  note  of  $315.48  mentioned  in  the  2d 
paragraph  of  said  plaintiff's  petition  was  given,"  etc.  The 
reply  is  a  general  denial.  On  the  trial  of  the  cause,  judg- 
ment was  rendered  in  favor  of  the  plaintiff  for  the  sum  of 
$1,453.63.     The  defendant  Backus  appeals. 

The  testimony  fully  sustains  the  plea  of  usury.  The 
principle  is  now  well  settled  that  mere  illegality  in  the  con- 
sideration of  a  note  which  is  not  declared  void  by  statute 
will  not  affect  the  rights  of  a  bona  fide  purchaser  for  value. 
Wortendike  v,  MeehaUy  9  Neb.,  228.  Norris  v.  Langley, 
19  New  Hamp.,  423.  State  Bank  v,  Thompson,  42  Id., 
369.  Converse  v.  Foster,  32  Vt.,  828.  Sistermans  v.  Field, 
9  Gray,  331.  Smith  v.  Columbus  State  Bank,  9  Neb.,  31. 
Paton  V.  Coit,  5  Mich.,  505.  Where,  however,  the  illegal 
consideration  is  shown,  the  burden  of  proof  is  on  the  plain- 
tiff to  show  that  he  is  a  bona  fide  holder  for  value  before  the 
maturity  of  the  note,  and  without  notice.  Savings  Bank 
V,  ScoU,  10  Neb.,  86.  Ohmtead  v.  N.  E.  Mtge.  Sec.  Co., 
11  Id.,  492.  Cheney  v.  Cooper,  14  Id.,  416.  Evans  v. 
De  Roe,  15  Id.,  631.  In  this  case  there  is  not  a  particle 
of  proof  that  the  plaintiff  either  purchased  the  notes  before 
maturity,  paid  any  sum  whatever  for  th^m,  or  that  he  was 
ignorant  of  usury  in  the  transaction,  which  the  undisputed 
testimony  clearly  shows  to  have  existed.  This  being  the 
case,  the  notes  are  subject  to  the  defense  of  usury.  The 
judgment  of  the  district  court  must  therefore  be  reversed 
and  the  cause  remanded  for  further  proceedings. 

Revebsed  and  bemanded. 

The  other  judges  concur. 
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Luther  R.  Wright  et  ak,  plaintiffs  in  error,  v. 
Charles  H.  B.  Rouss,  defendant  in  error. 

Justice  of  Peace :  liability  fob  wboxgful  issue  op  attach- 
ment. Where  an  action  by  attachment  is  brought  before  a 
justice  of  the  peace  against  a  non-resident  of  the  state,  and  his 
property  attached  and  sold,  the  jnstice  will  be  liable  if  the  canae 
of  action  is  not  founded  on  contract,  judgment,  or  decree. 

Error,  to  the  district  court  for  Douglas  county.  Heard 
below  before  Neville,  J. 

W.  J.  Connell  and  Simeon  Bhom,  for  plaintiffi  in  error^ 
cited  :    Clarh  v.  SpiccTy  6  Kan.,  440. 

l^arren  Svntzlerj  for  defendant  in  error,  cited :  Drake 
Attachments,  §§  14,  15,  17, 19,  22,  34,  35,  36.  Jeffrey  v. 
Wooley,  5  Halst.,  123.  Handy  v.  Brong,  4  Neb.,  60. 
Elliott  V.  Jackson,  3  Wis.,  649.  Strock  v.  Little,  45  Penn. 
State,  416. 

Maxwell,  J. 

This  case  was  before  this  court  in  1883,  and  is  reported 
in  14  Nebraska,  457,  the  judgment  of  the  court  below  be- 
ing reversed.  On  the  second  trial  the  jury  returned  a  ver- 
dict in  favor  of  Rouss  for  the  sum  of  $131.08,  upon  which 
judgment  was  rendered.  On  the  former  hearing  it  was  held 
that  the  affidavit  for  an  attachment  and  bill  of  particulars 
filed  with  the  defendant  Wright  as  the  foundation  of  the 
action  did  not  shovv  that  the  case  was  for  a  debt  or  demand 
arising  upon  contract,  judgment,  or  decree,  and  did  not  au- 
thorize the  issuing  of  an  attachment  against  a  non-resident. 
On  the  second  trial  the  defendant  Wright  introduced  testi- 
mony showing  the  nature  of  the  transaction,  claiming  that  the 
action  was  to  recover  damages  for  a  breach  of  contract— delay 
in  delivering  goods. 
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The  testimony  shows  the  following  facts:  The  defend- 
ant in  error,  Kouss,  at  the  time  this  transaction  took  place^ 
in  1879,  was  a  merchant  in  New  York  City.  In  August 
of  that  year  one  Jacob  Levi,  who  resided  in  Troy,  New 
York,  purchased  of  Rouss  goods  of  the  value  of  about 
$124.70,  to  be  shipped  C.  O.  D.  to  one  Isaac  Levi,  a 
brother  of  Jacob,  at  some  point  in  Nebraska.  It  is  claimed 
on  behalf  of  the  plaintiff  in  error  that  the  goods  were 
to  be  shipped  to  Omaha,  and  that  Rouss  shipped  them  to 
Homer,  Dakota  county,  and  that  they  did  not  reach  Omaha 
until  December,  1879.  Jacob  Levi,  when  he  purchased 
the  goods,  paid  thereon  the  sum  of  $1 2.50,  '^  as  security 
that  the  goods  would  be  taken  out  on  arrival.^^  The  goods 
were  directed  to  C.  H.  B.  Rouss,  Homer,  Nebraska.  A 
draft  for  the  amount  of  the  bill,  with  the  bill  of  lading  at- 
tached, was  by  direction  of  Jacob  Levi  sent  to  a  bank  at 
Omaha,  but  as  Isaac  Levi  could  not  be  found,  they  were 
sent  to  a  bank  at  Troy,  New  York,  and  presented  to  Jacob 
Levi,  who  refused  to  pay  the  draft,  upon  the  ground  that 
the  debt  was  that  of  his  brother.  Neither  of  the  Levis 
paid  for  the  goods  nor  offered  to  do  so.  At  the  time  Jacob 
Levi  purchased  the  goods  in  question  he  delivered  to  Rous& 
other  goods  of  the  value  of  about  $30.00,  which  Rousa 
agreed  to  ship  with  the  goods  in  question.  When  Isaac 
Levi  was  informed  that  the  goods  were  at  the  depot  in 
Omaha  he  did  not  offer  to  pay  for  them  or  in  any  manner 
comply  with  the  contract  on  his  part,  but  at  once  instituted 
proceedings  against  Rouss  before  Wright,  justice  of  the 
peace,  and  attached  the  goods  in  question,  which  were  sold 
under  the  attachment.  This  action  was  brought  against 
Wright  to  recover*  the  value  of  the  goods,  upon  the  ground 
that  the  justice  bad  no  jurisdiction. 

The  testimony  shows  that  the  goods  were  sent  at  once  to 
Homer,  Nebraska,  that  being  the  place  where  Rouss  testi- 
fi^  he  was  directed  to  send  them.  Isaac  Levi  testifies  that 
he  "had  no  particular  one  place  as  a  center  of  business;'* 
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that  his  "  head-quartera  during  that  time  '*  was  "  wherever 
I  put  my  hat  down."  He  also  testifies,  "I  received  his 
(Eouss^)  invoice.  They  came  to  Plattsmouth  first,  and 
then  got  a  letter."  This  seems  to  have  been  soon  after 
the  goods  were  shipped.  Whether  the  invoice  and  letter 
contained  a  statement  as  to  place  of  shipment  does  not  ap- 
pear, but  as  no  complaint  is  made  on  that  ground  it  is 
probable  that  such  was  the  case.  Rouss  appears  to  have 
acted  in  good  faith  .in  the  entire  transaction.  The  goods 
appear  to  have  been  shipped  immediately  after  they  were 
purchased.  The  proof  shows  that  Levi,  without  the  slight- 
est attempt  on  his  part  to  comply  with  the  contract,  caused 
the  attachment  to  be  issued  and  levied  upon  the  goods  in 
•question.  The  proof  fails  to  show  a  cause  of  action  arising 
upon  contract,  and  does  not  aid  the  aflSdavit  and  bill  of 
particulars  in  the  case  of  Levi  v.  Rouss.  The  case,  there- 
fore, comes  within  the  rule  established  by  this  court  on  the 
former  hearing,  viz.,  that  where  an  attachment  is  issued  by 
a  justice  of  the  peace  against  the  property  of  a  non-resi- 
dent, and  the  cause  of  action  is  not  founded  on  contract, 
judgment,  or  decree,  the  justice  is  without  jurisdiction,  and 
is  liable.     It  follows  that  the  judgment  must  be  affirmed. 


JUDGICENT  AFFIRMED. 


The  other  judges  concur. 


State,  ex  rel.  Martin  J.  Huff,  v.  J.  W.  MoLELLAin>, 

County  Clerk,  Nance  County. 

1.  Constitutional  Law:  enbolled  bill  pbima  facie  evi- 
DBNCB  OF  THE  PASSAGE  OF  LAW.  The  Certificate  of  the  presid- 
ing officer  of  a  branch  of  the  legislature  that  a  bill  has  duly 
passed  the  house  over  which  he  presides  is  faierelj  prima  fadB 
evidence  of  that  fact,  and  evidence  may  be  received  to  fWffftTtftm 
whether  or  not  the  bill  actually  passed. 


JULY  TERM,  1885.  237 

State  T.  McLelland. 


2.    :    EVIDEKCE.    The  joumala  of  the  respective  houses  are 

leoordB  of  the  proceedings  therein,  and  if  it  should  appear  from 
them  that  a  hill  had  not  actuallj  passed,  the  presnmption  in 
&yQr  of  the  certificate  woald  he  overtliiown  and  the  act  declared 
invalid. 

ObiginaIj  application  for  mandamus. 

W.  F.  Oritehfield,  for  relator. 

Oeorge  D.  Meikeljohn,  for  respondent. 

Maxweix,  J. 

This  is  an  application  for  a  mandamus  to  compel  the 
defendant^  who  is  county  clerk  of  Nance  county,  to  give 
notice  of  an  election  for  register  of  deeds  of  said  county  at 
the  election  to  be  held  therein  November  3d,  1885.  At 
the  last  session  of  the  legislatul'e  an  act  was  passed  by  both 
branches  of.  the  legislature  creating  the  office  of  register  of 
deeds  in  counties  having  not  less  than  fifteen  thousand  in- 
habitants. The  bill  was  then  enrolled,  and  the  enrolled 
bill,  proi)erl7  certified  by  the  presiding  officers  and  chief 
clerks  of  each  house,  was  duly  presented  to  the  governor, 
and  by  him  approved.  In  the  bill  that  passed  the  legisla*  . 
ture  the  number  of  inhabitants  in  a  county  entitled  to  a 
register  of  deeds  is  expressed  in  figures  "  15,000."  In  tlie 
bill  as  enrolled  the  number  given  is  "  1,500.'^  Laws  1885, 
Ch.  41.  Comp.  Stat.,  Ch.  18,  sees.  77ar-d.  It  will  thus 
be  seen  that  the  bill  providing  for  a  register  of  deeds  in 
counties  having  15,000  or  more  inhabitants  was  never  pre- 
sented to  or  approved  by  the  governor,  while  the  bill 
actually  approved  was  not  passed  by  either  house.  The 
question  for  determination  is.  Is  the  enrolled  bill,  as  certi- 
fied by  the  presiding  officers  of  both  branches  of  the  l^is- 
lature  and  approved  by  the  governor,  the  exclusive  evidence 
of  what  the  law  is?  Or  can  the  court  inquire  whether  the 
alleged  act  was  in  fact  passed  and  is  a  valid  law?    The 
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question  is  presented  to  this  court  for  the  first  time^  and  re- 
quires an  examination  of  the  authorities  relating  to  the 
Subject. 

In  Pacific  RaUroad  v.  The  OovemoTj  28  Mo.,  353,  de- 
cided in  1856,  a  bill  to  issue  the  bonds  of  the  state  to  the 
amount  of  $800,000  to  aid  in  the  completion  of  the  rail- 
roads of  the  state  was  passed  by  the  legislature  of  Missouri 
and  vetoed  by  the  governor.  It  was  alleged  that  the  bill 
passed  over  the  governor's  objection  by  the  requisite  ma- 
jority and  had  become  a  law.  The  court  held,  Leonard, 
J.,  dissenting,  that  the  validity  of  an  enrolled  statute,  au- 
thenticated in  the  manner  pointed  out  by  law  by  the  cer- 
tificate of  the  presiding  officers  of  the  two  houses  of 
assembly  that  it  passed  over  the  governor's  veto  by  the 
constitutional  majority,  cannot  be  impeached  by  the  jour- 
nals showing  a  departure  from  the  forms  prescribed  by  the 
constitution  in  the  reconsideration  of  the  bill.  It  is  said 
(pcge  364),  **  By  the  common  law  the  statute  roll  was  abso- 
lute and  conclusive  proof  of  a  statute.  The  record  could 
not  be  contradicted.     It  implied  absolute  verity.'* 

In  Clare  v.  The  State  of  loioa,  6  Iowa,  509,  it  was  held 
that  the  original  act  on  file  in  the  office  of  the  secretary  of 
state  is  the  ultimate  proof  of  a  statute.  The  question  in 
that  case  was  between  the  original  statute  and  an  erroneous 
copy  thereof. 

In  Duncombe  v.  Pi^ndle,  12  Iowa,  2,  the  object  of  the 
action  seems  to  have  been  to  obtain  a  construction  of  cer- 
tain statutes  for  the  purpose  of  determining  whether  town- 
ships 90-91,  ranges  27-30,  were  within  the  territorial  area 
of  Webster  or  of  Humboldt  county,  and  it  was  held  that 
the  enrolled  bill,  signed  by  the  presiding  officers  of  the 
senate  and  house  of  representatives  and  approved  by  the 
governor,  was  the  ultimate  and  conclusive  proof  of  the  leg- 
islative will,  and  Clare  v.  The  Stale,  5  Clarke,  509,  was 
cited  with  approval. 

In  Green  v.  Weller,  32  Miss.,  651,  an  amendment  to  the 
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constitution  abolishing  the  superior  court  of  chanceiy  and 
transferring  full  equity  powers  to  the  judges  of  the  circuit 
courts,  was  passed  bj  the  l^islature,  submitted  to  the  peo- 
ple of  the  state,  and  the  amendment  adopted,  and  it  was 
held  that  an  enrolled  bill,  when  duly  authenticated  and 
signed  by  the  governor,  was  conclusive  evidence  of  its  en- 
actment, and  that  it  cannot  be  impeached. 

In  Evans  v,  Brovme,  30  Ind.,  514,  the  question  arose  as 
to  the  passage  of  an  act  by  the  requisite  majority,  and  it 
was  held  that  an  enrolled  bill,  properly  authenticated  by 
the  proper  officers  of  the  respective  branches  of  the  legis- 
lature and  approved  by  the  governor,  was  conclusive  evi- 
dence of  its  existence  as  a  law. 

In  Fouke  v.  Fleming^  13  Md.,  392,  the  question  involved 
was  the  validity  of  certain  statutes  affecting  bills  of  sale 
and  mortgages  of  personal  property,  and  it  was  held  in  ef- 
fect that  the  engrossed  bill  signed  by  the  governor  was 
better  evidence  of  what  the  law  was  than  the  journals  of 
the  two  branches. 

In  People  v.  Devliny  33  N.  Y.,  269,  an  action  was 
brought  by  the  attorney  general  under  a  statute  to  recover 
from  the  defendant  certain  fees  and  commissions  held  by 
him  as  chamberlain  of  the  city  and  county  of  New  York. 
The  defense  was,  that  after  the  passage  of  the  act  and  be- 
fore its  approval  by  the  governor  he,  at  the  request  of  the 
assembly,  returned  the  bill  to  it.  Sec.  5  of  the  act  was 
then  stricken  out,  the  bill  sent  to  the  senate,  which  denied 
the  authority  of  the  assembly  to  change  the  bill.  The 
court  held  that  the  assembly  had  no  power  to  recall  the 
bill,  nor  the  governor  any  power  to  return  it.  That "  when 
both  houses  have  thus  finally  passed  a  bill  and  sent  it  to 
the  governor,  they  have  exhausted  their  powers  upon  it, 
except  the  power  of  sending  it  to  the  governor  by  the 
house  in  which  it  originated,  according  to  parliamentary 
l:iw."  There  are  expressions  in  the  opinion  that  the  jour- 
nals could  not  be  resorted  to  for  the  purpose  of  ascertain- 
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ing  whether  an  act  had  been  passed  by  the  requisite  ma- 
jority or  not;  but  the  question  does  not  seem  to  have 
arisen  in  the  case. 

In  Pangbom  v.  Young,  32  N.  J.  Law^  29,  the  question 
involved  was  the  validity  of  "  An  act  to  establish  a  police 
district  in  the  county  of  Hudson,  and  to  provide  for  the 
government  thereof/^  The  case  cited,  in  some  of  its  features, 
resembles  the  one  at  bar,  yet  the  court  held  that  it  was  not 
competent  for  the  court  to  go  behind  the  attestation  of  the 
presiding  officer  of  each  house  and  the  approval  of  the 
governor,  and  admit  evidence  that  the  bill  actually  passed 
by  the  legislature  was  different  from  the  one  submitted  to 
and  approved  by  the  governor.  These  decisions  are  based 
principally  on  the  common  law,  and  questions  relating  to 
constitutional  restrictions  are  not  discussed,  or  but  briefly 
referred  to.  While  at  common  law  the  journals  of  either 
house  are  proper  evidence  of  the  action  of  that  branch  of 
the  legislature  upon  all  matters  before  it  {Jones  v.  Randally 
Comp.,  17  ;  Root  v.  King,  7  Coweu,  613),  yet  no  case  has 
been  cited  where  it  has  been  held  that  under  the  common 
law  power  the  court  would  resort  to  the  journals  for  the 
purpose  of  establishing  the  invalidity  of  an  act  properly 
certified  by  the  presiding  officers  of  each  house  and  ap- 
proved by  the  executive. 

It  must  be  borne  in  mind  that  the  parliament  of  Eng- 
land before  its  separation  into  two  bodies  was  a  high  court 
of  judicature,  possessed  of  the  general  power  belonging  to 
such  court ;  and  after  the  separation  the  power  remained 
with  each  body,  because  each  was  considered  to  be  a  court 
of  judicature  and  exercised  the  functions  of  such  court, 
Cooley  Conpt.  Lim.,  5th  Ed.,  161.  Hence  the  power  of 
either  house  of  parliament  to  punish  for  contempt.  Id« 
Kelboume  v.  T/wmpson,  103  U.  S.,  168.  Being  a  court 
the  record  of  each  house  imported  absolute  verity.  In 
this  country,  however,  legislative  bodies  do  not  possess  ju- 
dicial powers.     The  records,  therefore,  are  not  those  of  a 
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court ;  but  are,  nevertlieleas,  primary  evidence  to  show  the 
actioD  of  each  house  upon  any  matter  before  it.  The  con- 
stitution of  this  and  a  number  of  other  states  require  each 
house  to  keep  a  journal  of  its  proceedings,  and  publish  the 
same,  and  provides  that  ^^  no  bill  shall  be  passed  unless  by 
the  assent  of  a  majority  of  all  the  members  elected  to  eacli 
house  of  the  legislature.  And  the  question  upon  final  pas- 
sage shall  be  taken  immediately  upon  its  l^t  reading,  and 
the  yeas  and  nays  shall  be  entered  on  the  journal.^'  It  is 
also  provided  that  "  every  bill  and  concurrent  resolution 
shall  be  read  at  large  on  three  different  days  in  each  house,^' 
etc. 

It  is  well  known  that  the  object  of  these  provisions  was 
to  prevent  crude  and  hasty  legislation.  The  journals  must 
show  that  a  majority  of  all  the  members  elected  to  each 
house  voted  in  favor  of  the  passage  of  a  bill  before  it  can 
become  a  law.  In  this  state  at  least,  from  its  earliest 
l^islature,  the  rules  have  required  the  reading  in  each 
house  of  the  proceedings  of  the  preceding  day  in  order  that 
the  journals  might  be  corrected.  The  certificate  of  the 
presiding  officer  of  each  house  that  a  bill  has  been  duly 
passed  by  the  house  over  which  he  presided,  therefore,  is 
merely  prima  fade  evidence  of  that  fact,  and  the  court  may 
go  behind  such  certificate  and  inquire  into  the  facts  of  the  case. 
And  this  is  the  view  of  the  supreme  court  of  the  United 
States  in  Gardener  v.  Collector j  6  Wall,  499,  where  it  is 
said  (page  611)  :  "  We  are  of  opinion,  therefore,  on  princi- 
ple as  well  as  authority,  that  whenever  a  question  arises 
in  a  court  of  law  of  the  existence  of  a  statute  or  of  the 
time  when  a  statute  took  efiect,  or  of  the  precise  terms  of  a 
statute,  the  judges  who  are  called  upon  to  decide  it  have 
a  right  to  resort  to  any  source  of  information  which  in 
its  nature  is  capable  of  conveying  to  the  judicial  mind  a 
clear  and  satisfactory  answer  to  such  question,  always  seek- 
ing first  for  that  which  in  its  nature  is  most  appropriate, 
unleas  the  positive  law  has  enacted  a  different  rule." 
16 
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In  Legg  v:  Mayor,  42  Md.,  220-225,  the  case  of  Gardi- 
ner V.  Collector  is  cited  with  approval.  It  is  said  :  "  While 
the  presumption  arising  from  the  proper  forms  of  authenti- 
cation of  a  statute  is  very  strong,  that  the  statute  was  regu- 
larly and  constitutionally  enacted  by  the  legislature,  the 
authorities  maintain  that  such  presumption  may  be  over- 
come by  competent  evidence,  and  the  statute  may  be  shown 
to  have  never  .been  constitutionally  enacted.  And  this 
court  lias  so  decided  at  the  present  term  in  the  case  of 
Berry  v.  Dnim  Point  Railroad,  41  Md.,  446.  A  valid 
statute  can  only  be  passed  in  the  manner  prescribed  by  the 
constitution,  and  where  the  provisions  of  that  instrument 
in  regard  to  the  manner  of  enacting  laws  are  wholly  dis- 
regarded in  respect  to  a  particular  act  it  would  seem  to  be 
a  necessary  conclusion  that  the  act,  though  having  the 
forms  of  authenticity,  must  be  declared  to  be  a  nullity- 
otherwise  the  express  mandatory  provisions  of  the  consti- 
tution would  be  of  no  avail  or  force  whatever.^' 

In  Spangler  v.  Jacoby,  14  111.,  297,  it  was  held  that  the 
journals  of  either  branch  of  the  legislature  that  a  particular 
act  was  not  passed  in  the  mode  prescribed  by  the  constitu- 
tion, and  that  the  signature  of  the  speakers  and  governor 
to  an  act  are  presumptive  that  it  became  a  law  in  pursu- 
ance of  the  constitution ;  but  that  this  presumption  may  be 
overcome  by  the  journals.  To  the  same  effect  are  People 
V.  Mahaney,  13  Mich.,  482.  Moody  v.  State,  48  Ala.,  115. 
People  V.  DeWolf,  62  111.,  253.  State  v.  Oity  of  Hastings, 
24  Minn.,  78.  Southmck  Bank  v.  Com.,  26  Penn.  St.,  446. 
Jones  V,  Hutchinson,  43  Ala.,  721.  Fowler  r.  Pierce,  2 
Cal.,  165.  People  v.  Supervisors,  8  N.  Y.,  318.  Speer  v. 
Plank  Road  Co.,  22  Penn.  St.,  376.  Opinion  of  the  Jus- 
tices, 35  N.  H.,  579-584.  Opinion  of  the  Justices,  45  Id,, 
607-614,  Opinion  of  the  Justices,  52  K  H.,  622-626. 
People  17.  Pardy,  2  Hill,  31.  Prescott  v.  Board  of  Trus- 
tees, 19  111.,  324.  People  v.  Sfame,  35  111.,  121.  Cole- 
man V.  Dobbins,  S  Ind.,  166-157. 
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Id  the  last  case  cited^  it  is  said  (page  162) :  ^^  It  is  said, 
arguendo,  in  Purdy  v.  The  People^  4  Hill,  384,  that  nul  tid 
record  cannot  be  pleaded  to  a  statute ;  and  in  support  of 
this  position  several  English  authorities  are  cited.  This 
undoubtedly  is  the  English  doctrine,  growing  out  of  their 
peculiar  institutions.  Their  law-making  power  is  omnipo- 
tent. Not  only  the  common  statute  law  governing  the 
ordinary  relations  of  life,  but  the  British  constitution  itself, 
is  the  creature  of  parliament.  In  this  country  legislative 
bodies  are  created  by  the  constitution.  Thus  every  act  may 
be  tested  by  that  instrument  and  declared  void  if  not  in 
conformity  to  its  requirements.'* 

•  The  journals  of  each  house  were  evidently  intended  to 
furnish  the  public  and  the  courts  with  the  means  of  ascer- 
taining what  was  actually  done  in  each  branch  of  the  legis- 
lature. They  are  to  be  treated  as  authentic  records  of  the 
proceedings,  and  the  court  may  resort  to  them  when  the 
validity  of  an  act  is  questioned  upon  the  ground  of  the 
failure  of  the  legislature  to  observe  a  matter  of  substance 
in  its  passage,  for  the  purpose  of  ascertaining  whether  the 
constitutional  provisions  have  been  substantially  complied 
with  or  not.  The  certificate  of  the  presidfug  oflScers  is 
merely  prima  facie  evidence  that  an  act  has  been  duly 
passed,  and  will  be  overthrown  if  it  appears  from  the  jour- 
nals that  it  was  not.  The  necessity  for  such  a  provision  is 
apparent,  as  this  is  the  second  act.passed  at  the  last  session 
of  the  legislature  which  has  been  before  this  court  where 
the  provisions  of  the  original  act  were  changed  and  others 
inserted,  apparently  without  the  knowledge  of  the  members. 
These  acts  were  properly  certified  when  presented  to  the 
governor  for  his  approval,  but  this  one  at  least  did  not  pass. 
It  follows  that  the  act  is  of  no  force  and  effect,  and  the 
writ  most  be  denied. 

«  Weit  denied. 

The  other  judges  concur. 
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City  op  Lincoln,  plaintiff  in  error,  v.  Samuel  B. 
Walker,  defendant  in  error. 

1.  Negligence :     contbibutoby    NEaLiGENcs :    bubden    of 

PBOOP.  In  an  action  for  negligence,  where  the  plaintiff  can 
proTe  his  case  withoat  disclosing  any  negligence  on  his  part, 
contrihntoiy  negligence  is  a  matter  of  defense,  the  bnrden  of 
proving  it  being  on  the  defendant. 

2,     :  EXCAVATION  IN  STBEETS  OF  CITY.    A  person  tobYeling 


in  a  pnblic  street,  if  he  exercise  ordinary  care,  has  a  right  to  be 
absolutely  safe  against  all  accidents  arising  from  obstructions  or 
imperfections  in  the  street.  And  if  a  person  is  authorized  to 
make  an  excavation  in  the  street,  he  is  bound  at  his  peril  to> 
protect  the  same  and  leave  the  street  in  as  safe  condition  as  it 
would  be  if  the  excavation  had  not  been  made. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Gaslin,  J.,  sitting  for  Pound,  J. 

A.  C.  Ricketts  (Mason  &  Whedon  with  him),  for  plaintiff 
in  error,  cited  :  Reynolds  v.  N.  Y.  G.  &  H,  R.  R.,  58  N. 
Y,,  248.  Weber  v.  Id.,  58  Id.,  451.  Masseth  v.  R.  i?.„ 
64  Id.,  524.  Thompson  on  Negligence,  1236.  Rudolph 
V.  French,  44  How.  Pr.,  160.  Wendell  v.  R.  i?.,  91  N.  Y.^ 
420.  Aurora  &  C.  R.  R.  Co.  v.  Grimes,  13  111.,  585. 
Dyer  v.  TalooU,  16  111.,  300.  Galena,  cfcc,  R,  R.  Co.  v. 
Fay,  16  111.,  558.  Brannan  v.  May,  17  Ga.,  136.  Ed-- 
wards  v.  Carr,  13  Gray  (Mass).,  284.  Perkins  v.  Easta^a 
&c.,  R.  R.  Co.,  29  Me.,  307.  Walker  v.  Herron,  22  Tex., 
55.  Hyde  v.  Jamaica,  27  Vt.,  443.  Dressier  v,  Davisy 
7  Wis.,*^527.  Chamberlain  v.  M.  <fe  if.  R.  R.  Co.,  7  Wis.^ 
426.     M.  &  a  R.  R.  Co.  v.  Hunter,  11  Wis.,  160. 

Lamb,  BUlingsley  &  LambeiHson,  for  defendant  in  error, 
cited:  RandaUv.  N.  W.  Tel.  Co.,  54  Wis.,  147.  Omxiha 
R.  R.  V.  DoolitOe,  7  Neb.,  125.  Mayor  v.  Dodd,  58  Ga., 
238. 
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Maxwell,  J. 

This  action  was  brought  by  the  defendant  in  error 
Against  the  city  of  Lincoln  to  recover  damages  alleged  to 
have  been  sustained  by  him  from  falling  into  an  excava- 
tion on  O  street,  in  front  of  block  52,  whereby  he  sus- 
tained damages  to  the  amount  of  $3,000.  The  answer  is, 
that  said  plaintiff  well  knew  of  said  excavation;  that  it 
was  well  protected  by  guards  placed  over  and  across  the 
sidewalks  where  they  approached  said  excavation ;  that  the 
street  lamp  of  the  St.  Charles  Hotel  lighted  up  the  same, 
and  would  have  enabled  the  most  casual  observer  to  see 
the  nature  and  extent  of  the  excavation;  that  the  injury 
was  occasioned  wholly  by  the  plaintiff's  negligence,  etc. 
The  jury  returned  a  verdict  in  favor  of  the  plaintiff  below 
for  the  sum  of  $1,200.  The  city  filed  a  motion  for  a  new 
trial,  in  which  are  forty-one  assignments  of  error.  The 
motion  was  overruled  and  judgment  rendered  on  the  ver- 
dict, but  taxing  the  costs  to  each  party. 

The  errors  relied  upon  are  to  the  giving  and  refusing 
<!ertain  instructions. 

The  testimony  tends  to  show  that  at  the  time  the  acci- 
dent occurred  a  large  brick  building  was  being  constructed 
on  the  north-east  corner  of  block  52,  fronting  on  8th  and 
O  streets;  that  an  excavation  of  the  same  depth  as  the 
<«llar  extended  into  O  street  from  12  to  15  feet,  and  from 
60  to  65  feet  in  length ;  that  this  excavation  was  walled  up 
a  little  above  the  surface  of  the  ground,  being  about  four 
inches  above  at  the  north-east  corner,  and  nineteen  at  the 
north-west;  that  as  this  excavation  extended  across  the  side- 
walk a  temporary  fence  was  erected  across  the  sidewalk 
on  the  east  and  west  sides  by  nailing  up  two  six  or  eight 
inch  boards  at  each  of  said  places;  that  a  similar  fence 
was  constructed  on  the  north  side,  the  posts  consisting 
of  2x4  scantling  6  feet  in  length,  driven  into  the  ground 
about  18  inches,  and  two  6  or  8  inch  boards  nailed  on  to 


246       SUPREME  COURT  OF  NEBRASKA. 

City  of  Lincoln  v.  Walker. 

these  posts.  There  were  two  openings  left  for  carrying 
material  into  the  building,  one  being  near  the  north-east 
comer,  and  the  other  near  the  north-west  corner.  It  ia 
claimed  that  these  openings  were  closed  at  night,  but  this 
is  denied. 

The  distance  this  fence  was  from  the  excavation  is  not 
certain,  some  of  the  witnesses  saying  it  was  close  to  the 
wall  of  the  excavation,  while  others  state  that  it  was  three 
feet  away.  A  temporary  sidewalk  from  three  to  four 
feet  in  width  was  constructed  around  this  .excavation,  laid 
on  2x4  inch  scantling,  and  the  fence  posts  were  nailed  ta 
the  south  side  of  the  temporary  walk.  The  St.  Charles 
Hotel  was  immediately  west  of  the  excavation  in  question, 
and  the  fence  around  it  commenced  on  the  east  side  of  the 
hotel.  There  was  a  dim  light  in  front  of  the  hotel,  ap- 
parently at  the  outer  edge  of  the  sidewalk,  showing  the 
name  of  the  hotel.  O  street  is  one  of  the  public  streets  of 
Lincoln,  the  Union  Pacific  depot  being  located  at  the  foot 
of  the  street,  and  there  being  a  very  large  number  of 
persons  passing  and  repassing  along  said  street.  On  the 
24th  of  November,  1881,  the  plaintiff*  below,  being  a 
stranger  in  Lincoln,  left  the  Oriental  Hotel  in  said  city 
about  7  o'clock  in  the  evening  to  go  to  the  Union  Pacific 
depot.  On  inquiring  the  way  he  was  directed  to  go  north  . 
to  O  street,  thence  west  along  said  street  to  the  depot.  The 
night  seems  to  have  been  very  dark,  and  the  plaintiff'  not 
knowing  of  the  obstruction  in  question,  while  a  short  dis- 
tance east  of  the  same,  two  men  passed  on  to  the  sidewalk 
about  40  feet  in  front  of  him,  going  in  the  same  directioa 
that  he  was,  and  supposing  them  to  be  more  familiar  with 
the  streets  than  he  was  he  followed  them,  being  guided  by 
their  voices.  As  the  two  persons  named  came  in  front  of 
the  St.  Charles  Hotel  he  observed  that  they  passed  betweeu 
the  Ifght  in  front  of  the  hotel  and  that  building,  being 
considerably  to  his  left,  and  he  believing  that  he  was  too 
far  into  the  street,  stepped  to  the  left  and  fell  into  the  ex« 
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cuvatioD  in  question^  a  depth  of  7  feet  3  inches^  and  sus- 
tained serious  injuries  by  which  he  was  rendered  incapable 
of  performing  any  labor  for  a  number  of  months.  The 
verdict  is  not  too  large  if  the  city  is  liable.  The  attorneys 
for  the  city  asked  the  following  instruction^  which  was  re- 
fused: 

"  The  jury  is  instructed  that  before  the  plaintiff  can 
recover  in  this  action  it  is  incumbent  upon  him  to  show 
that  no  negligence  of  his  contributed  to  the  injury,  dam- 
ages for  which  are  claimed  herein,  and  that  upon  the 
plaintiff  rests  the  burden  of  proof  of  the  absence  of  such 
contributory  negligence.'^ 

There  is  no  uniform  rule  established  in  regard  to  the 
party  upon  whom  rests  the  burden  of  proof  of  contribu- 
tory negligence.  In  some  of  the  states  it  is  held  that 
where  the  plaintiff  can  prove  his  case  without  showing 
contributory  negligence,  the  burden  is  on  the  defendant. 
In  others,  that  the  plaintiff's  care  is  not  presumed,  and  he 
must  disprove  contributory  negligence.  In  some  of  the 
cases  it  is  held  that  there  is  no  presumption  as  to  care, 
or  the  want  of  it;  and  that  if  the  facts  show  a  duty  of  care, 
the  plaintiff  must  give  some  evidence  that  he  exercised  it, 
otherwise  not.  The  question  is  presented  to  this  court  for 
the  first  time. 

In  RandaU  v.  N.  W.  Tel.  Co.,  54  Wis.,  140  (11  N.  W. 
R.,  419),  it  was  held  that  contributory  negligence  was 
purely  matter  of  defense,  citing  Milwaukee  R.  JR.  Co.  v. 
Hunter,  11  Wis.,  160.  Hoyt  v.  Hudson,  41  Id.,  105. 
Prideaux  v.  Mineral  Point,  43  Id.,  524.  Besaex  v.  R.  R. 
Co.,  45  Id.,  477.  And  this  seems  to  be  the  rule  of  the 
United  States  courts.  R.  R.  Co.  v.  Gladmon,  15  Wall., 
401.  I.  R.  M.  Co.  V.  Horst,  93  U.  8.,  291.  See  also  KeUy 
V.  a  &.  N.  W.  Ry  Co.,  19  N.  W.  R.,  521. 

The  New  York  rule  seems  to  be,  that  if  the  evidence 
shows  the  plaintiff's  presence  or  conduct,  or  that  of  his 
servant  or  agent,  to  have  been  involved  in  the  disaster  or 
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its  causes^  then  he  mast  disprove  contributory  n^ligenoe. 
Abbott's  Tr.  Ev.,  596.  See  the  New  York  cases  cited  in 
18  Albany  Law  Journal^  144, 164,  184;  and  this  rule  is 
recognized  in  Massachusetts.  Parker  v,  Lowell^  11  Gray, 
353. 

In  Pennsylvania  it  is  held  that  contributory  negligence 
is  matter  of  defense,  and  onlinarily  the  burden  of  proving 
it  is  on  the  defendant  MaUory  v.  Griffey^  85  Penn.  St., 
275.  Penn.  Canal  Co.  v.  BenUey,  66  Id.,  80.  Penn.  R.  R. 
Co.  r.  MoTighe,  46  Id.,  816.  Beatty  v.  Oilmore,  16  Id., 
463.  And  in  Vermont.  HiUv.  New  Haven,  37  Vt,501. 
Lester  v.  Pittsfordj  7  Id.,  158.  And  the  same  rule  prevails 
in  New  Jersey.  JDurant  v.  Palmer^  4  Dutch.,  544.  There 
are  many  other  cases,  both  in  support  of  and  against  the 
rule,  to  which  we  need  not  now  refer.  In  view  of  the 
conflict  in  the  authorities  we  are  compelled  to  adopt  such 
rule  as  may  seem  most  consonant  with  justice.  This  being 
so,  there  certainly  is  no  presumption  that  the  plaintiff  was 
negligent;  we  therefore  hold  the  rule  to  be  that  if  the 
plaintiff  can  prove  his  case'  without  showing  contributory 
negligence,  it  is  a  matter  of  defense  to  be  proved  by  the  de- 
fendant.    Abbot  Trial  Ev.,  595,  and  cases  cited. 

There  is  nothing  in  the  testimony  on  behalf  of  the  plain- 
tiff tending  to  show  that  he  was  guilty  of  contributory 
negligence.  The  burden  of  proof  of  that  fact,  therefore, 
was  on  the  defendant.  The  court  did  not  err,  therefore, 
in  refusing  to  give  the  instruction  in  question.  And  no 
contributory  negligence  being  shown,  the  plaintiff  was  en- 
titled to  recover  for  his  injuries  if  the  proper  precautions 
were  not  taken  to  prevent  persons  passing  along  the  tem- 
porary sidewalk  adjoining  the  excavation  from  falling  into 
it.  As  to  the  liability  of  the  city  in  such  case  there  is  no 
doubt. 

In  Palmer  v.  Lincoln,  5  Neb.,  136,  it  was  held  that 
where  the  obstruction  results  directly  from  the  acts  which 
the  contractor  is  required  to  do,  the  person  who  employs 
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Iiini  is  equally  liable  for  the  injury.  Hobbins  v,  Chicago, 
4  Wall.,  679.  Storra  v.  Utica,  17  N.  Y.,  108.  Scammonv. 
Chicago,  25  111.,  424.  That  is,  where  the  ooutract  itself 
requires  the  performance  of  a  work  intrinsically  danger- 
ous, however  skillfully  performed,  the  party  authorizing 
the  work  is  regarded  as  the  principal.  Dillon  on  Mun. 
Cor.,  §  792.  And  any  person  traveling  in  a  public  street 
has  a  right  to  be  absolutely  safe,  if  he  exercise  ordinary 
care,  against  all  accidents  arising  from  obstructions  or  im- 
perfections in  the  street.  If  a  person  is  authorized  by  the 
proper  authorities  to  make  an  excavation  in  the  street,  he 
is  bound  at  his  peril  to  protect  the  same,  and  keep  it  prop- 
erly guarded.  He  must  have  the  walk  or  street  in  as  safe 
a  condition  as  it  would  be  if  the  excavation  had  not  been 
made.  The  city  cannot  exempt  itself  from  liability  result- 
ing from  the  unsafe  condition  of  the  streets,  and  has  no 
authority  to  authorize  another  to  make  them  unsafe.  Ir- 
vine V.  Wood,  4  Robt.,  138.  Cosgrove  v.  Morgan,  18  N. 
Y.,  84.  HaH  v.  Mayor,  9  Wend.,  607.  Dygert  v.  Schenk, 
23  Wend.,  446. 

In  the  case  last  cited  the  defendant  dug  a  raceway  across 
the  highway  on  his  own  premises  .to  conduct  water,  and 
erected  a  bridge  over  the  race.  The  plaintifF^s  horse  fell 
through  by  the  breaking  of  a  plank,  and  was  injured. 
The  court  say  (page  447):  "All  the  public  could  require 
was  that  he  should  make  and  keep  the  road  as  good  as  it 
was  before  he  dug  the  ditch.  That  he  accomplished  by 
building  a  substantial  bridge  originally,  which  did  not  get 
out  of  repairs  for  a  number  of  years.  The  road,  however, 
in  the  end  proved  to  be  less  safe  that  it  was  when  the 
bridge  was  firet  built,  certainly  less  so  than  before  the 
ditch  was  dug.  In  suffering  this  the  defendant  came 
short  of  his  obligation  to  the  public,"  etc.  Robbina  v. 
Chicago,  2  Black.,  418.  Wood  on  Nuisance,  276-277,  and 
cases  cited  in  notes.  We  have  no  doubt  of  the  liability 
of  the  city  in  such  case.     We  see  no  error  in  the  instruc- 
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tioDS  of  the  court,  and  it  is  evident  that  substantial  justice 
has  been  done. 

The  judgment  is  therefore  affirmed. 

Jttdgment  affibmed. 

The  other  judges  concur. 


Same  v.  Same. 


Negligence :  bxcavation  m  stbejet.  A  peison  who  passes 
along  a  public  street  open  to  trayel  has  a  right  to  presume  that 
it  is  in  a  reasonably  safe  condition,  and  if  in  the  exercise  of  rea- 
sonable care  he  falls  into  an  excavation  in  the  street,  which 
was  not  adequately  protected,  and  sustains  injuries,  he  may  re- 
cover therefor  in  a  proper  case. 

Eehearing  of  foregoing  case. 

C.  E.  Magoon  and  0.  P.  Mason,  for  plaintiff  in  error. 

Lamb,  Billingsley  '&  Lambertsony  for  defendant  in  error. 

Maxwell,  J. 

A  motion  for  a  rehearing  was  filed  on  behalf  of  the 
city,  upon  the  filing  of  the  foregoing  opinion,  accompanied 
by  an  elaborate  brief,  in  which  the  principal  questions  in- 
volved in  the  case  were  ably  discussed  and  presented,  and  a 
rehearing  was  granted  and  the  case  again  argued  and  sub- 
mitted. The  facts  afe  stated  in  the  former  opinion  and 
need  not  be  repeated  here.  The  chief  justice,  in  a  lengthy 
and  able  dissenting  opinion  filed  herewith,  has  stated  a 
considerable  portion  of  the  evidence  and  copied  the  in- 
structions given  and  refused.  It  is  unnecessary,  therefore^ 
to  copy  the  same  here. 
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It  will  be  seen  that  the  instructions  of  the  court  were 
very  favorable  to  the  city,  and  that  all  the  instructions 
asked  were  given  in  other  instructions,  particularly  No.  9 
asked  by  the  city  and  refused. 

If,  on  the  facts  proved  in  this  case,  a  plaintiff  was  unable 
to  recover,  the  effect  would  be  virtually  to  exempt  munici- 
pal corporations  from  liability  where  excavations  were 
made  in  the  sidewalks  and  left  without  sufficient  protec- 
tion. If  such  a  change  in  the  law  is  made  it  should  be 
done  by  the  legislature,  and  not  the  courts.  The  rule  as 
to  contributory  n^ligenoe  adopted  by  this  court  is  con- 
ceded in  the  dissenting  opinion  to  be  the  correct  one,  and 
as  the  evidence  on  the  part  of  the  plaintiff  below  not  only 
&iled  to  show  contributory  negligence  on  his  part,  but  ' 
tended  to  negative  the  existence  of  such  negligence  tho 
burden  of  proving  the  same  devolved  on  the  city.  Tho 
instruction  asked,  therefore,  was  properly  refused. 

It  is  very  clear  that  justice  has  been  done.'  The  undis- 
puted testimony  shows  that  the  plaintiff  below,  while  walk- 
ing along  O  street,  on  his  way  to  the  U.  P.  depot,  between 
7  and  8  o'clock  in  the  evening,  fell  into  the  excavation  in 
question  and  sustained  injuries  of  a  serious  character,  and 
which  he  did  not  recover  from  for  several  months.  The 
clear  weight  of  testimony  also  shows  that  the  excavation 
on  the  whole  or  a  considerable  part  of  the  north  side  of 
the  lot  in  question  was  left  unguarded — without  barriers 
to  prevent  persons  from*  falling  into  the  same.  A  person 
who  by  night  or  day  passes  along  a  public  street  open  to 
travel  has  a  right  to  presume  that  it  is  in  a  safe  condition  ; 
and  if,  in  the  exercise  of  reasonable  care,  he  falls  intO'an 
excavation  in  the  street  which  was  not  adequately  pro^ 
tected^  and  sustains  injuries,  he  may  in  a  proper  case  recover 
therefor.  Barnham  v.  Boston,  10  Allen,  290.  Stinaoji  v^ 
OUy  of  Oardiner,  42  Me.,  248.  WiUiama  v.  (Xinton,  28 
Conn.,  264,     ToUand  v.  WiUington,  26  Id.,  578.     We  ad- 
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here  to  our  former  opinion,  and  the  judgment  most  be 
affirmed. 

Judgment  affibmed. 
Reese^  J.,  concors. 
Cobb,  Ch.  J.,  dissenting. 

Being  unable  to  agree  with  the  majority  of  the  court  in 
the  opinion  at  which  they  have  arrived  in  this  case,  and  in 
view  of  the  importance  of  the  questions  involved,  and  the 
growing  frequency  of  actions  for  injuries  of  this  kind, 
seriously  threatening  the  value  of  property  within  the  limits 
of  our  municipal  corporations,  I  present  my  views  of  the 
law  of  the  case  somewhat  more  at  length  than  is  usual  in 
dissenting  opinions. 

This  cause  was  heard  at  the  January  term,  1884,  when 
the  judgment  was  affirmed.  An  application  for  a  rehear- 
ing on  the  part  of  the  plaintiff  in  error  having  been  al- 
lowed, the  cause  was  thoroughly  reargued  at  the  present 
term. 

The  action  was  for  damages  sustained  by  the  plaintiff  by 
reason  of  his  falling  into  an  area  of  a  new  building  in 
<;ourse  of  construction,  which,  it  is  alleged,  had  been  negli- 
gently left  unguarded. 

There  was  evidence  tending  to  prove  that  at  the  time  of 
the  injury  there  was  in  front  of  the  new  building  at  the 
<?orner  of  O  and  Eighth  streets,  on  the  south  side  of  O  and 
west  side  of  Eighth,  opposite  the  Metropolitan  hotel  in  the 
€ity  of  Lincoln,  an  excavation  (area)  extending  along  the 
O  street  front  of  the  building,  about  66  feet  in  length,  18 
or  20  feet  in  breadth,  and  from  8  to  9  feet  in  depth.  There 
was  an  area  wall  around  this  excavation,  extending  from 
the  bottom  to  the  top  of  the  ground,  and  five  or  six  inches 
above  it,  at  or  near  the  west  end  (where  the  injury  occur- 
red).    One  witness  testified  that  a  few  evenings  previous 
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to  the  night  of  the  injury  he  noticed  the  excavation  and 
the  guards  around  it ;  that  the  guards  extended  across  the 
east  end,  and  went  part  way  down  the  side  of  O  street,  the 
north  side  across  the  opening,  and  went  across  the  west  end. 
The  board  extended  down  the  side  about  16  feet — common 
fence  board.  The  one  at  the  west  end  ran  across  to  the 
comer  of  the  St.  Charles  hotel ;  and  extended  around  the 
comer  7  or  8  feet,  perhaps.  The  examination  of  this  wit- 
ness was  continued  as  follows : 

Q.  What  was  the  condition  as  to  the  remainder  of  the 
way  at  such  times  along  O  street  ? 

A.  There  was  none  outside  of  those  mentioned,  that  I 
saw. 

Q.   No  guards  or  boards  ? 

A.  No.. 

Q.  What  was  the  distance  of  that  opening  where  there 
was  no  guards  or  boards  along  O  street  ? 

A.   Perhaps  40  feet — 40,  I  should  judge. 

Q.   At  such  time  was  the  area  wall  erected? 

A.  Yes,  sir. 

Q.   And  the  cellar  dug? 

A.  Yes,  sir. 

Q.  Do  you  know  the  condition  of  that  place  on  the 
evening  or  after  night-fall  on  the  evening  of  the  24th  of 
November,  or  Thanksgiving  evening  of  1881,  if  noticed, 
the  night  he  was  injured? 

A.  It  was  about  the  same  as  it  had  been  two  or  three 
days  previous. 

Q.     Did  you  pass  by  on  that  evening? 

A.     Yes. 

Q.     How  often,  if  more  than  once  ? 

A.     I  came  by  that  evening  as  I  came  from  work. 

Q.     Thatevenmg? 

A.  I  did  not  pass  by  as  I  remember  of;  I  was  out 
there. 

Q.  What  time  in  the  evening  was  it  you  passed  by  and 
saw  that  ? 
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A.     Just  at  dusk. 

Q.  Was  it  after  or  before  the  men  had  quit  work  on 
the  building  in  and  around  there  ? 

A.     After  they  had  quit  work. 

Q.  Were  you  in  and  about  the  place  when  the  plain- 
tiff was  injured? 

A     Yes,  sir. 

Q.  What  was  the  condition  of  that  evening,  as  to  light 
or  dark  ? 

A.     It  was  a  very  dark  evening. 

Q.     What  time  of  the  evening  was  it  ? 

A.     I  think  it  was  about  eight  o'clock. 

Q.     Could  you  see  the  man  in  the  cellar? 

A.  They  had  a  light  when  I  went  out ;  took  a  lamp 
with  them. 

Q.  About  how  far  from  the  north-west  comer  was  it 
where  this  man  lay;  how  far  from  the  west  end  would 
you  judge  he  was  laying  that  evening? 

A.     About  twenty  or  twenty-five  feet. 

Q.     Did  you  notice  as  to  the  condition  of  the  guards  that 

evening  along  opposite  on  0  street  from  where  he  fell  in  ? 

A.     There  was  none  there. 

♦    "*  *  *  *  *  ♦* 

Q.     What  kind  of  barriers  had  been  kept  along  there? 

A.  There  had  been  posts  set  between  the  ground  and 
the  stone  wall,  and  boards  nailed  up  against  the  posts. 

Q.  Had  there  been  a  temporary  walk  up  to  the  bar- 
rier on  the  outside  ? 

A.     Yes. 

Q.  How  close  was  that  walk  and  temporary  barrier  to 
that  excavation  ? 

A.     Close  up  to  the  stone  wall. 

The  plaintiff  testified  in  his  own  behalf  as  follows: 

Q.  On  what  day  did  you  arrive  in  the  city  of  Lin- 
coln? 
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A.  I  arrived  here  about  four  o'clock  on  the  evening  of 
die  24th  of  November,  1881. 

Q.  You  know  the  place  in  controversy,  where  you  re- 
ceived your  injuries?     State  where  it  is  located. 

A.  It  is  located  on  O  street,  a  little  west  from  8th 
street,  I  think,  and  on  the  south  side  of  O  street. 

Q.  State  when  was  the  first  time  you  ever  passed  along 
that  side  of  O  street  at  or  near  the  place  where  this  exca- 
vation was.  ~ 

A.  That  was  the  first  time  I  passed  along  O  street — 
along  that  part  of  it.  I  had  been  on  O  street,  tliat  evening 
before  dark,  from  the  corner  where  that  furniture  store  is 
kept  on  the  west  side  of  Government*  square.  I  had  been 
east  on  Eighth  street  (evidently  meaning  O  street)  to 
about  Sixteenth  street,  where  I  turned  south. 

A.  Had  you  before  that  time  been  along  the  south  side 
of  O  street,  between  Seventh  and  Eighth  streets,  where  this 
excavation  was  ? 

A.  I  never  had ;  had  never  before  that  time  seen  that 
excavation. 

Q.  State  at  what  time  in  the  evening  you  approached 
that  excavation,  and  in  what  direction  ? 

A.  It  was  not  &r  from  seven  o'clock,  as  I  can  remem- 
ber, and  I  approached — ^I  left  the  Oriental  Hotel  with  the 
instructions  there,  and  was  attempting  to  go  to  the  Union 
Pacific  depot.  They  told  me  to  go  straight  north  on  that 
street  till  I  got  to  O  street,  and  when  I  got  there  I  was  to 
go  directly  west,  when  I  would  reach  the  Union  Pacific 
depot,  to  which  my  daughter  was  coming;  I  expected  her 
home.  They  told  me  the  streets  were  by  letters.  I  asked 
if  that  was  O  street;  they  told  me  it  was,  and  I  went  di- 
rectly west 

Q.     On  the  south  side  of  O  street  ? 

A.    On  the  south  side  of  O  street 

Q.  About  what  kind  of  a  night  was  it  as  you  were  go- 
ing down  there? 
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A.     It  was  dark  and  somewhat  fi»ggy,  as  I  remember  it. 

Q.  Describe  to  the  jury  just  how  you  were  precipitated 
into  that  excavation.     You  are  the  party,  are  you  ? 

A.  I  am;  there  were  two  gentlemen  M^alking  in  front 
of  me^  perhaps  forty  feet^  and  it  being  quite  dark,  and  sup- 
posing that  they  understood  the  streets  of  the  town  better 
than  I  did,  was  following,  as  it  were,  very  fast,  the  sound 
of  their  footsteps  on  the  walk. 

Q.     Which  way  were  they  going  ? 

A.  West,  on  O  street.  There  was  a  light  some  forty 
or  fifty  feet  west  of  where  I  was,  a  dim  light  upon  a  post> 
and  I  observed  that  these  men  forty  or  fifty  feet  ahead 
of  me  were  inside  the  light,  next  the  building.  My  sup- 
position was  that  I  had  got  out  of  the  street,  and  that  it 
was  quite  dark.  I  was  getting  out  of  the  beaten  path.  I 
turned  to  the  left,  or  attempted  to  turn  to  the  left,  and  this- 
foot  was  going  on  nothing  (indicating  the  left  foot).  My 
impression  was  that  I  had  stepped  into  a  hole,  and  I  at- 
tempted to  recover  myself,  I  suppose,  by  my  throwing  this 
foot  round  (the  right),  and  I  continued  to  go  down,  and 
landed  on  the  right  foot,  and  then  I  fell  in  this  position 
on  the  right  hand  (witness  illustrates  the  position),  and  my 
head  hit  something  hard  about  here,  above  the  left  temple* 
The  swelling  appeared  here  where  my  hand  is,  after ;  I 
cannot  tell  for  how  long  a  time.  I  have  no  recollection 
after  my  head  was  hit  that  I  lay — ^I  thought  for  quite  a 
length  of  time;  or  I  cannot  tell  anything  about  the  length  of 
time ;  it  might  have  been  a  long  or  a  shoi^ter  time,  but  I 
was  quite  chilled  when  I  came  to  myself,  and  I  was  not 
chilled  when  I  fell.  My  first  recollection  is,  that  when  I 
came  to  myself  I  was  hunting  for  my  hat.  I  got  my  hat,  and 
looked  above ;  I  could  see  the  light ;  then  I  remembered 
what  I  was  doing  when  this  thing  happened,  and  I  could 
see  that  I  was  in  a  cellar,  or  some  place  I  was  in ;  I  knew 
it  was  impossible  for  me  to  get  out  of  there,  and  I  b^an 
to  halloo  for  help,  and  I  continued  so  for  some  time. 
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Q.  State  what  gaard  or  barrier  there  was,  if  any,  be- 
tween the  walk  and  the  place  where  you  fell  into  the  exca- 
vation, on  the  night  you  received  the  injury, 

A.     There  was  none. 

There  was  other  testimony,  but  I  have  quoted  suflBcient 
to  show  the  application  of  the  instructions  given  and  re- 
fused upon  the  two  points  of  the  negligence  of  the  city  or 
of  the  builder  in  leaving  the  area  open  and  unguarded,  and 
the  contributory  negligence  of  the  plaintiff  in  walking 
into  it. 

Thfe  following  instructions  were  given  to  the  jury  by  the 
court  on  its  own  motion : 

"I,  If  you  find  the  injury  to'  the  plaintiff  complained 
of  was  occasioned  by  the  negligence  and  want  of  ordinary 
care  of  defendant,  it  then  devolves  upon  the  defendant  to 
satisfy  you  that  the  negligence  and  want  of  ordinary  care 
of  the  plaintiff  contributed  thereto  to  prevent  a  recovery 
in  the  case. 

"II.  If  you  find  defendant  did  not  us9  ordinary  care 
and  diligence  in  and  about  the  excavating  referred  to,  and 
in  guarding  and  protecting  the  same,  and  in  the  use  of  the 
street,  and  you  find  the  plaintiff  was  injured  by  want  of 
such  ordinary  care  of  the  defendant,  he  cannot  recover  in 
this  ease,  if  you  find  the  plaintiff  in  passing  and  walking 
along  the  street  or  sidewalk  therein  was  guilty  of  negli- 
gence and  want  of  ordinary  care,  and  that  such  negligence 
and  want  of  ordinary  care  on  the  part  of  the  plaintiff  con- 
tributed to  the  injury  ^received,  or  claimed  to  be  received, 
by  the  plaintiff. 

"III.  Ordinary  care  on  the  part  of  plaintiff  is  that 
degree  of  care  and  diligence  which  persons  of  ordinary 
prudence  would  usually  use  under  the  circumstances  in 
which  the  plaintiff  was  placed  at  time  of  falling  into  the 
excavation  in  question. 

"TV.  A  slight  want  of  care  and  diligence  on  part  of 
17  ' 
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plaintiff  will  not  prevent  a  recovery  in  this  case,  provided 
the  injury  complained  of  was  occasioned  by  want  of  ordi- 
nary care  and  diligence  of  the  defendant. 

"V.  Ordinary  care  required  on  the  part  of  defendants 
is  that  degree  of  care  which  a  man  of  ordinary  prudence 
would  usually  use  under  the  same  circumstances  in  exca- 
vating and  using  the  street  in  question  and  guarding  and 
protecting  the  same  so  travelers  would  not  be  injured 
during  the  excavation  and  use  of  the  street. 

"VI.  If  you  find  the  defendant  used  ordinary  care  in 
and  about  the  excavation  and  use  of  the  street  in  question^ 
and  guarding  and  protecting  the  same,  then  you  will  find 
for  the  defendant." 

The  following  instructions  were  given  at  the  request  of 
the  plaintiff: 

"I.  The  court  instructs  the  jury  that  the  defendant, 
the  city,  is  bound  by  law  to  use  reasonable  and  ordinary 
caution,  and  care,  and  supervision,  to  keep  its  sidewalks 
and  streetfe  in  a  safe  condition  for  travel  by  night  as  well 
as  by  day,  and  if  it  fails  to  do  so  it  is  liable  for  injuries 
sustained  in  consequence  of  such  failure,  provided  the 
party  injured  is  himself  exercising  reasonable  and  ordinary 
care  and  caution;  and  the  fact  that  the  plaintiff  may  iu 
some  way  have  caused  the  injury  sustained  by  him  will  not 
prevent  his  recovery,  if  by  ordinary  care  he  could  not  have 
avoided  the  consequence  to  himself  of  the  defendant's  neg- 
ligence. 

"  II.  If  the  jury  believe  from  the  evidence  that  the 
corporate  authorities  of  the  city  of  Lincoln  did  not  exer- 
cise reasonable  and  ordinary  care  and  supervision  over  that 
portion  of  the  streets  and  sidewalk  where  the  injury  in 
question  is  alleged  to  have  occurred,  to  keep  it  in  good  and 
safe  condition,  and  by  that  means  allowed  it  to  become  de- 
fective and  unsafe;  and  if  the  jury  further  believe  from 
the  evidence  that  the  plaintiff  iu  attempting  to  walk  along 
that  portion  of  the  street  and  sidewalk  by  reason  of  such 
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defects  was  injured,  and  has  sustained  damage  thereby,  as 
charged  in  the  petition,  and  that  he  was  at  the  time  exer- 
cising reasonable  and  ordinary  care  and  caution  to  avoid 
such  injury,  then  the  defendant  is  liable,  and  the  jury 
should  find  for  the  plaintiff. 

"in.  The  court  instructs  the  jury  that  while  the  city 
has  a  right  to  permit  lot  owners,  for  the  purpose  of  making 
improvements,  to  make  excavations  or  holes  in  the  public 
streets  or  sidewalks,  yet  when  it  does  so  it  is  bound  to  take 
notice  of  the  character  of  such  holes  or  excavations,  and 
the  condition  in  which  the  streets  or  sidewalks  are  lefl,  and 
if  such  excavations  are  dangerous,  it  is  the  duty  of  the 
city  to  put  up,  or  cause  to  be  put  up,  and  use  reasonable 
care  to  keep  up,  guards  or  notices  of  some  kind  by  day,  and 
lights  or  guards  by  night,  to  warn  travelers  of  the  condi- 
tion of  the  street  or  sidewalk  at  such  place,  and  such  duty 
cannot  be  shifted  upon  the  lot  owner  or  person  making  the 
excavation. 

'*  IV.  The  court  instructs  the  jury  that  when  an  ex- 
cavation has  been  made  in  the  streets  or  sidewalks  of  a  city, 
without  the  consent  of  the  public,  and  it  is  left  unguarded 
and  unprotected  for  such  a  length  of  time  that  the  public 
authorities  of  the  city,  in  the  exercise  of  reasonable  care 
and  prudence,  ought  to  have  discovered  the  fact,  then 
actual  notice  to  such  authorities  of  the  condition  of  the 
street  and  sidewalk  is  not  necessary  to  hold  the  city  liable 
for  injury  sustained  by  a  person  in  consequence  of  the 
dangerous  condition  of  the  street  or  sidewalk,  if  he  is  him- 
self using  reasonable  and.  ordinary  care  to  avoid  such  in- 
jury. [Modified  as  follows :]  *And  does  not  by  his  own 
negligence  directly  contribute  to  produce  the  injury  com- 
plained of.' 

*'  V.  The  jury  are  further  instructed  that  reasonable 
and  ordinary  care  and  caution  required  of  the  plaintiff,  as 
mentioned  in  these  instructions,  means  that  degree  of  care 
and  caution  which  might  reasonably  be  expected  from  an 
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ordinary,  prudent  person  under  the  circumstances  sur- 
rounding the  plaintiff  at  the  time  of  the  alleged  iiyury; 
that  the  plaintiff  was  bound  to  exercise  only  ordinary  care, 
and  that  slight  negligence  will  not  defeat  his  recovery  fop 
an  injuiy  received  in  consequence  of  a  defect  in  the  street. 
If  the  city  authorities  were  guilty  of  negligenc»e  and  want 
of  ordinary  care  in  permitting  a  dangerous  excavation  to 
be  made,  and  remain  unprotected  in  a  publicly  traveled 
street.  [Modified  as  follows :]  'And  you  find  the  plaintiff's 
negligence  did  not  directly  contribute  to  produce  the  in- 
jury complained  of/ 

"  VL  If  the  jury  believe  from  the  evidence  that  the  plain- 
tiff was  injured  by  reason  of  the  defendant's  n^ligenceand 
want  of  ordinary  care  in  failing  to  keep  its  sidewalks  and 
streets  in  reasonably  good  repair,  or  negligently  allowing 
the  same  to  remain  in  an  unsafe  condition,  as  explained  in 
these  instructions,  and  without  fault  on  his  part,  and  that 
he  has  sustained  damage,  then  the  jury  has  a  right  to  find 
for  him  such  an  amount  of  damages  as  the  jury  believe 
from  the  evidence  will  compensate  him  for  the  personal  in- 
juries so  received,  and  for  his  loss  of  time  iu  endeavoring 
to  be  cured,  and  his  expenses  necessarily  incurred  in  respect 
thereto,  if  any  such  loss  or  expenses  have  been  proved,  and 
also  for  the  pain  and  suffering  undergone  by  him,  and  any 
permanent  injury,  if  any  such  has  been  proven.'' 

The  following  instructions,  prayed  for  by  the  defendant, 
were  given : 

"  I.  While  the  plaintiff  had  a  right  to  presume  that 
defendant's  sidewalks  were  in  good  repair,  and  was  only 
bound  to  exercise  ordinary  care,  yet  if  the  jury  find  from 
the  evidence  that  the  plaintiff  was  apprised  and  knew  of 
the  excavation  in  the  sidewalk,  by  a  barricade  across  the 
same,  or  otherwise,  before  receiving  the  alleged  injury,  then 
the  presumption  of  good  repair  ceased,  and  you  will  find 
for  the  defendant,  unless  you  further  find  that  the  plaintifiF 
thereafter  exercised  extraordinary  care  and  precaution,  and 
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was  so  exercising  extraordinary  care  and  precaution  at  the 
time  of  this  alleged  injury. 

"  II.  If  you  find  from  the  evidence  that  the  plaintiff  was 
apprised  of  the  excavation  by  the  barriers  placed  across  the 
sidewalk  just  before  receiving  the  alleged  injury,  you  will 
find  for  the  defendant,  unless  you  further  find  that  the  sub- 
sequent negligence  of  the  plaintiff  in  no  way  contributed 
to  the  alleged  injuiy. 

"  III.  The  mere  fact  that  the  defendant  city  permitted 
an  excavation  to  be  made  and  exist  in  the  sidewalk  was  not 
of  itself  n^ligence,  but  suffering  it  to  be  made  and  exist 
without  suitable  protection  would  be  negligence,  and  if  the 
jury  believe  from  the  evidence  the  excavation  was,  on  the 
evening  of  the  day  of  the  alleged  injury,  surrounded  by  a 
suitable,  substantial  protection,  or  barricade,  then  you  will 
find  for  the  defendant,  unless  you  further  find  that  the  city 
was  notified  that  said  barricade,  or  a  portion  of  it,  had  been 
removed  and  had  sufficient  time  to  repair  the  same  before 
the  allied  injury  occurred. 

"  IV.  The  jury  are  instructed  that,  while  it  was  the  duty 
of  the  city  to  keep  its  sidewalks  in  repair  for  safe  passage, 
yet  it  had  the  right  to  permit  the  excavation  to  be  made 
under  the  sidewalk,  so  long  as  it  did  not  interfere  with  the 
public  interest,  and  the  city  would  only  be  liable  in  case  of 
negligence  in  permitting  the  excavation  to  remain  open  and 
unprotected  by  suitable  barriers.  And  if  the  jury  believe 
from  the  evidence  that  the  excavation  into  which  the  plain- 
tiff claims  to  have  fallen  and  received  the  alleged  injury 
was  surrounded  by  barriers  sufficient  to  apprise  a  jjerson 
exercising  ordinary  care  while  passing  along  the  sidewalk, 
of  the  excavation,  then  you  will  find  for  the  defendant. 

"  V.  The  plaintiff  was  boimd  to  exercise  ordinary  care 
for  his  personal  safety  while  passing  along  the  sidewalk  of 
the  defendant,  and  if  the  jury  believe  from  the  evidence 
that  plaintiff  *8  slight  negligence  contributed  to  the  alleged 
injury,  then  you  will  find  for  the  defendant.     [Modified 
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as  follows:]  'Although  there  may  have  been  negligence 
on  the  part  of  the  plaintiff*,  yet  unless  he  might,  by  the  ex- 
ercise of  ordinary  care,  have  avoided  the  consequences  of 
the  defendant's  negligence — if  you  find  there  was  negli- 
gence on  part  of  defendant  which  caused  the  injury  to  plain- 
tiff^ complained  of — he,  the  said  plaintiff^  is  entitled  to 
recover  in  the  case/ 

"VIIL  The  jury  are  instructed  that  ordinary  care  ia 
that  degree  of  ordinary  care  which  a  person  of  ordinary 
prudence  is  presumed  to  use  under  the  particular  circum- 
stances to  avoid  injury.  It  must  be  in  proportion  to  tho 
danger  to  be  avoided  and  the  fatal  consequences  involved 
in  its  neglect." 

The  following  instructions,  prayed  by  the  defendant,  were 
refused  by  the  court: 

"  If  the  jury  believe  from  the  evidence  that  there  was  a 
slight  want  of  ordinary  care  on  the  part  of  the  plaintilF^ 
which  slight  want  of  ordinary  care  contributed  to  the  in- 
juries complained  of,  the  plaintiff  cannot  recover,  unless 
the  jury  further  find  the  negligence  on  the  part  of  the  de- 
fendant was  so  gross  as  to  justify  the  jury  in  finding  that 
the  alleged  injury  was  caused  by  the  willful  and  malicious 
act  of  the  defendant  or  its  agents  or  servants. 

"  VII.*  The  jury  are  instructed  as  a  matter  of  law  that 
if  the  plaintiff  was  guilty  of  any  negligence,  however  slight, 
which  contributed  to  the  injury  complained  of,  he  cannot 
recover.  [Modified  as  follows :]  *  Provided  such  negligence 
directly  contributed  to  the  injury  complained  of.' 

"  IX.  The  jury  are  instructed  that  before  the  plaintiff 
can  recover  in  this  action  it  is  incumbent  upon  him  to  show 
that  no  negligence  of  his  contributed  to  the  injury  dam- 
ages for  which  are  claimed  herein,  and  that  upon  him,  the 
plaintiff,  rests  the  burden  of  proof  of  the  absence  of  such 
contributory  negligence." 

*  NOTB. — The  writer  of  this  opinion  is  nnable  to  tell  from  the  rec- 
ord whether  the  above  instruction,  No.  7,  was  given  as  modified  or 
not. 
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The  jury  found  for  the  plaintiff,  and  assessed  his  dam- 
ages at  $1,200. 

A  motion  for  a  new  trial  was  overruled. 

The  opinion  of  the  court  upon  the  hearing  of  this  case 
was  chiefly  directed  to  the  consideration  of  the  question  of 
the  burden  of  proof  of  contributory  negligence  on  the 
part  of  the  plaintiff,  under  the  pleadings  and  evidence  in 
the  case.  And  the  argument  of  counsel  at  the  rehearing 
was  addressed  principally  to  this  point. 

As  it  is  conceded  by  the  writer  of  the  original  opinion  in 
the  case  that  there  is  a  conflict  of  authority  as  to  whether 
contributory  negligence  on  the  part  of  the  plaintiff  is  a 
matter  to  be  disproved  or  negatived  by  the  plaintiff  in  pre- 
senting his  case,  on  pain  of  being  non-suited,  or  whether 
it  is  a  matter  of  defense,  strictly,  which  the  plaintiff  may 
ignore,  unless  presented  by  the  defendant,  and  the  court 
having  stated  the  rule  which.it  was  thought  best  to  follow 
in  such  conflict  of  authority,  it  will  be  adhered  to,  unless 
upon  careful  reviet^  it  shall  be  found  illogical,  or  calcula- 
ted to  lead  to  injustice.  The  rule  thus  stated  is  as  follows: 
"That  if  the  plaintiff  can  prove  his  case  without  showing 
contributory  negligence,  it  is  a  matter  of  defense  to  be 
proved  by  the  defendant." 

This  rule  is  stated  by  the  supreme  court  of  the  United 
States  in  the  case  of  Indianapolis  &  St  Louis  Railroad 
Company  v.  Harst,  93  U.  S.,  291,  in  the  following  lan- 
goage :  "  Where  the  evidence  on  the  part  of  the  plaintiff 
does  not  tend  to  establish  contributory  negligence  on  his 
part,  and  the  court  charged  that  the  burden  of  proving  it 
rested  on  the  defendant,  and  that  it  must  be  established  by 
a  preponderance  of  the  evidence,  the  charge  was  not  er- 
roneous." The  supreme  court  of  Wisconsin  in  the  early 
cases  of  Chamberlain  v.  The  Milwaukee  and  Mississippi 
Railroad  Co.,  7  Wis.,  425,  and  Dressier  v.  Davis,  Id.,  527, 
the  latter  case  cited  by  counsel  for  defendant  in  their 
brief,  held  that  "In  general,  where  a  party  sues  for  an  in- 
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jary  to  him^  ooourring  through  the  allied  carelessness  or 
negligence  of  the  defendant^  he  must  show  that  he  was  not 
guilty  of  negligence  on  his  parf  This  rule  was  adhered 
to  in  the  case  of  Milwaukee  &  Chicago  Railroad  Company 
V.  HunteTy  11  Id.,  167,  but  the  reasoning  of  the  opinion  by 
Judge  Paine  is  strongly  against  it.  The  next  case  in  which 
the  point  was  considered  by  that  court  was  that  of  Achten- 
hagen  v.  The  City  of  Waiertovmy  18  Id.,  331,  in  which 
the  rule  is  materially  changed,  if  not  reversed.  I  quote 
from  the  syllabus.  ^'In  an  action  for  an  injury  sustained 
through  the  negligence  of  the  defendant  the  plaintiff  is  not 
bound  in  the  first  instance  to  show  that  he  himself  was  not 
guilty  of  negligence,  which  contributed  to  the  injury,  but 
it  is  enough  if  the  proof  introduced  and  the  circumstances 
attending  the  injury  established  prima  facie  that  it  was 
occasioned  by  the  negligence  of  the  defendant.  But  if  the 
plaintiff's  own  evidence  raises  an  inference  of  negligence 
against  himself,  he  must,  in  order  to  establish  a  |>rfma/acie 
case,  show  that  he  was  guilty  of  no  negligence." 

In  the  case  of  Hoyt  v.  The  City  of  Hudson^  41  Id.,  105, 
the  same  court  stated  the  rule  as  follows :  '^  In  an  action 
for  injuries  from  negligence,  where  there  is  nothing  in 
plaintiff's  evidence  tending  to  show  contributory  n^li- 
gence,  the  presumption  is  against  it,  and  the  burden  of 
proof  is  upon  the  defendant.  If  contributory  n^ligence 
conclusively  appears  from  plaintiff's  own  evidence,  he  will 
be  non-suited,  while  if  the  evidence  merely  tende  to  show 
such  negligence,  the  question  will  be  for  tlie  jury." 

The  rule  thus  laid  down  is  explained  and  adhered  to  in 
Prideaux  v.  The  City  of  Mineral  PoirU,  43  Id.,  513.  The 
court,  by  C.  J.  Ryan,  says,  in  speaking  of  the  said  case: 
*'The  rule  intended  in  that  case  is,  that  a  plaintiff  giving 
evidence  of  the  negligence  of  the  defendant  and  the  re- 
sulting injury  to  himself,  without  showing  any  contribu- 
tory negligence,  is  bound  to  go  no  further — he  is  not  re- 
quired to  negative  his  own  negligence.      If,  however,  the 
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))laiiitiff  in  proving  the  injury  shows  contributory  negli- 
gence  sufficient  to  defeat  the  action,  he  disproves  his  own 
case  of  injury  by  the  negligence  of  the  defendant  alone. 
If  the  plaintiff's  evidence  leaves  no  doubt  of  the  feet,  his 
contributory  n^ligenoe  is  taken  as  matter  of  law  to  war- 
rant a  non-suit.  If  the  plaintiff's  evidence  leaves  the  fact 
in  doilbt,  the  evidence  of  contributory  negligence  on  both 
sides  should  go  to  the  jury.'' 

The  rule  as  above  explained  is  adhered  to  in  Randall  v. 
The  Northwestern  Telegraph  Co,,  54  Td.,  140,  and  in  Kdly 
r.  Chieaffo  &  N.  W.  Ry.  Cb  ,  19  N.  W.  Rep.,  621. 

This  question  came  before  the  supreme  court  of  Missouri 
io  the  case  of  Thompson  v.  The  North  Missouri  Railroad 
Company y  61  Mo.,  190.  In  that  case  the  circuit  court  had 
Eustained  a  demurrer  to  the  petition  because  there  was  no 
averment  that  the  plaintiff  at  the  time  was  exercising  due 
care,  and  was  himself  without  n^ligence  contributing  to 
the  injury.  The  judgment  was  reversed,  the  court  in  the 
opinion  saying:  "Negligence  on  the  part  of  the  plaintiff 
is  a  mere  defense  to  be  set  up  in  the  answer  and  shown 
like  any  other  defense,  though  of  course  it  may  be  inferred 
from  the  circumstances  proved  by  the  plaintiff  upon  the 
trial." 

While  there  are  many  cases  holding  to  the  contrary,  it 
cannot  be  denied  that  the  rule  laid  down  by  this  court  in 
the  original  opinion  is  sustained  by  sufficient  authority, 
is  sufficiently  logical  and  reasonable.  And  I  think  it  free 
from  the  charge  of  tending  to  injustice. 

Assuming  the  above  conclusion  to  be  correct,  I  think 
the  instructions  to  the  jury  in  the  main  correct  upon  the 
subject  of  contributory  negligence  and  the  burden  of 
proof. 

Counsel  for  plaintiff  in  error  contends  that  by  the  giv- 
ing of  instruction  No.  1,  the  court  withdrew  from  the  con- 
sideration of  the  jury  the  evidence  of  plaintiff  belowi 
which  tended  to  show  a  want  of  ordinary  care  on  his 
part. 
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As  we  have  seen  in  the  case  of  Pindeaux  r.  Th^  City  of 
Mimical  Pointy  supra,  a  case  upon  which  this  court  relied 
among  others  in  the  conclusion  to  which  it  arrived  upon 
the  point  above  considered,  the  learned  court  say,  in  ex- 
plaining the  rule  in  Hoyt  v.  Hudson,  supra:  "It  does  not 
put  the  ontis  probandi  in  all  cases  upon  the  defendant,  aa 
the  learned  judge  appears  to  have  stated.  The  riile  in- 
tended in  the  case  is,  that  a  plaintiff  giving  evidence  of  the 
negligence  of  the  defendant  and  the  resulting  injury  to 
himself,  without  showing  any  contributory  negligence,  is 
bound  to  go  no  further.  He  is  not  bound  to  negative  his 
own  negligence.  If,  however,  the  plaintiff  in  proving  the 
injury  shows  contributory  negligence  sufficient  to  defeat 
the  action,  he  disproves  his  own  case  of  injury  by  the  neg- 
ligence of  the  defendant  alone.'' 

However  the  instruction  complained  of  might  have 
been  intended  by  the  judge  who  gave  it,  or  might  be  un- 
derstood by  a  lawyer,  I  think  the  jury  may  well  be  sup- 
posed to  have  understood  it  to  mean  that  if  they  believed  the 
statement  of  the  plaintiff  as  to  the  facts  and  circumstances 
of  his  injury,  as  given  in  his  evidence,  they  must  thed,  in 
order  to  defeat  his  recovery,  find  from  the  evidence  given 
on  the  part  of  the  defendant  "that  the  negligence  and 
want  of  ordinary  care  of  the  plaintiff  contributed"  to  the 
injury.  This  instruction  can  only  be  sustained,  if  at  all, 
upon  the  assumption  that  as  matter  of  law  there  was  noth- 
ing in  the  evidence  on  the  part  of  the  plaintiff  that  tended 
to  show  (contributory  negligence  on  his  part. 

The  plaintiff,  according  to  his  own  evidence,  was  in  a 
strange  city,  and  in  a  part  of  it  where  he  had  never  been 
before.  The  night  was  so  dark  that  his  eyesight  did  not 
enable  him  to  keep  on  his  way,  and  so  he  followed  the 
sound  of  the  footsteps  and  voices  of  two  men  going  the 
same  way,  and  some  forty  feet  ahead  of  him.  I  quote 
further  from  the  plaintiff's  testimony  on  his  cross-examina- 
tion, counsel  taking  a  plat  and  referring  to  the  same  in  the 
examination. 
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Q.  When  you  came  down  here  did  you  not  find  a  walk 
turning  off  there  to  go  round  this  excavation  ? 

A.     It  may  have  done  so. 

Q.     Don't  you  know  it  did  so? 

A.  It  was  dark,  I  could  not  say,  and  I  was  not  back 
there  again. 

Q.  Sut  you  was  walking  here  when  you  took  this  to 
be  the  front  of  the  building? 

A.     If  this  is  O  street  I  came  down  here. 

Q.  This  is  the  street  running  here;  this  is  supposed  to 
be  the  street  laying  here;  that  is  the  area  wall  standing 
there — ^that  black  wall;  that  is  the  west  side  of  the  build- 
ing— ^that  point  there;  and  this  is  the  east  side. 

Witness.     This  is  where  the  St.  Charles  is? 

Mason.    Yes. 

Q.  Where  were  you  when  you  fell  off  this  building. 
This  is  the  east  end  of  the  cellar  here;  this  is  the  sidewalk 
laying  out  here  (marked  sidewalk);  this  is  the  temporary 
walk;  that  is  the  area  wall;  this  is  O  street;  and  this  out 
here  is  O  street.     Where  were  you  when  you  fell  off? 

A.  I  must  have  been  fifteen  feet  from  that  comer 
of  the  cellar,  or  somewhere  about  it.  That  would  make 
it  there,  would  it  not?  (indicating  on  the  plat  to  the  north- 
west corner.) 

Q.     You  think  you  was  more  than  fifteen  feet? 

A.     I  cannot  tell. 

Q.    Which  way  were  you  traveling? 

A.     I  was  going  west. 

Q.  Well,  now;  when  you  struck  this  barrier  up  here,, 
you  came  down  here  and  struck  this  barrier.  There  was 
a  barrier,  was  there  not,  there?  Did  you  not  see  any  bar- 
rier there?  When  you  came  down  O  street  you  came  on 
&e  sidewalk  down  O  street  above  here? 

A.    I  did. 

Q.    Was  it  downhill  or  uphill? 

A.    I  think  it  was  downhill  a  little. 
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Q.  Did  you  observe  this  barrier  when  70U  struck  it 
here? 

A.     I  did  not. 

Q.  You  swear  there  was  not  a  barrier  there,  or  that 
you  did  not  see  any. 

A.  My  recollection  is  I  turned  a  little  to  the  right,  fol- 
lowing these  two  men. 

Q.    Where  were  the  two  men? 

A.    They  were  in  front  of  me  about  forly  yards. 

Q,    What  makes  you  think  about  forty  yards? 

A.  I  could  hear  them  talking — the  sound  of  their 
voices^  and  the  sound  of  their  feet  on  the  sidewalk. 

Q.  Could  you  measure  the  distance  by  the  sound  of 
voices  ahead  of  you? 

A.     Certainly  not. 

Q.  And  could  you  measure  the  distance  by  the  sound 
of  their  feet  on  the  sidewalk? 

A.     It  would  give  me  an  idea  of  the  distance. 

Q.     Could  you  see  them  at  all? 

A.    I  think  I  could  see  the  outline  of  them. 

Q.  Then  you  were  following  the  outline  of  them,  were 
you? 

A.     And  the  sound  of  their  voices  and  their  feet 

Q.  These  two  men  you  were  following,  which  way 
were  they  going? 

A.     They  were  going  west 

Q.  At  the  time  were  they  in  the  light  of  this  lamp 
tlown  here,  or  of  a  lamp? 

A.  They  were  some  distance  on  there  to  the  left  of  me 
near  to  the  lamp  and  the  St.  Charles  Hotel. 

Q.     Between  the  lamp  and  building? 

A.    Yes. 

Q.  And  when  you  walked  off  the  walk  you  struck  a 
straight  line  for  them. 

A.  I  turned  a  little  to  the  left  in  order  to  go  wheie 
the  men  were;  I  thought  I  had  got  too  far  in  the  street. 
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Q.  You  turned  to  the  left  in  order  to  go  where  these 
men  were? 

A.     Yes,  sir. 

Q.  When  you  turned  to  the  right  up  here  were  you 
following  these  men,  you  swore  you  were  turning  to  the 
right  here.     Now  were  you  following  these  two  men  ? 

A.  I  was  following  the  two  men,  supposing  they  knew 
the  streets  better  than  I  did,  I  followed  after  them. 

Q.  Then  you  were  just  following  after  these  two  men 
— ^that  is  the  fact,  ain't  it? 

A.  I  was  governing  my  motions  somewhat  by  theirs* 
I  tried  to  explain  in  answer  to 

Q.  Never  mind — answer  me  now.  I  want  you  should 
tell  me  when  you  turned  here  if  you  turned  in  conse^ 
quence  of  this  barrier,  or  you  turned  simply  to  follow 
these  men? 

A.  My  recollection  is  I  noticed  there  was  a  turn  in  the 
street  there.  At  the  same  time  I  followed  the  men  round, 
I  noticed  the  men  turned,  and  I  followed  them,  and  waa 
governing  my  motions  by  theirs.  * 

Q.  The  same  was  true  when  you  turned  here  (indicating 
on  the  plat),  you  was  governing  your  motions  by  theirs? 

A.  I  remember  having  the  impression  that  I  had  got 
out  on  the  street  rather,  because  they  were  further  to  my 
left;  I  having  that  impression. 

Q.     What  else  do  you  remember? 

A.     I  remember  following. 

Q.  Which  way  was  you  looking?  You  had  your  eyes 
on  these  men.     You  remember  of  seeing  them, don't  you? 

A.     Yes,  I  was  looking  obliquely  to  the  left. 

Q.     You  were  looking  at  these  men,  weren't  you? 

A.  I  was  looking  at  them.  I  could  see  the  dim  out« 
line  of  them  at  the  time,  and  followed  the  men. 

Q.     Obliquely  to  the  left? 

A  I  could  hear  the  sound  of  their  voices,  and  I 
thought  I  saw  the  outline  of  them  inside  of  that  lamp. 
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Q.  That  was  at  the  time  you  followed.  Could  you  not 
at  that  time  have  seen  the  walk  if  you  had  looked  down 
on  the  walk? 

A.     I  don't  think  I  could. 

Q.     Will  you  swear  you  could  not  ? 

A.     I  don't  think  I  could  see  the  walk. 

Q.  Did  you  not  answer  or  swear  a  few  moments  ago 
that  you  could  see  the  dim  outline  of  these  men  for  forty 
feet? 

A.  I  said  by  the  lamp  I  could.  I  could  hear  their 
voices,  and  hear  the  sound  of 

Q.  Did  I  not  ask  you  what  made  you  turn  up  here 
and  you  told  me  you  did  not  see  any  barrier,  but  you  saw 
the  dim  outline  of  these  men  and  you  were  following 
them? 

A.  My  recollection  is  not  clear  about  that.  I  am  con- 
fident that  I  was  following  them  more  from  the  sound  of 
their  voices  and  the  sound  of  their  feet  than  anything 
else. 

Q.  But  you  did  not -testify,  or  your  recollection  is  not 
clear  as  to  what  you  did  testify  on  that  point  Is  that 
what  you  mean  to  say?  I  ask  you*if  you  did  not  testify 
to  me  that  you  was  following  them  because  you  could  see 
the  dim  outline  of  them  ?  After  I  pressed  you  about  fol- 
lowing from  the  walk  where  you  stepped  oiF,  did  you  not 
tell  me  you  could  see  the  dim  outline  of  them  ? 

A.     I  don't  remember. 

Q.  Are  you  willing  to  swear  that  if  you  had  been 
looking  down  at  the  plank  that  night,  that  you  could  not 
have  seen  the  plank  ? 

A.  I  don't  think  1  could  along  here.  I  might  if  I 
had  been  down  by  the  lamp. 

Q.  Are  you  willing  to  swear  that  you  could  not  have 
seen  the  plank  in  any  place — without  a  lamp,  I  mean? 

A.     Not  definitely. 

Q.  Was  it  any  lighter  when  you  left  the  Oriental  Hotel 
than  it  was  when  you  fell  ofi*? 
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A.     I  don't  remember. 

Q.  Now  when  you  did  fall  into  the  cellar,  you  turned 
sharply  to  the  left,  did  you,  to  go  in  the  direction  of  these 
men? 

A.     I  turned  a  little  to  the  left — in  that  direction. 

Q.  Did  you  turn  obliquely  to  the  left?  What  I  mean 
is,  did  you  turn  sharply  and  walk  directly  in  that  direc- 
tion, or  did  not  walk  obliquely  to  the  left  gradually?  Did 
you  make  a  right  angle? 

A.  I  made  one  step  in  that  direction  and  that  foot 
went  down. 

*  *  *  *'♦  He  m  Hcsle 

Q.     Were  you  on  the  ground  or  on  the  plank  when  you 
took  that  step? 
A.     I  could  not  be  certain. 

Q.  And  you  took  that  step  in  order  to  head  in  the  di- 
rection of  these  men  you  saw  ? 

A.     I  did. 

Q.  And  these  men  you  saw  were  between  the  St. 
Charles  Hotel  and  the  light? 

A.     They  were. 

Q.  And  you  turned  in  that  direction  in  order  to  go  di- 
rectly in  the  direction  where  these  men  stood  ?  That  was 
your  motive,  was  it  not? 

A.  I  made  the  step  to  the  left,  thinking  I  had  got  too 
far  into  the  street,  and  I  thought  that  by  seeing  the  men 
80  far  to  my  left. 

Q.  And  they  were  the  dogs,  if  such  I  may  call  them^ 
that  made  you  turn  off  in  that  direction? 

A.     They  had  something  to  do  with  it,  yes. 

Q.    Do  you  still  insist  on  swearing  that  that  night  you 
did  not  see  a  barrier  on  here? 
A.    I  may  have  seen  them. 


1 


272      SUPREME  COURT  OF  NEBRASKA. 

City  of  Lincoln  v.  Walker. 


Q.  Do  you  still  insist  on  swearing  that  you  saw  no 
guard  there  (counsel  pointed  to  the  eastern  runway  on 
the  blotting-paper  plat)  ? 

A.  I  don't  remember  of — I  don't  remember  to  have 
Been  any  guard  there. 

Q.  Do  you  still  insist  upon  swearing  that  there  was  no 
guard  there?  Do  you  say  yon  might  have  seen  that  bar- 
rier there  (indicating  on  the  plat  the  end  of  Eighth  street)? 

A.  I  remember  this^  that  I  turned  to  the  right  there. 
I  may  have  seen  a  barrier,  but  I  don't  rememb^  it. 

Q.     You  say  you  may  have  seen  the  barrier? 

A.     I  remember  turning  to  the  left,  and  may  have  seen 

an  obstruction  there— or  to  the  right  I  mean,  in  place  oF 

the  left. 

*♦♦♦♦♦♦♦* 

Q.  You  did  not  see  any  poles  or  buildings  there  at  all, 
did  you  ? 

A.     I  don't  remember. 

Q.  You  did  not  see  that  house  in  the  street  at  all,, 
against  which  the  first  barrier  was  nailed  (taking  a  plat  and 
referring  to  it) — this  one*?  You  did  not  see  that  house 
there,  did  you? 

Witness — This  is  the  sidewalk  running  down  there. 

•Mason — ^Yes,  this  is  the  street  off  here. 

A.     I  think  I  did  see  a  house  there. 

Q.     In  the  street? 

A.     I  think  so. 

Q.     You  think  you  saw  this  barrier? 

A.     Yes. 

Q.  Did  you  see  the  Metropolitan  lights  across  the 
street? 

A.  I  don't  remember,  but  I  think  I  saw  lights.  I  do 
not  remember  for  certain^  but  I  think  I  saw  lights  on  the 
opposite  side  of  the  street. 

Now  can  it  be  said  as  matter  of  law  that  there  is  noth- 
ing in  the  above  testimony  of  the  plaintiff  which  tends  to 
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show  contributory  Degligence  on  his  part?  The  court  told 
the  jury  in  the  first  instruction  prayed  by  the  plaintiff  in 
error,  that  if  the  jury  should  find  from  the  evidence  that 
plaintiff  was  apprised  and  knew  of  the  excavation  in  the 
sidewalk  by  a  barricade  across  the  same,  or  otherwise,  be- 
fore receiving  the  alleged  injury,  then  the  presumption  of 
good  repair  ceased,  and  that  they  should  find  for  the  de- 
fendant, unless  they  should  further  find  that  the  plaintiff 
thereafter  exercised  extraordinary  care  and  precaution,  and 
was  so  exercising  extraordinary  care  and  precaution  at  the 
time  of  the  alleged  injury.  Had  this  instruction  not  been 
entirely  nullified  by  the  first  instruction  above  quoted, 
could  the  jury  have  found  that  the  plaintiff  was  in  the  ex- 
ercise of  extraordinary,  or  even  of  ordinary  care  and  precau- 
tion, when  as  testified  by  him  he  had  seen  the  barrier 
across  the  sidewalk,  and  having  turned  to  the  right  and 
pursued  his  course  in  or  near  the  middle  of  the  street  for  a 
short  distance,  he  turned  sharply  to  the  left  and  walked 
into  the  excavation  without  feeling  his  way  so  as  to  avoid 
the  same?  I  think  not.  Again,  I  do  not  think  that  the 
jury,  had  they  considered  the  que  stion  before  them,  could 
have  found  the  plaintiff  to  have  been  in  the  exercise  of  ex- 
traordinary, or  even  of  ordinary,  care  and  caution,  when 
through  the  streets  of  a  strange  city  on  a  dark  night  he 
followed  the  dim  outline  and  the  sound  of  the  voices  and 
footfall  on  the  sidewalk  of  two  strange  men.  CertaiQly  he 
oonld  shift  no  part  of  his  own  duty  to  the  shoulders  of 
these  two  men. 

But  the  real  point  is,  did  the  testimony  of  the  plaintiff 
tend  to  show  contributory  negligence  on  his  part?  If  so, 
it  was  matter  proper  for  the  consideration  of  the  jury,  and 
should  not  have  been  taken  from  them,  as  I  think  it  was 
by  a  construction  of.  the  first  instruction,  which  I  think 
the  jury  were  warranted  in  placing  upon  it,  and  actually 
did  place  upon  it. 

Read  together,  the  two  instructions  (No.  1  of  instruc- 
18 
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tions  given  by  the  court  on  its  own  motion^  and  No.  1  of 
instructions  given  at  the  request  of  plaintiff  below)  not 
only  nullify  each  other,  but  they  do  withdraw  from  the 
consideration  of  the  jury  the  circumstances  detailed  by  the 
plaintiff,  which  I  think  tend  to  prove  contributory  negli- 
gence. Negligence  is  the  absence  of  care,  and  vice  versa. 
Extraordinary  care  is,  therefore,  the  absence  of  slight  n^- 
ligence,  and  the  jury  are  told  in  effect  that  it  being  proved 
that  the  injury  resulted  from  the  negligence  of  the  defend- 
ant, the  burden  devolved  upon  the  defense  to  show  by  evi- 
dence offered  on  its  part  that  under  the  circumstances  the 
plaintiff  was  guilty  of  at  least  slight  contributory  n^li- 
gence.  To  so  instruct  them  was  to  direct  their  attention 
upon  this  branch  of  the  case  solely  to  the  defendant's  testi- 
mony, or  rather  lack  of  testimony,  and  to  advise  them 
that  if  from  scanning  that  alone,  they  did  not  find  proof 
of  slight  negligence  on  the  part  of  the  plaintiff,  the  latter 
would  be  entitled  to  recover.  Such  a  rule,  if  carried  to  its 
logical  limits,  would  leave  a  defendant  powerless,  or  at  the 
mercy  of  the  individual  opinion  of  the  presiding  judge  in 
every  not  extreme  case,  in  which  he  is  obliged  to  depend 
upon  a  cross-examination  of  the  plaintiff  and  his  witnesses 
for  a  disclosure  of  his  adversary's  negligence,  causing  or 
contributing  to  the  injury  complained  of.  Such,  in  an  ex- 
treme case,  would  probably  not  be  contended  for  as  being 
the  law,  but  whatever  rule  is  adopted  must  be  applicable 
alike  to  extreme  cases,  and  those  which  would  not  be  so 
regarded,  otherwise  the  determination  as  to  what  rule  shall 
be  applied  in  a  particular  case  will  depend  upon  the  decis- 
ion of  the  presiding  judge  as  to  what  class  it  falls  into, 
and  this  would  be  to  commit  the  decision  of  causes  to  mere 
caprice.  Is  follows,  therefore,  of  necessity,  that  in  every 
action  of  this  kind,  in  which  there  is  anywhere  in  the 
record  any  evidence  tending  in  any  degree  to  prove  the 
existence  of  contributory  negligence,  the  jury  must  be  left 
to  determine  fnjra  all  the  evidence  before  them  whether  or 
not  it  in  fact  existed. 


r 
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In  the  case  of  Railroad  Co,  v.  Stout,  17  Wall.,  657,  the 
sapreme  court  of  the  United  States,  in  approving  an  in- 
struction by  the  trial  court,  >vhereby  a  question  of  contribui- 
tory  negligence  was  left  to  the  jury,  say:  *'Upon  the  facts 
proven  in  such  cases,  it  is  matter  of  judgment  and  discre- 
tion of  sound  influence  what  is  the  deduction  to  be  drawn 
from  the  undisputed  facts.  Certain  facts  we  may  suppose 
to  be  clearly  established,  from  which  one  sensible,  impar- 
tial man  would  infer  that  proper  care  had  not  been  used, 
and  that  negligence  existed.  Another  man,  equally  sensi- 
ble, and  equally  impartial,  would  infer  that  proper  care 
had  been  used,  and  that  there  was  no  negligence.  It  is 
this  class  of  cases,  and  those  akin  to  it,  that  the  law  com- 
mits to  the  decision  of  a  jury.  *  *  *  It  is  assumed 
that  twelve  men  know  more  of  the  common  affairs  of  life 
than  does  one  man.  That  they  can  draw  wiser  and  safer 
conclusions  from  admitted  facts  thus  occurring  than  a  sin- 
gle judge.  In  no  class  of  cases  can  this  practical  experience 
be  more  wisely  applied  than  in  that  we  are  considering. 
We  find  accordingly,  although  not  uniform  or  harmonious, 
that  the  authorities  justify  us  in  holding  in  the  case  before 
us  that  although  the  facts  are  undisputed,  it  is  for  the 
jury  and  not  for  the  judge  to  determine  whether  proper 
care  was  given,  or  whether  they  establish  negligence.^^ 

The  above  case  was  cited  with  approval  and  followed  by 
this  court  in  the  case  of  A,  &  N.  B.  R.  Co.  v.  Bailey,  11 
Neb.,  332,  which  latter  case  was  approved  and  followed  in 
that  of  Huff  V.  Ames,  16  Id.,  139. 

I  am  therefore  of  the  opinion  that  the  court  erred  in 
giving  the  instruction  number  1  of  instructions  given  by 
the  court  on  its  own  motion,  and  that  for  such  error  ther« 
ought  to  be  a  new  trial. 


18    276| 
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The  State  op  Nebraska,,  ex  rel.  The  Attorney 
General,  v.  The  Farmers  and  Mechanics  Mu- 
tual Benevolent  Association  of  Lincoln,  Ne- 
braska, J.  C.  McBride,  J.  Gillespie,  H.  V. 
HoAGLAND,  John  Currie,  Geo.  W.  Fletcher,. 

AND  J.  B.  ^OMLIN. 

1.  Insurance:    cx)ntbact  defined.    A  contract  by  which  one 

party  for  a  consideration  promises  to  make  a  certain  payment  of 
money  upon  the  destruction  or  iiy  nry  of  something  in  which  th©^ 
other  party  has  an  interest,  is  a  contract  of  insurance,  whatever 
may  be  the  terms  of  payment  of  the  consideration  by  the  as- 
sured, or  the  mode  of  estimating  or  securing  payment  of  the 
sum  to  be  paid  by  the  insurer  in  the  eyent  of  loss. 

2.    :    CASE  STATED.     Upon  the  facts  appearing  in  the  record, 

Seld,  That  defendant  was  a  mutual  insurance  company,  and  as 
such  must  comply  with  the  provisions  of  the  act  of  June  Ist, 
1873,  and  receive  the  certificate  of  the  auditor  of  the  state  be- 
fore transacting  business. 

Quo  WARRANTO. 

William  LeesCy  Attorney  OenercU,  and  N.  K.  Origgs,  for 
relator. 

Harwoodj  Ames  &  Kelly ^  for  respondent. 

Reese,  J. 

This  is  an  original  proceeding,  instituted  for  the  pur- 
pose of  ousting  defendants  from  transacting  the  business 
of  life  insurance. 

The  information  alleges  in  substance  that  defendant  as- 
sociation is  now  and  has  been  for  some  time  transacting 
the  business  of  life  insurance  within  the  state,  and  issuing 
policies  or  certificates  of  insurance  upon  the  lives  of  per- 
sons within  the  state.     That  it  has  not  complied  with  the 
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laws  of  the  state  relating  to  the  transaction  of  the  business 
of  life  insurance,  and  has  not  at  any  time  obtained  a  cer- 
tificate from  the  auditor  of  the  state  permitting  it  to 
transact  such  business,  and  that  it  has  no  authority  of  law 
to  engage  therein.  That  defendants  McBride,  Gillespie, 
Hoagland,  Currie,  Fletcher,  and  Tomlin  are  the  officers  of 
said  association,  and  as  such  are  soliciting  risks  and  effect- 
ing contracts  of  insurance  in  its  behalf.  Exhibits  are  at- 
tached showing  the  form  of  "application  for  membership," 
** certificate  of  membership,"  "security  note,"  "receipt  for 
membership  fee,"  circulars,  etc.,  in  use  by  defendants  for 
the  purpose  of  effecting  the  issuance  of  indemnity  or  in- 
surance upon  the  lives  of  persons. 

The  answer  consists  alone  of  the  denial  "that  the  de- 
fendant, the  Farmers  and  Mechanics  Mutual  Benevolent 
Association,  has  not  complied  with  the  laws  of  the  state  of 
Nebraska  relating  to  the  transaction  of  the  business  of 
life  insurance  within  said  state." 

Upon  the  argument  it  was  conceded  by  defendants  that 
no  certificate  or  permission  of  the  auditor  had  been  issued 
to  them  as  is  required  by  law  to  be  issued  to  insurance 
tx)mpan]es,  but  it  was  contended  that  no  such  certificate 
was  necessary.  That  defendant  association  is  not  an  in- 
surance company  in  contemplation  of  law,  and  therefore  is 
not  within  the  restrictions  and  prohibitions  of  the  act  of 
1873  (chapters  16  and  43,  Compiled  Statutes,  1885). 

The  certificate  of  membership,  omitting  the  name  of  the 
assured,  is  as  follows: 

"Farmers  and  Mechanics  Mutual  Benevolent  Associa- 
tion, incorporated  under  laws  of  Nebraska,  October  13th, 
1884,  Lincoln,  Nebraska.  This  certificate  of  member- 
ship witnesseth  and  declares : 

^'That  in  consideration  of  the  representations  and  agree- 
ments made  in  the  application  for  this  certificate  of  mem- 
bership, and  bearing  even  date  herewith,  which  is  made  a 
part  of  this  contract,  the  payment  of  an  admission  fee  of 


278   SUPKEME  COURT  OF  NEBRASKA. 

State  V.  Farmers  Benevolent  Association. 

not  exceeding  ten  dollars,  the  payment  of  one  dollar  and 
seventy-five  cents  on  or  before  the  16th  day  of  May,  1885^ 
and  the  same  amount  semi-annually  thereafter,  and  the 
payment  on  or  before  maturity  of  such  benefit  assessments 
as  may  be  legally  levied  by  the  board  of  directors,  the 
Farmers  and  Mechanics  Mutual  Benevolent  Association 
issues    this    certificate    of   membership,   and    constitutes 

,  of  ,  county  of ,  state  of  Nebraska, 

a  member  of  said  association  with  all  the  rights  and  privi- 
leges thereof,  subject  to  the  following  conditions  and  agree- 
ments and  the  provisions  of  the  by-laws  of  said  associa- 
tion. 


"Upon  the  receipt  at  the  office  of  the  association  in 
Lrncoln,  Nebraska,  of  satisfactory  proofs  of  the  death  of 
said  member,  he  having  conformed  to  all  the  conditions  of 

membership,  this  association  will  pay  to   ,  or  the 

legal  heirs  of  said  member,  the  net  proceeds  of  one  full 
assessment  at  schedule  rates  upon  all  contributing  members 
at  date  of  such  assessment,  and  which  is  received  at  the 
Lincoln  office  within  thirty  days  from  the  date  of  the 
notice  thereof  to  an  amount  not  exceeding  five  thousand 
dollars,  to  be  paid  within  thirty  days  thereafter  at  the  of- 
fice of  the  association  at  Lincoln,  Nebraska. 

"personal  benefit. 

"And  this  association  further  agrees  that  whenever  this 
certificate  shall  have  been  maintained  in  full  force  by  the 
prompt  payment  by  the  said  member  on  or  before  maturity 
of  all  dues  and  assessments  for  the  period  of  ten  full  con- 
secutive years,  this  certificate  may  then  mature,  in  which 
case  this  association  will  then  pay  to  the  said  member  per- 
sonally, the  net  proceeds  of  a  half  assessment  at  schedule 
rates  upon  all  contributing  members  at  that  date,  and 
which  is  received  at  the  Lincoln  office  within  thirty  days 
from  date  of  the  notice  of  assessment  thereof,  not  exceed- 
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iDg  two  thousand  dollars;  Provided,  That  upon  piayraeut 
of  said  amount  this  certificate  shall  be  canceled  and  sur- 
rendered to  this  .association ;  and  Provided  further,  If  the 
said  member  shall  allow  his  certificate  to  lapse  from  any 
cause  whatever,  that  the  time  of  estimating  when  said  ten 
years  shall  commence  to  run  shall  date  from  the  date  of 
his  restoration  to  membership,  and  not  from  the  original 
date  of  certificate ;  Provided,  The  member  shall  not  be  as- 
sessed for  this  benefit,  nor  be  entitled  to  the  same,  unless 
he  has  specially  made  application  for  this  benefit  when 
applying  for  membership. 


u 


ACCIDENT  BENEFIT — CLASS  THREE. 

''It  is  further  stipulated,  that  in  case  the  member  above 
has  been  in  good  standing  in  this  association  for  a  period 
of  six  full  consecutive  months  and  becomes  disabled  by  ac- 
cident not  contracted  in  an  immoral  way,  so  as  to  be  una- 
ble to  perform  any  ordinary  business  or  duties  of  life,  he 
shall  be  entitled  to  receive  ten  dollars  per  week  while  so 
disabled,  provided  that  no  sickness  of  less  than  one  week 
shall  be  considered,  and  fractions  of  a  week  shall  not  be 
counted;  and  to  pay  this  accident  benefit  and  incidental 
expenses  not  otherwise  provided  for,  a  full  assessment 
shall  be  made  from  time  to  time,  as  necessity  may  require, 
but  no  one  person  shall  receive  an  accident  benefit  for  a 
greater  time  than  ten  weeks  at  any  one  time  for  any  one 
accident,  nor  shall  they  be  paid  exceeding  the  net  proceeds 
of  one  full  assessment. 

"The  special  conditions  on  the  back  of  this  certificate 
are  made  a  part  hereof  and  binding  on  both  parties. 

''This  certificate  is  for  a  personal  benefit  and  is  for  an 
'  accident  benefit  and  is subject  to  assessments  for  per- 
sonal and  accident  benefits  as  provided  herein,  and  in  the 
By-Laws  of  the  association. 

"  In  witness  whereof  the  said  Farmers  and  Mechanics 
Mutual  Benevolent  Association  has   caused   this  certifi- 
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cate  of  membership  to  be  signed  by  the  president  and 
countersigned  and  sealed  by  the  secretary,  at  the  oflSce  of 
the  association  in  Lincoln,  Lancaster  county,  Nebraska, 
this  16th  day  of  March,  1885. 


". President. 

"Secretary/' 

The  special  conditions  referred  to  as  on  the  back  of  the 
certificate  are  too  lengthy  to  be  copied  here,  but  it  may  be 
stated  briefly :  That  the  mailing  of  a  printed  or  written  no- 
tice to  a  member  shall  be  considered  a  legal  notice.  The 
association  reserves  the  right  to  make  special  assessments 
for  the  purpose  of  paying  accident  benefits  and  to  pay  for 
the  expenses  of  the  association  not  otherwise  provided  for. 
The  name  of  the  beneficiary  may  be  changed  upon  writ- 
ten request  of  the  member,  the  surrender  of  the  certificate, 
and  the  payment  of  two  dollars  and  fifty  cents,  and  the 
issuance  of  a  new  certificate.  Notice  of  the  death  or  dis- 
ability of  the  member  shall  be  sent  to  the  office  of  the  associ- 
ation within  ten  days  from  the  time  of  death  or  disability. 
If  the  certificate  becomes  void  from  any  cause,  all  pay- 
ments made  thereon  are  forfeited  to  the  association.  Acci- 
dent benefits  may  be  waived  upon  application  to  the  secre- 
tary. When  a  member  fails  to  pay  his  dues  or  assess- 
ments his  security  note  becomes  due  and  payable.  The 
member  forfeits  all  rights  in  the  association,  by  failure  to 
pay  assessments  within  thirty  days  from  their  date,  the 
failure  to  pay  semi-annual  dues  within  thirty  days  after 
they  become  due,  the  immoderate  use  of  alcoholic  liquors, 
or  the  concealment  or  misrepresentation  of  any  material 
facts  as  to  health  when  applying  for  m<  mbership,  the  per- 
petration or  attempt  to  perpetrate  any  fraud  on  the  associ- 
ation by  the  member,  his  beneficiary  or  any  one  having  an 
interest  in  the  certificate,  and  the  graduated  schedule  of 
rates,  in  blank,  depending  upon  the  age  of  the  members. 

That  this  is  a  contract  of  insurance,  cannot,  we  think, 
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in  the  light  of  the  almost,  if  Dot  quite^  uniform  holdings 
of  courts  and  opinions  of  text  writers,  be  doubted. 

In  Commonwealth  v.  Wetherbeey  105  Mass.,  149,  it  is  held 
that  "a  contract  by  which  one  party  for  a  consideration 
promises  to  make  a  certain  payment  of  money  upon  the 
destruction  or  injury  of  something  in  which  the  other  party 
has  an  interest  is  a  contract  of  insurance,  whatever  may  be 
the  terms  of  payment  of  the  consideration  by  the  assured, 
or  the  mode  of  estimating  or  securing  payment  of  the  sum 
to  be  paid  by  the  insurer  in  the  event  of  loss;  and  although 
the  object  of  the  insurer  in  making  the  contract  is  benevo- 
lent and  not  speculative/'  The  contract  does  not  differ 
iu  any  essential  feature  of  form  or  substance  from  a  con- 
tract of  insurance.  The  subject  insured  is  the  life  or  health 
of  the  member.  The  assured  pays  a  certain  sum,  ten  dol- 
lars, at  the  inception  of  the  contract,  which  is  fixed  by  the 
insurer  (association),  a  promise  to  pay  assessments  punctu- 
ally, when  called  for,  is  made  by  the  assured,  together  with 
stipulated  semi-annual  dues  which  are  fixed  by  the  directors. 
Upon  the  condition  of  these  payments  being  promptly 
made  the  insurance  is  made  to  depend.  At  the  death  of 
the  member  (assured),  upon  proof  of  the  fact  within  ten 
days  thereafter,  the  beneficiary  is  to  receive  a  sum  of  money 
not  exceeding  five  thousand  dollars.  This  is  none  the  less 
an  insurance  because  the  amount  to  be  paid  is  not  a  gross 
sum,  but  graduated  by  the  number  of ''  contributing  mem- 
bers''  at  the  date  of  the  assessment  therefor;  nor  because 
the  contract  provides  no  legal  method  of  enforcing  pay- 
ment of  the  assessment  necessary  to  provide  for  the  pay- 
ment of  the  "death  benefit,"  but  merely  declares  the 
contract  of  membership  at  an  end  and  all*  payments  made 
thereon  forfeited  to  the  company. 

The  courts  have  with  a  great  degree  of  unanimity  treated 
all  such  organizations  as  substantially  life  insurance  com- 
panies, applying  to  them  and  to  the  mutual  relations  of  the 
members  the  rules  and  principles  applicable  to  the  contract 
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of  life  insuraDce.  May  on  Insurance,  §  550.  See  also, 
BoUon  V.  BoUon,  73  Me.,  299.  State  v.  Standard  Life 
AssociaUony  38  Ohio  State,  281.  State  v.  Miller  et  al.,  23 
N.  W.  Rep.,  241.  State  v.  Bankers,  etc.,  Asaodationj  23 
Kas.,  499.  Arthur  v.  Odd  Fellows  Association^  29  Ohio 
State,  567.  Illinois  Masons  Benevolent  Society  v.  Win- 
throp,  85  Ills.,  537.  Same  v.  Baldwin,  86  Id.,  479. 
Shunk  V.  Gegenseitiger,  WUtman  &  Co.,  44  Wis.,  869. 
State  V,  Live  Stock  Association,  16  Neb.,  552. 

It  is  virtually  conceded  by  defendant  in  its  brief  and 
argument  that  the  rules  governing  life  insurance  companies 
must  be  applied  to  defendant,  but  a  vigorous  attack  is 
made  upon  the  law  of  this  state  upon  the  subject  of  insur- 
ance, and  it  is  claimed  that  the  act  above  referred  to  is  io-. 
tended  to  crush  out  orgapizations  like  defendant,  in  the 
interest  of  what  are  usually  termed  the  "old  line"  com- 
panies. It  is  nowhere  suggested  that  the  act  is  unconstitu- 
tional, nor  that  it  was  not  legally  passed  by  the  l^islature. 
Such  being  the  case,  we  cannot  inquire  into  the  propriety 
of  the  action  of  the  legislature,  but  must  accept  and  enforoe 
the  l^w  as  we  find  it. 

Since  defendants  have  not  complied  with  the  provisioDs 
of  section  6  of  chapter  16,  and  sections  7  and  8  of  chapter 
43  of  the  Compiled  Statutes,  (being  an  insurance  company 
against  accident)  they  have  no  authority  to  transact  the 
business  in  which  they  are  engaged,  and  judgment  must 
be  entered  in  accordance  with  the  prayer  of  the  petition. 

Judgment  AoooBDiNaLY. 
The  other  judges  concur. 


1879,  now  in  foroe,  oonnty  oommifisioners  haye  no  anthority  ta 
i6sae  oonnty  bonds  for  the  purpose  of  raising  money  to  bnild  a 
jail,  and  a  vote  of  the  people  of  the  connty  inBtmcting  them  ta 
iBsae  such  bonds  will  confer  no  anthority  so  to  do. 

Original  application  for  maodamas. 
Sndling  &  Talhotj  for  relator. 
Hinman  &  Nesbitt,  for  respondent 
Reese^  J. 

The  question  presented  for  decision  in  this  case  is^ 
whether  or  not  counties  have  authority  to  borrow  money 
by  the  issuance  of  bonds^  for  the  purpose  of  constructing  a 
county  jail. 

It  is  well  settled  in  this  state  that  counties  have  no  in- 
herent power^  and  that  their  commissioners^  or  agents^  act- 
ing  for  them,  have  only  such  powers,  generally,  as  are 
especially  granted  to  them  by  statute,  or  such  as  are  inci* 
dentally  necessary  to  carry  into  effect  those  which  aro 
granted.  HaUenbeek  v.  Hahn,  2  Neb.,  397.  8.  C.  &  P. 
K  jB.  Co.  v.  Washington  County^  8  Id.,  42.  Sexson  v. 
£eSy,  Id.,  107.  The  People  v.  Commissioners  of  Buffalo 
Qmnty,  4  Id.,  157.  Hamlin  v.  Meadville,  6  Id.,  283.  The 
iSStafe,  ex  reij  v.  Buffalo  Co.,  Id.,  460.  McCann  v.  Otoe 
Cbunfy,  9  Id.,  381.  Walsh  v.  Rogers,  15  Id.,  311.  And 
*he  grant  of  power  must  be  strictly  construed.    S.  C.  A  P^ 
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51     83 
51    210 

The  State  op  Nebrajbka,  ex  rel.  William  Grady^    ^  '**' 
V.  The  Board  op  County  Commissioners  op  Lin- 
OOLN  County. 

1.  Counties  and  County  OfBLcers.  Counties  and  ooimly  boarda 

can  only  exercise  snch  powers  as  are  expressly  granted  by  stat 
nte,  and  snch  grant  of  power  mnst  be  strictly  construed. 

2,    :  BONDS  FOB  JAIL.    Under  the  provisions  of  the  law  of 
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-R.  R.  Co,  V.  Washington  County,  supra,  and  cases  there 
tiited.  Sexson  v.  Kelly,  supra.  The  People  v.  CommSs- 
^loners  of  Buffalo  County,  supra.  Commissioners  of  Havu 
ition  County  v,  Mighels,  7  Ohio  State,  115,  Treadwell  v- 
Commissioners,  11  Id.,  190. 

In  Hamlin  v,  Meadville,  supra,  J4idge  Maxwell,  in 
writing  the  opinion  of  the  court,  says:  "Whatever  may  be 
the  rule  as  to  municipal  corporations,  counties  have  no  au- 
thority at  common  law  to  issue  bonds.  -  They  ai^  quasi 
corporations,  mere  governing  agencies  charged  with  certain 
objects  of  necessary  local  administration.  The  power  to 
issue  commercial  paper  must  be  conferred  by  statute,  and 
such  power  must  be  exercised  in  the  manner  prescribed.*' 

There  being  no  question  then  upon  the  necessity  of  the 
grant  of  power  before  authority  exists,  it  is  only  necessary 
to  examine  the  statute  and  ascertain  whether  the  grant  has 
been  made. 

Defendants  insist  that  the  second  subdivision  of  section 
25,  and  sections  26  to  31,  inclusive,  of  chapter  18  of  the 
Compiled  Statutes  of  1886,  gives  the  authority  to  them  to 
issue  the  bonds.  The  second  clause  of  section  25  provides 
that  it  shall  be  the  duty  of  the  county  board  of  each  county 
*Ho  erect  or  otherwise  provide,  when  necessary,  and  the 
finances  of  the  county  will  justify  it,  and  keep  in  repair,  a 
t^uitable  court-house,  jail,  and  other  necessary  county  build- 
ings, and  to  provide  suitable  rooms  and  offices  for  the 
ncoommodation  of  the  several  courts  of  record,  the  county 
board,  clerk,  treasurer,  sheriff,  clerk  of  the  district  court, 
and  county  superintendent,  and  to  provide  suitable  furni- 
ture therefor.  But  no  appropriation  exceeding  fifteen 
hundred  dollars  shall  be  made  for  the  erection  of  any 
county  buildings,  without  first  submitting  the  proposition 
to  a  vote  of  the  people  of  the  county  at  a  general  election, 
and  the  same  is  ordered  by  two-thirds  of  the  l^al  voters 
voting  thereon.'* 

The  other  sections  referred  to  are  as  follows : 
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"Sec.  26.  Whenever  the  county  board  shall  deem  it 
Deccssarj  to  assess  taxes  the  aggregate  of  which  shall  ex-^ 
ceed  the  rate  of  one  dollar  and  fifty  cents  per  one  hundred 
dollars  valuation  of  the  property  of  the  county,  except 
when  such  excess  is  to  be  used  for  the  payment  of  indebt- 
edness existing  at  the  adopting  of  the  constitution,  the 
county  board  may,  by  an  order  entered  of  record,  set  forth 
substantially  the  amount  of  such  excess  required  and  the 
purpose  for  which  the  same  will  be  required,  and  if  for 
the  payment  of  interest  or  principal,  or  both,  upon  bonds, 
shall  in  a  general  way  designate  the  bonds  and  specify  the 
number  of  years  such  excess  will  require  to  be  levied,  and 
provide  for  the  submission  of  the  question  of  assessing  the 
additional  rate  required  to  a  vote  of  the  people  of  the 
county,  at  the  next  election  for  county  officers  after  the 
adoption  of  the  resolution.  If  the  proposition  for  such  ad* 
ditional  tax  be  carried,  the  same  shall  be  paid  in  money, 
and  in  no  other  manner.^' 

"Sec.  27.  The  mode  of  submitting  questions  to  the 
people  for  any  purpose  authorized  by  law,  shall  be  as  fol- 
lo^?8:  The  whole  question,  including  the  sum  desired  to 
be  raised,  or  the  amount  of  tax  desired  to  be  levied,  or  the 
rate  per  annum,  and  the  whole  regulation,  including  the 
time  of  its  taking  effect  or  having  operation,  if  it  be  of  a 
nature  to  be  set  forth,  and  the  penalty  of  its  violation  if 
there  be  one,  is  to  be  published  for  four  weeks  in  some 
newspaper  published  in  the  county.  If  there  be  no  such 
newspaper  the  publication  must  be  made  by  being  posted 
up  in  at  least  one  of  the  most  public  places  in  each  election 
precinct  in  the  county,  and  in  all  cases  the  notices  shall 
name  the  time  when  such  question  will  be  voted  upon  and 
the  form  in  which  the  question  shall  be  taken,  and  a  copy 
of  the  question  submitted  shall  be  posted  up  at  each  place 
of  voting  during  the  day  of  the  election." 

"Sec.  28.  When  the  question  submitted  involves  the 
borrowing  or  expenditure  of  money  or  issuance  of  bonds^ 


286      SUPREME  COURT  OF  NEBRASKA. 

State  V.  Lincoln  County. 

the  proposition  of  the  question  must  be  accompanied  by  a 
provision  to  levy  a  tax  annually  for  the  payment  of  inter- 
est, if  any,  thereof,  and  no  vote  adopting  the  question  pro- 
posed shall  be  valid  unless  it  likewise  adopt  the  amount  of 
tax  to  be  levied  to  meet  the  liability  incurred." 

"  Sec.  29.  At  the  time  specified  in  such  notice  a  vote  of 
the  qualified  electors  shall  be  taken  in  each  precinct  at  the 
place  designated  in  such  notice.  The  votes  shall  be  re- 
ceived and  returns  thereof  made,  and  the  same  shall  be 
canvassed  by  the  same  ofiScers  and  in  the  same  manner  as 
required  at  each  general  election." 

"Sec.  30.  If  it  appears  that  two-thirds  of  the  votes 
cast  are  in  favor  of  the  proposition,  and  the  requirements 
of  the  law  have  been  fully  complied  with,  the  same  shall 
be  entered  at  large  by  the  county  board  upon  the  book 
containing  the  record  of  their  proceedings,  and  they  shall 
then  have  power  to  levy  and  collect  the  special  tax  in  the 
same  manner  that  the  other  county  taxes  are  collected. 
Propositions  thus  acted  upon  cannot  be  rescinded  by  the 
county  board." 

"Sec.  31.  Money  raised  by  the  county  board  in  pur- 
suance to  the  provisions  of  the  preceding  sections  of  this 
act  is  specially  appropriated  and  constituted  a  fund  distinct 
from  all  others  in  the  hands  of  the  county  treasurer,  until 
the  obligation  assumed  be  discharged." 

It  could  serve  no  gogd  purpose  to  enter  into  an  analysis 
of  these  sections.  It  is  enough  to  say  that  nowhere  is  the 
authority  given  as  claimed  by  defendants.  While  it  is 
true  that  by  section  twenty-five  it  is  made  the  duty  of  the 
commissioners  to  provide  a  county  jail,  yet  this  duty  is 
made  to  depend  upon  the  fact  that  the  "finances  of  the 
county  will  justify  it."  It  is  contemplated  that  if  the 
money  is  in  the  treasury  it  may  be  appropriated  for  that 
purpose.  But  no  appropriation  exceeding  fifteen  hundred 
dollars  shall  be  made  without  being  authorized  by  a  vote 
of  the  people. 
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It  might  and  doubtless  would  be  proper  for  the  com- 
missioDers  after  having  made  the  proper  estimate,  to  levy 
a  tax  ujion  the  taxable  property  of  the  county  to  increase 
the  funds  of  the  county  sufficiently  for  the  a{)propriatiou 
to  be  made,  or,  in  case  that  would  exceed  Ihe  constitu- 
tional limit,  the  levy  might  be  increased  by  the  authority 
of  the  vote  of  the  people  to  an  amount  sufficient  for  the 
purpose.  But  no  authority  is  given  anywhere  to  boirow 
the  money  by  the  issuance  of  bonds. 

It  is  contended  that  this  question  has  been  decided  in  favor 
of  the  position  of  defendants  by  this  court  in  the  J5.  &  M. 
By.  Co.  V.  Clay  County y  13  Neb,  367.  But  we  cannot 
so  hold.  It  is  true  it  was  decided  in  that  case  that  "the 
anthority  conferred  upon  the  county  commissioners  when 
funds  are  needed  to  aid  in  the  construction  of  county  build- 
ings is  to  borrow  money  for  a  specific  purpose  upon  the 
credit  of  the  oounty.^^  But  it  will  not  do  to  lose  sight  of 
the  fact  that  at  that  time  there  was  an  act  of  the  lesrisla- 
ture  in  force  expressly  giving  that  power.  This  authority 
was  conferred  by  the  fourth  clause  of  section  14  of  the  act 
of  February  27th,  1873,  which  provided  that  the  board  of 
county  commissioners  should  have  power  to  "apportion 
and  order  the  levying  of  taxes  as  provided  by  law,  and 
to  borrow  upon  the  credit  of  the  comity  a  sum  sufficient  for 
the  erection  of  county  buildings,"  etc.  General  Statutes, 
234.  This  power  was  swept  away  by  the  repeal  of  the 
law  in  1879,  when  our  present  law  concerning  "counties 
and  county  officers  '^  was  enacted. 

We  therefore  hold  that  the  bonds  issued  by  the  defend- 
ants are  void,  and  they  should  be  destroyed. 

No  objection  is  made  upon  the  ground  that  mandamus 
is  not  the  proper  remedy  in  this  case.  A  writ  of  manda- 
mus is  therefore  awarded  as  prayed  for. 

Judgment  accordingly. 

The  other  judges  concur. 
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Calvin  H.  Parmele,  plaintiff  in  ebbob^  v.  Jasper 
W.  Conn,  defendant  in  ebror. 

L  Verdict  Sustained.  The  Terdict  of  a  jary  npon  question  <^ 
fact  vhere  the  testimony  is  conflicting  will  not  be  set  aside  mi- 
less  clearly  wrong. 

2.  — ' — :  PABTNERSHIP.  So  where  One  of  the  qnestioDS  involved 
in  a  cause  subuiitted  to  the  jury  was,  whether  or  not  a  partner- 
ship relation  existed  between  the  parties  to  the  snit,  and  npon 
the  facts  stated  by  some  of  the  witnesses  the  jnry  conld  find  that 
a  partnership  did  not  exist,  and  they  so  fonnd,  such  finding  will 
not  be  molested.  And  the  same  rule  will  be  applied  to  all  cases- 
where  there  is  conflicting  testimony  npon  material  or  vital 
points  in  the  case. 

Ebbob  to  the  district  court  for  Cass  county.  Tried  be- 
low before  Pound,  J. 

A.  Beeaon  and  Sam  M.  Chapman,  for  plaintiff  in  error^ 
cited :    Leabow  v.  Renshaw,  61  Mo.,  292. 

Crit€8  &  Bameeyj  for  defendant  in  error. 

Reese^  J. 

There  is  but  one  error  assigned  in  the  petition  in  error^ 
which  is,  that  "  the  court  erred  in  overruling  the  motion 
for  a  new  trial,"  and  as  said  in  ThrailkiU  v.  Daily,  16 
Neb.,  115,  "  It  may  be  considered,  therefore,  that  the  case 
is  before  this  court  rather  on  general  principles.'^ 

There  are  two  principal  questions  in  the  case,  which  are: 
First,  That  a  partnership  existed  between  plaintiff  ia 
error  and  defendant  in  error;  and  Second.  That  the  set-oflT 
pleaded  by  defendant  in  error  was  barred  by  the  statute  of 
limitations  at  the  time  the  answer  containing  it  was  filed. 
Both  of  these  questions  were  presented  to  the  jury  by  the 
instructions  of  the  court,  and  as  no  complaint  is  made  a» 
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to  them,  it  must  be  taken  for  granted  that  they  stated  the 
law  correctly. 

The  testimony  of  the  witnesses  upon  the  subject  of  the 
terms  of  the  contract  was  conflicting,  defendant  in  error 
.testifying  that  plaintiff  in  error  said  to  him  that  he> 
plaintiff  in  error,,  had  purchased  forty  acres  of  timbered 
land  for  $530.00,  and  proposed  that  if  defendant  in  error 
would  oversee  and  attend  to  the  cutting,  hauling,  and  mar- 
keting the  wood,  that  after  all  expenses  were  paid,  includ- 
ing what  he  paid  for  the  land,  he  would  give  defendant  in 
error  one-half  of  the  balance,  which  defendant  in  error 
agreed  to  do.  Plaintiff  in  error  testified  that  he  and  de- 
fendant in  error  undertook  the  cutting  of  the  wood  off  and 
marketing  it,  and  divide  whatever  was  made  out  of  it. 

The  court  instructed  the  jury,  in  substance,  that  if  they 
found  that  plaintiff  in  error  was  the  owner  of  the  timber, 
and  employed  defendant  in  error  to  superintend  the  cut- 
ting, hauling,  and  marketing  of  the  same,  and  agreed  to 
pay  him  for  his  services  in  that  behalf  one  half  of  the  pro- 
ceeds of  the  wood  which  should  remain  after  all  the  dis- 
bursements and  expenses  incurred  in  such  cutting,  hauling, 
and  marketing  were  paid,  such  facts  would  not  constitute 
a  partnership  between  the  parties. 

Assuming  that  the  &cts  as  testified  to  by  plaintiff  in 
error  would  constitute  a  partnership,  it  must  be  conceded 
that  the  facts  as  testified  to  by  defendant  in  error  would 
not 

The  question  of  fact,  as  to  which  of  the  witnesses  was 
correct,  was  a  question  which  it  was  the  peculiar  province 
of  the  jury  to  determine,  and  with  their  finding  we  must 
be  content 

It  appears  that  as  the  work  was  being  done,  and  the 
wood  sold,  the  parties  would  pay  to  each  other  certain 
sums  of  money  as  a  part  of  the  proceeds,  but  without 
much  formality  in  the  way  of  keeping  books  of  account, 
and  at  the  close  there  was  some  wood,  posts,  etc.,  left  on 
19 
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hand.  It  was  testified  by  defendant  in  error  that  in  the 
spring  of  1880,  and  within  four  years  prior  to  the  filing 
of  the  answer,  plaintiff  in  error  sold  some  of  the  wood, 
and  paid  defendant  in  error  one-half  of  the  proceeds. 
This  is  not  denied  by  plaintiff  in  error,  but  he  testified 
that  it  was  likely  true  that  there  were  some  "little  odds 
and  ends  around^'  owing  to  them  for  wood,  and  that  as  it 
was  collected  he  would  pay  to  defendant  in  error.  If 
there  was  no  partnership,  and  if,  as  testified  by  defendant 
in  error,  there  was  a  large  amount  of  money  due  him  for 
his  services  in  handling  and  disposing  of  the  wood,  then 
it  is  clear  that  the  statute  of  limitations  did  not  commence 
to  run  until  his  services  were  rendered,  and  the  wood  dis- 
posed of.  This  being  true,  the  jury  were  justified  in  find- 
ing the  set-off  not  to  be  barred  by  the  statute.  Many 
cases  occur  where  the  verdict  of  a  jury  on  questions  of 
fact  are  not  entirely  satisfactory  to  the  court,  and  this 
seems  to  be  such  an  one,  but  the  courts  must  not  invade 
nor  intrude  upon  the  domain  of  juries  as  triers  of  facts 
submitted  to  them,  unless  the  verdict  is  clearly  and  mani- 
festly wrong.  Such  being  the  law,  the  verdict  must 
stand. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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J,  H.  McMurtry,  plaintiff  in  error,  v.  J.  T.  Madi« 

SON,  DEFENDANT  IN  ERROR.  sl^l 

1.  Sale  of  Beal  Estate:  commission  to  agent.  In  an  action 
to  recoTCT  for  the  Talne  of  seryices  as  agent  in  selling  real  es- 
tate, and  there  is  testimony  tending  to  show  that  the  plaintiff 
rendered  some  service,  bnt  did  not  effect  a  sale,  an  instrnction 
that  if  the  jury  believe  that  he  rendered  some  service  he  is  en- 
titled to  recover  on  a  quantum  meruit  is  not  improper. 

S.    :    .    Where  there  was  evidence  tending  to  show 


that  the  plaintiff  rendered  no  services  whatever  in  effecting  a 
sale  of  real  estate,  an  instrnction  to  the  effect  that  if  the  jniy 
should  so  find  the  plaintiff  would  not  be  entitled  to  recover  is 
based  upon  evidence  in  the  case,  and  is  not  inconsistent  with 
the  first  instruction. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

J.  A.  MarshoM,  for  plaintiff  in  error. 

Snelling  &  Talbot,  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  action  brought  by  the  plaintiff  against  the  de- 
fendant  to  recover  certain  commissions  for  the  alleged  sale 
of  207  acres  of  land  near  Lincoln,  in  the  spring  of  1883, 
The  answer  of  the  defendant  admits  that  he  was  the  owner 
of  the  land  in  question  at  the  time  stated,  and  admits  the 
employment  of  the  plaintiff,  but  denies  all  the  other  facta 
stated  in  the  petition.  On  the  trial  of  the  cause  in  the 
court  below  the  jury  returned  a  verdict  for  $10.00  in  favor 
of  the  plaintiff,  upon  which  judgment  was  rendered. 
From  this  judgment  the  cause  comes  to  this  court  on  the 
plaintiff's  behalf  upon  a  petition  in  error. 

The  testimony  tends  to  show  that  in  February,  1883| 
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the  defendant  being  the  owner  of  207  acres  of  land  a  few 
miles  from  Lincoln,  authorized  the  plaintiff  to  sell  tlie 
same  for  $6,000,  but  at  the  same  time  reserved  the  right 
to  sell  the  land  himself  if  an  opportunity  offered.  That 
about  the  1st  of  March,  1883,  the  defendant  being  at  the 
coal  oflSce  of  Hutchins  &  Hyatt,  in  Lincoln,  informed  one 
McRoberts,  an  employe  of  Hutchins  &  Co.,  that  he  de- 
sired to  rent  or  sell  his  land,  and  promised  to  compensate 
him  if  he  would  find  a  purchaser.  A  few  days  after  this 
conversation  McRoberts  and  a  Mr.  Parker,  the  father-in- 
law  of  Mr.  Hutchins,  drove  out  to  the  farm  of  the  defend- 
ant, and  there  seems  to  have  been  some  conversation  about 
renting  the  farm,  but  the  defendant  stated  {hat  he  did  not 
want  to  rent  it,  but  preferred  to  sell.  These  persons  in- 
formed Mr.  Hutchins  that  the  land  was  for  sale,  and  seem 
to  have  induced  him  to  examine  the  farm  with  a  view  to 
purchasing  the  same.  When  Hutchins  was  ready  to  drive 
out  to  the  defendant's  farm  he  called  at  the  plaintiff ^s  of- 
fice and  inquired  for  land  for  sale  in  the  direction  in  which 
he  was  going.  The  plaintiff  informed  him  that  the  de- 
fendant's land  was  for  sale,  also  a  farm  near  Raymond^ 
and  perhaps  other  lands.  Hutchins,  after  several  visits  to 
the  farm,  completed  the  purchase  with  the  defendant  for 
the  sum  of  $5,500.  There  is  some  testimony  of  not  a 
very  satisfactory  character  that  the  plaintiff  was  the  means 
of  inducing  the  defendant  to  abate  the  price  asked  for 
the  land  somewhat,  and  of  persuading  Hutchins  to  pay 
a  greater  price  than  he  at  first  offered,  thereby  effecting  a 
sale.  But  this  is  denied.  The  testimony  of  Mr.  Hutchins 
upon  that  point  is  as  follows: 

Q.  What  did  McMurtry  do  on  that  occasion?  Did  he 
simply  give  you  the  numbers  of  the  farms  around  there? 

A.  Yes,  I  think  probably  he  gave  me  the  numbers.  I 
remember  that  he  gave  me  the  numbers  of  the  lands. 

Court.  Did  he  give  you  the  price  on  this  Madison 
county  farm? 
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A.     Yes,  with  other  farms  also.    Yes. 

Q.  Do  you  remember  what  the  price  was  fhat  he  gave 
you? 

A.  He  told  me  it  could  be  bought  for  twenty -five  dol- 
lars an  acre. 

Q.  Did  you  consummate  the  trade  this  time  that  you 
went  up  there,  or  subsequently? 

A.     After. 

Q.     You  did  not  trade  with  him  at  that  time? 

A.     No,  sir. 

Q.  After  you  had  looked  at  the  farm  and  it  suited  you, 
then  you  began  to  negotiate  with  Madison  for  the  sale 
of  it? 

A.     Yes. 

Q.  When  did  you  finally  complete  this  sale,  do  you 
remember? 

A.     Along  in  March  some  time. 

Q.  Was  that  all  that  McMurtry  did,  simply  gave  you 
the  numbers  of  this  land  and  the  price,  when  you  went  over 
to  ask  him  about  other  lands? 

A.  That  is  all  that  I  recollect  of.  I  do  not  remember 
all  of  the  conversation.     I  did  not  stop  but  a  moment. 

On  cross  examination,  in  answer  to  a  question  in  regard 
to  a  telephone  message  to  the  plaintiff,  he  stated :  "  I  asked 
him  if  I  was  right  in  the  price  he  gave  me  on  that  place." 
That  was  my  object  in  telephoning  him. 

The  testimony  clearly  shows  that  the  plaintiff  did  not 
procure  the  purchaser,  and  that  he  did  not  effect  a  sale.  The 
most  that  can  be  claimed  is,  that  he  acted  as  intermediary 
in  carrying  propositions  from  one  to  the  other.  The  plain- 
tiff, therefore,  in  no  event,  would  be  entitled  to  full  commis- 
sions for  the  sale. 

It  is  claimed  that  the  court  confused  the  jury  by  the  fol- 
lowing instructions,  which  it  is  claimed  are  inconsistent: 

"Second.  If  you  shall  find  that  defendant  employed 
plaintiff  to  assist  in  the  sale  of  defendant's  farm,  and  plain- 


292      SUPREME  COURT  OF  NEBR.iSKA. 

McMxirtry  y.  Madlsoxu 

the  defendant  being  the  owner  of  207  acres  of  land  a  few 
miles  from  Lincoln,  authorized  the  plaintiff  to  sell  tlie 
same  for  $6,000,  but  at  the  same  time  reserved  the  right 
to  sell  the  land  himself  if  an  opportunity  offered.  That 
about  the  1st  of  March,  1883,  the  defendant  being  at  the 
coal  office  of  Hutchins  &  Hyatt,  in  Lincoln,  informed  one 
McRoberts,  an  employe  of  Hutchins  &  Co.,  that  he  de- 
sired to  rent  or  sell  his  land,  and  promised  to  compensate 
him  if  he  would  find  a  purchaser.  A  few  days  after  this 
conversation  McRoberts  and  a  Mr.  Parker,  the  father-in- 
law  of  Mr.  Hutchins,  drove  out  to  the  farm  of  the  defend- 
ant, and  there  seems  to  have  been  some  conversation  about 
renting  the  farm,  but  the  defendant  stated  fhat  he  did  not 
want  to  rent  it,  but  preferred  to  sell.  These  persons  in- 
iormed  Mr.  Hutchins  that  the  land  was  for  sale,  and  seem 
to  have  induced  him  to  examine  the  farm  with  a  view  to 
purchasing  the  same.  When  Hutchins  was  ready  to  drive 
out  to  the  defendant's  farm  he  called  at  the  plaintiff's  of- 
fice and  inquired  for  land  for  sale  in  the  direction  in  which 
he  was  going.  The  plaintiff  informed  him  that  the  de- 
fendant's land  was  for  sale,  also  a  farm  near  Raymond^ 
and  perhaps  other  lands.  Hutchins,  after  several  visits  to 
the  farm,  completed  the  purchase  with  the  defendant  for 
the  sum  of  $5,500.  There  is  some  testimony  of  not  a 
very  satisfactory  character  that  the  plaintiff  was  the  means 
of  inducing  the  defendant  to  abate  the  price  asked  for 
the  land  somewhat,  and  of  persuading  Hutchins  to  pay 
a  greater  price  than  he  at  fii'st  offered,  thereby  effecting  a 
sale.  But  this  is  denied.  The  testimony  of  Mr.  Hutchins 
upon  that  point  is  as  follows: 

Q.  What  did  McMurtry  do  on  that  occasion?  Did  he 
simply  give  you  the  numbers  of  the  farms  around  there? 

A.  Yes,  I  think  probably  he  gave  me  the  numbers.  I 
remember  that  he  gave  me  the  numbers  of  the  lands. 

Court.  Did  be  give  you  the  price  on  this  Madison 
county  farm? 
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A.     Yes,  with  other  farms  also.     Yes. 

Q.  Do  you  remember  what  the  price  was  fhat  he  gave 
you? 

A.  He  told  me  it  could  be  bought  for  twenty -five  dol- 
lars an  acre. 

Q.  Did  you  consummate  the  trade  this  time  that  you 
went  up  there,  or  subsequently? 

A.     After. 

Q.    You  did  not  trade  with  him  at  that  time? 

A.     No,  sir. 

Q.  After  you  had  looked  at  the  farm  and  it  suited  you, 
then  you  began  to  negotiate  with  Madison  for  the  sale 
of  it? 

A.     Yes. 

Q.  When  did  you  finally  complete  this  sale,  do  you 
remember? 

A.     Along  in  March  some  time. 

Q.  Was  that  all  that  McMurtry  did,  simply  gave  you 
the  numbers  of  this  land  and  the  price,  when  you  went  over 
to  ask  him  about  other  lands? 

A.  That  is  all  that  I  recollect  of.  I  do  not  remember 
all  of  the  conversation.     I  did  not  stop  but  a  moment. 

On  cross  examination,  in  answer  to  a  question  in  regard 
to  a  telephone  message  to  the  plaintiff,  he  stated :  '^  I  asked 
him  if  I  was  right  in  the  price  he  gave  me  on  that  place." 
That  was  my  object  in  telephoning  him. 

The  testimony  clearly  shows  that  the  plaintiff  did  not 
procure  the  purchaser,  and  that  he  did  not  effect  a  sale.  The 
most  that  can  be  claimed  is,  that  be  acted  as  intermediary 
in  carrying  propositions  from  one  to  the  other.  The  plain- 
tiff, therefore,  in  no  event,  would  be  entitled  to  full  commis- 
sions for  the  sale. 

It  is  claimed  that  the  court  confused  the  jury  by  the  fol- 
lowing instructions,  which  it  is  claimed  are  inconsistent: 

"Second,  If  you  shall  find  that  defendant  employed 
plaintiff  to  assist  in  the  sale  of  defendant's  farm,  and  plain- 
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the  defendant  being  the  owner  of  207  acres  of  land  a  few 
miles  from  Lincoln,  authorized  the  plaintiff  to  sell  tlie 
same  for  $6,000,  but  at  the  same  time  reserved  the  right 
to  sell  the  land  himself  if  an  opportunity  offered.  That 
about  the  1st  of  March,  1883,  the  defendant  being  at  the 
coal  office  of  Hutchins  &  Hyatt,  in  Lincoln,  informed  one 
McRoberts,  an  employe  of  Hutchins  &  Co.,  that  he  de- 
sired to  rent  or  sell  his  land,  and  promised  to  compensate 
him  if  he  would  find  a  purchaser.  A  few  days  after  this 
conversation  McRoberts  and  a  Mr.  Parker,  the  father-in- 
law  of  Mr.  Hutchins,  drove  out  to  the  farm  of  the  defend- 
ant, and  there  seems  to  have  been  some  conversation  about 
renting  the  farm,  but  the  defendant  stated  fhat  he  did  not 
want  to  rent  it,  but  preferred  to  sell.  These  persons  in- 
iormed  Mr.  Hutchins  that  the  land  was  for  sale,  and  seem 
to  have  induced  him  to  examine  the  farm  with  a  view  to 
purchasing  the  same.  When  Hutchins  was  ready  to  drive 
out  to  the  defendant's  farm  he  called  at  the  plaintiff's  of- 
fice and  inquired  for  land  for  sale  in  the  direction  in  which 
he  was  going.  The  plaintiff  informed  him  that  the  de- 
fendant's land  was  for  sale,  also  a  farm  near  Raymond^ 
and  perhaps  other  lands.  Hutchins,  after  several  visits  to 
the  farm,  completed  the  purchase  with  the  defendant  for 
the  sum  of  $5,500.  There  is  some  testimony  of  not  a 
very  satisfactory  character  that  the  plaintiff  was  the  means 
of  inducing  the  defendant  to  abate  the  price  asked  for 
the  land  somewhat,  and  of  persuading  Hutchins  to  pay 
a  greater  price  than  he  at  fii'st  offered,  thereby  effecting  a 
sale.  But  this  is  denied.  The  testimony  of  Mr.  Hutchins 
upon  that  point  is  as  follows: 

Q.  What  did  McMurtry  do  on  that  occasion?  Did  he 
simply  give  you  the  numbers  of  the  farms  around  there? 

A.  Yes,  I  think  probably  he  gave  me  the  numbers.  I 
remember  that  he  gave  me  the  numbers  of  the  lands. 

Court.  Did  he  give  you  the  price  on  this  Madison 
county  farm? 
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A.     Yes,  with  other  farms  also.    Yes. 

Q.  Do  you  remember  what  the  price  was  fhat  he  gave 
you? 

A.  He  told  me  it  could  be  bought  for  twenty -five  dol- 
lars an  acre. 

Q.  Did  you  consummate  the  trade  this  time  that  you 
went  up  there,  or  subsequently? 

A.     After. 

Q.    You  did  not  trade  with  him  at  that  time? 

A.     No,  sir. 

Q.  After  you  had  looked  at  the  farm  and  it  suited  you, 
then  you  began  to  negotiate  with  Madison  for  the  sale 
of  it? 

A.     Yes. 

Q.  When  did  you  finally  complete  this  sale,  do  you 
remember? 

A.     Along  in  March  some  time. 

Q.  Was  that  all  that  McMurtry  did,  simply  gave  you 
the  numbers  of  this  land  and  the  price,  when  you  went  over 
to  ask  him  about  other  lands? 

A.  That  is  all  that  I  recollect  of.  I  do  not  remember 
all  of  the  conversation.     I  did  not  stop  but  a  moment. 

On  cross  examination,  in  answer  to  a  question  in  regard 
to  a  telephone  message  to  the  plaintiff,  he  stated :  "  I  asked 
him  if  I  was  right  in  the  price  he  gave  me  on  that  place." 
That  was  my  object  in  telephoning  him. 

The  testimony  clearly  shows  that  the  plaintiff  did  not 
procure  the  purchaser,  and  that  he  did  not  effect  a  sale.  The 
most  that  can  be  claimed  is,  that  he  acted  as  intermediary 
in  carrying  propositions  from  one  to  the  other.  The  plain- 
tiff, therefore,  in  no  event,  would  be  entitled  to  full  commis- 
sions for  the  sale. 

It  is  claimed  that  the  court  confused  the  jury  by  the  fol- 
lowing instructions,  which  it  is  claimed  are  inconsistent : 

"Second,  If  you  shall  find  that  defendant  employed 
plaintiff  to  assist  in  the  sale  of  defendant's  farm,  and  plain- 
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the  defendant  being  the  owner  of  207  acres  of  land  a  few 
miles  from  Lincoln,  authorized  the  plaintiff  to  sell  tlie 
same  for  $6,000,  but  at  the  same  time  reserved  the  right 
to  sell  the  land  himself  if  an  opportunity  offered.  That 
about  the  1st  of  March,  1883,  the  defendant  being  at  the 
coal  office  of  Hutchins  &  Hyatt,  in  Lincoln,  informed  one 
McRoberts,  an  employe  of  Hutchins  &  Co.,  that  he  de- 
sired to  rent  or  sell  his  land,  and  promised  to  compensate 
him  if  he  would  find  a  purchaser.  A  few  days  after  this 
conversation  McRoberts  and  a  Mr.  Parker,  the  father-in- 
law  of  Mr.  Hutchins,  drove  out  to  the  farm  of  the  defend- 
ant, and  there  seems  to  have  been  some  conversation  about 
renting  the  farm,  but  the  defendant  stated  that  he  did  not 
want  to  rent  it,  but  preferred  to  sell.  These  persons  in- 
formed Mr,  Hutchins  that  the  land  was  for  sale,  and  seem 
to  have  induced  him  to  examine  the  farm  with  a  view  to 
purchasing  the  same.  When  Hutchins  was  ready  to  drive 
out  to  the  defendant's  farm  he  called  at  the  plaintiff's  of- 
fice and  inquired  for  land  for  sale  in  the  direction  in  which 
he  was  going.  The  plaintiff  informed  him  that  the  de- 
fendant's land  was  for  sale,  also  a  farm  near  Raymond^ 
and  perhaps  other  lands.  Hutchins,  after  several  visits  to 
the  farm,  completed  the  purchase  with  the  defendant  for 
the  sum  of  $5,500.  There  is  some  testimony  of  not  a 
very  satisfactory  character  that  the  plaintiff  was  the  means 
of  inducing  the  defendant  to  abate  the  price  asked  for 
the  land  somewhat,  and  of  persuading  Hutchins  to  pay 
a  greater  price  than  he  at  first  offered,  thereby  effecting  a 
sale.  But  this  is  denied.  The  testimony  of  Mr.  Hutchins 
upon  that  point  is  as  follows: 

Q.  What  did  McMurtry  do  on  that  occasion?  Did  he 
simply  give  you  the  numbers  of  the  farms  around  there? 

A.  Yes,  I  think  probably  he  gave  me  the  numbers.  I 
remember  that  he  gave  me  the  numbers  of  the  lands. 

Court.  Did  he  give  you  the  price  on  this  Madison 
county  farm? 
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A.     Yes,  with  other  farms  also.    Yes. 

Q.  Do  you  remember  what  the  price  was  fhat  he  gave 
you? 

A.  He  told  me  it  could  be  bought  for  twenty -five  dol- 
iars  an  acre. 

Q.  Did  you  consummate  the  trade  this  time  that  you 
went  up  there,  or  subsequently? 

A.     After. 

Q.     You  did  not  trade  with  him  at  that  time? 

A.     No,  sir. 

Q.  After  you  had  looked  at  the  farm  and  it  suited  you, 
then  you  began  to  negotiate  with  Madison  for  the  sale 
of  it? 

A.     Yes. 

Q.  When  did  you  finally  complete  this  sale,  do  you 
remember? 

A.     Along  in  March  some  time. 

Q.  Was  that  all  that  McMurtry  did,  simply  gave  you 
the  numbers  of  this  land  and  the  price,  when  you  went  over 
to  ask  him  about  other  lands? 

A.  That  is  all  that  I  recollect  of.  I  do  not  remember 
all  of  the  conversation.     I  did  not  stop  but  a  moment. 

On  cross  examination,  in  answer  to  a  question  in  regard 
to  a  telephone  message  to  the  plaintiff,  he  stated :  ^'  I  asked 
him  if  I  was  right  in  the  price  he  gave  me  on  that  place." 
That  was  my  object  in  telephoning  him. 

The  testimony  clearly  shows  that  the  plaintiff  did  not 
procure  the  purchaser,  and  that  he  did  not  effect  a  sale.  The 
most  that  can  be  claimed  is,  that  he  acted  as  intermediary 
in  carrying  propositions  from  one  to  the  other.  The  plain- 
tiff, therefore,  in  no  event,  would  be  entitled  to  full  commis- 
sions for  the  sale. 

It  is  claimed  that  the  court  confused  the  jury  by  the  fol- 
lowing instructions,  which  it  is  claimed  are  inconsistent: 

"&cond.  If  you  shall  find  that  defendant  employed 
plaintiff  to  assist  in  the  sale  of  defendant's  farm,  and  plain- 
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tiff  did  assist  in  the  sale,  even  though  plaintiff  did  not 
wholly  procure  the  purchaser,  still,  if  plaintiff,  at  request 
of  defendant,  assisted  in  procuring  the  sale,  he  is  entitled 
to  what  his  services  are  reasonably  worth,  and  your  ver- 
dict must  be  in  favor  of  the  plaintiff." 

This  is  conceded  by  the  plaintiff  to  be  correct  if  the  jury 
should  find  that  the  plaintiff  was  entitled  to  recover  on  a 
quantum  meruit.  And  under  the  evidence  he  is  entitled  ta 
recover,  if  at  all,  only  for  the  actual  services  rendered  by 
him.  It  is  alleged  that  the  next  instruction  given  is  wholly 
inconsistent  with  the  above.  It  is  as  follows :  "  The  jury 
are  instructed  that  if  you  believe  from  the  evidence  that 
the  defendant  employed  the  plaintiff  to  sell  his  farm  and  ta 
prociure  a  purchaser  thereof,  and  if  you  further  believe  from 
the  evidence  that  the  purchaser,  Hutchins,  received  his  in* 
formation  which  led  to  the  purchase  of  said  faim  from 
other  parties  than  the  plaintiff,  and  that  plaintiff  did  not 
procure  the  purchaser  of  said  farm  and  the  sale  thereof,, 
than  plaintiff  cannot  recover  and  you  will  find  for  defend- 
ant." The  defendant  in  his  evidence  denies  that  the  plain- 
tiff performed  any  services  for  him  whatever  in  selling  the 
farm,  and  in  this  he  is  corroborated  to  some  extent  by  the 
testimony  of  other  witnesses.  If  the  jury  believed  this 
evidence  and  not  that  on  the  part  of  the  plaintiff,  then  the 
plaintiff  would  not  be  entitled  to  recover.  The  instruction^ 
therefore,  was  proper  and  the  plaintiff  has  no  cause  of  com- 
plaint. It  is  apparent  that  substantial  justice  has  beeik 
done  and  the  judgment  is  affirmed. 

Judgment  affibmed^ 

The  other  judges  concur. 
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Samuel  McClay,  plaintiff  in  error,  v.  Charle 
H.  Foxworthy,  defendant  in  error. 

1.  Administration  of  Estates:    sale  by  admikistbatob 

BOND.  An  administrator  who  has  not  pre^ionsly  given  a  snfiE 
dent  bond,  npon  obtaining  a  license  for  the  sale  of  real  estat 
must  execnte  a  bond  to  the  jndge  of  the  district  court,  wit 
sufficient  sureties,  to  account  for  all  the  proceeds  of  the  sal< 
etc. 

2.   :    :    PEACncE.    When  snch  bond  was  not  give 


before  the  sale,  Hdd^  That  the  administrator  be  required  to  es 
ecute  a  bond  with  sufficient  sureties  in  double  the  amount  ( 
money  to  be  derived  from  the  sale,  within  twenty  days,  or  i 
case  of  default  that  the  sale  be  set  aside. 


a    ;     :     GUARDIAN  AD  LITOI  NOT  NECES8AEY.       Th 

failure  to  appoint  a  guardian  ad  litem  for  minor  heirs  of  an  estat 
will  not  affect  the  validity  of  a  sale  of  real  estate  by  an  adminif 
trator  for  the  payment  of  debts  of  the  estate. 

Error  to  the  district  court  for  Lancaster  county.    Hear< 
beJow  before  Pound,  J. 

Charles  X.  Hall,  for  plaintiff  in  error. 

Foxworthy  &  Sorty  for  defendant  in  error. 

Maxwell,  J. 

In  February,  1885,  the  defendant  in  error  filed  a  petitioi 
in  the  district  court  of  Lancaster  county,  wherein  he  allege 
that  on  the  6th  day  of  September,  1884,  he  was  duly  ap 
pointed  administrator  of  the  estate  of  Warren  B.  Dunlap 
deceased,  in  Lancaster  county,  in  this  state,  and  that  he  i 
now  duly  and  legally  qualified  as  such  administrator;  tha 
on  the  8th  day  of  April,  1883,  Warren  B.  Dunlap  died  in 
testate  in  Lancaster  county,  in  this  state, '' leaving  survivin] 
him  as  heirs  of  his  estate,  Mary  E.  Dunlap,  his  widow 
and   three  children,  as  follows:     Mabel  Dunlap,  aged  i 
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years;  Iris  Dunlap^  aged  4  years;  and  Maade  Duulap, 
aged  1  year ;"  that  the  "deceased  died  seized  in  fee  of  the 
following  real  estate,  to- wit:  The  north  half  of  the  south- 
east quarter  of  section  five  (6),  township  nine  (9),  range 
seven  (7)  east,  containing  eighty  acres,  in  Lancaster  county, 
Nebraska,  and  of  the  value  of  about  $3,000,  and  also  a 
house  and  lot  in  Adams  county,  Illinois,  of  the  value  of 
about  $400;  also  two  notes  and  a  mortgage  in  Adams 
county,  Illinois,  worth  $500,  and  personal  property  of  the 
value  of  about  $459.10,  making  the  total  value  of  the 
real  and  personal  estate  at  the  time  of  his  death,  about 
the  sum  of  $4,359.10 ;'*  that  "said  deceased  at  the  time  of 
his  death  was  indebted  as  follows:  To  E.  T.  Hartley,  as 
deferred  payment  on  the  eighty  acres  of  land  herein  de- 
scribed, $1,700,  $600  of  which  was  due  March  27th,  1884, 
and  $1,100,  which  will  be  due  March  27th,  1885;  also 
other  debts  in  the  aggregate  about  the  sum  of  $966." 
There  are  other  allegations  as  to  the  insufficiency  of  the 
personal  assets  to  pay  the  debts,  and  the  necessity  for  selling 
the  land  in  question,  which  need  not  be  noticed.  The  judge 
of  the  district  court  made  an  order  that  Mary  B.  Dunlap, 
the  widow,  and  Mabel  Dunlap,  Iris  Dunlap,  Maude  Dun- 
lap,  and  all  other  persons  interested  in  said  estate,  appear 
before  him  at  a  time  and  place  stated,  and  show  cause  why 
a  license  to  sell  said  real  estate  should  not  be  issued.  This 
order  was  duly  published  and  proof  of  the  publication  filed, 
and  at  the  time  set  for  the  hearing  a  license  was  duly  issued 
under  which  the  defendant  in  error  sold  the  land  to  the 
plaintiff  for  the  sum  of  $3,200,  the  amount  due  on  the 
incumbrance  being  the  sum"  of  $1,861.50.  The  plaintiff 
thereupon  filed  objections  to  the  confirmation  of  the  sale, 
as  follows: 

"  First  That  the  administrator  has  not  given  the  bond 
to  the  judge  of  this  court  required  to  be  given  by  section 
75,  chapter  23,  entitled  ^  Decedents,'  etc. 

"  Second.  That  no  guardian  ad  litem  has  been  appointed 
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in  this  case  for  the  minor  heirs  of  Walter  B.  Dunlap,  de* 
oeased,"  eta 

The  objections  were  overruled,  and  the  sale  confirmed- 

Sec.  75  of  the  statute  relating  to  decedents  is  as  follows : 
<^  When  the  executor  or  administrator  is  authorized  to  sell 
more  than  is  necessary  for  the  payment  of  debts,  he  shall, 
before  the  sale,  give  bond  to  the  judge  of  the  district  court^ 
with  sufficient  sureties,  to  account  for  all  the  proceeds  of  the 
sale  that  shall  remain  after  the  payment  of  the  debts  and 
charges,  and  to  dispose  of  the  same  according  to  law;  and 
10  all  cases  where  license  is  granted  for  the  sale  of  real 
estate  the  judge  of  the  district  court  may  require  a  further 
bond  from  the  executor  or  administrator,  when  he  shall 
deem  it  necessary."     Comp.  Stat,  Ch.  23. 

Sec  119  provides  that,  "  In  case  of  any  action  relating  to 
any  estate  sold  by  an  executor,  administrator,  or  guardian,  in 
which  an  heir,  or  person  claiming  under  him,  shall  contest 
the  validity  of  the  sale,  it  shall  not  be  avoided  on  account  of 
any  irregularity  m  the  proceedings,  provided  it  shall  appear 
— First.  That  the  executor,  administrator,  or  guardian  was 
licensed  to  make  the  sale  by  the  district  court  having  juris- 
diction; Second.  That  he  gave  a  bond,  which  was  ap- 
proved by  the  judge  of  the  district  court,  in  case  a  bond 
was  required  upon  granting  license ;  Third,  That  he  took 
the  oath  prescribed  in  this  subdivision ;  Fourth.  That  he 
gave  the  notice  of  the  time  and  place  of  the  sale,  as  in  this 
subdivision  prescribed;  and  Fifth.  That  the  premises  were 
sold  accordingly,  and  the  sale  confirmed  by  the  court,  and 
that  they  were  held  by  one  who  purchased  them  in  good 
faith." 

The  testimony  tends  to  show  that  the  widow  and  minor 
heirs  are  residents  of  Illinois ;  that  an  administrator  was 
appointed  in  that  state;  that  the  sum  of  $800  of  the  per- 
sonal property  was  awarded  to  the  widow,  presumably  un- 
der the  statute  of  Illinois,  but  that  fact  is  not  made  to  ap- 
pear.    It  is  proved,  however,  that  $800  was  set  apart  for 
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her  use,  and  that  the  remaiDder  is  entirely  inadequate  to 
pay  the  debts  and  costs  of  administration.  This  being  the 
case,  the  necessity  for  a  sale  of  the  land  in  question  is  clearly 
established.  The  record,  however,  fails  to  show  that  Fox- 
worthy  has  given  a  bond  as  administrator  of  said  estate. 
It  is  admitted  by- implication  that  he  has  not.  The  bond 
of  the  administrator  in  Illinois  is  no  security  for  the  funds 
that  may  come  into  the  hands  of  Foxworthy  by  virtue  of 
this  sale.  Courts  and  judges  should  in  all  cases  require  ad. 
equate  security  for  the  funds  derived  from  a  sale  of  the 
property  of  a  decedent,  in  order  that  such  funds  may  be 
properly  accounted  for ;  and  no  license  for  the  sale  of  real 
estate  should  be  issued  except  upon  condition  that  abundant 
security  be  given.  The  court  therefore  erred  in  not  requir- 
ing Foxworthy  to  give  a  bond  with  sufficient  sureties  con- 
ditioned as  required  by  statute. 

Second.  The  failure  to  appoint  a  guardian  ad  litem  for 
the  minor  heirs  of  said  estate  is  not  available  as  an  objec- 
tion. A  proceeding  under  the  statute  to  sell  real  estate  of 
the  deceased  for  the  payment  of  debts  against  the  estate  is 
not,  strictly  speaking,  an  action.  It  is  purely  a  proceeding 
in  rem,  where  the  principal  questions  involved  are,  the 
amount  of  debts  outstanding  against  the  estate,  the  amount 
of  personal  property  available  for  the  payment  of  the  debts, 
and  the  necessity  to  sell  the  land  for  which  license  is  sought 
for  the  payment  of  the  same.  The  proceeding  is  not  ad- 
versary in  its  character  in  the  sense  in  which  the  term  is 
used  in  an  action,  as  only  so  much  of  the  estate  descends 
to  the  heirs  as  exists  after  the  payment  of  the  debts.  The 
notice  is  to  be  given  to  the  heirs  and  all  persons  interested 
in  the  estate.  If  the  reasons  assigned  by  the  petitioner  to 
obtain  a  license  are  unfounded,  or  insufficient,  or  untrue, 
it  is  presumed  that  some  one  interested  in  the  estate  will 
make  these  facts  appear,  or  that  the  judge  will  refuse  to 
grant  the  necessary  authority.  No  guardian  ad  litem,  how- 
ever, is  necessary. 
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In  this  case  the  land  in  question  seems  to  have  been  sold 
for  its  full  value,  and  the  purchaser  is  entitled  to  protec- 
tion. The  defendant  has  leave  within  twenty  days  to  file^ 
a  bond  in  double  the  amount  of  money  that  will  come  inta 
his  hands,  with  sureties  to  be  approved  by  the  judge  of  the 
district  court,  and  conditioned  as  required  by  law  to  ac- 
oount  for  the  funds  derived  from  said  sale;  and  upon  condi-^ 
tion  that  such  bond  is  given  and  approved  within  the  time- 
stated  the  sale  is  confirmed;  otherwise  the  order  confirming^ 
the  sale  will  be  reversed  and  the  sale  set  aside. 

Judgment  a<xx>bdingly. 

The  other  judges  concur. 


George  W.  8app,  appellee,  v.  Moses  Roberts,  ap- 
pellant. 

1.  Il^nction.  Equity  will  interfere  by  injnnctloii  to  prevent  the^ 
destmction  of  an  osage  hedge  fence  by  a  stranger  to  the  inherit 
tance,  as  being  such  an  injury  to  the  realty  as  cannot  be  fully 
compensated  by  damages  for  the  trespass. 

Si  Trial.  Questions  of  &ct  and  upon  conflicting  testimony  are  for 
the  trial  court  to  decide,  and  its  decision  will  not  be  molested 
by  the  appellate  court,  unless  clearly  wrong. 

Appeal  from  the  district  court  of  Johnson  county^ 
Heard  below  before  Broady,  J. 

7.  Appleget  &  /Son,  for  appellant. 

Injunction  will  not  be  granted  where  the  parties  are  ia 
dispute  concerning  their  legal  rights  until  the  right  is  es^ 
tablished  at  law.  Mammouth,  etc,,  Appeal^  64  Pa.  St.,  183.. 
Mimiig^s  Appeal,  82  Pa.  St.,  373.     Coming  v,  Troy,  etc.^ 
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40  N.  Y.,  191-207.  The  injury  being  completed,  injunc- 
tion will  not  He.  Davis  v.  Londgreeriy  8  Neb.,  47.  Cdker 
V.  Simpson,  7  Cal.,  340.  And  if  the  trespass  be  tempo- 
rary or  fugitive  there  is  no  ground  for  the  granting  of  an 
injunction.  Minnig^s  Appeal^  82  Penn.  St.,  873.  James 
V,  Dixony  20  Mo.,  79.  Hodgman  v.  Richards^  45  N.  H., 
28.  And  where  it  does  not  appear  that  future  waste  is 
threatened  the  relief  will  be  withheld.  Watson  v.  Hunter, 
-6  Johns  Ch.,  169.  And  has  not  the  plaintiff  a  statu- 
tory remedy  for  the  injury  complained  of?  See  Comp. 
Statutes,  page  48,  §§11  and  17.  If  so,  he  is  confined  to 
the  remedy  provided  by  statute.  Hopkins  v.  Keller,  16 
Neb.,  571. 

Pinero  &  Chapman,  for  appellee. 

Against  the  various  authorities  quoted  by  appellant,  we 
interpose  the  case  of  Grant  v.  Crow,  47  Iowa,  page  632, 
•as  laying  down  the  present  modem  doctrine  of  injunction 
as  a  relief  against  trespassers.  The  appellant  claiming  to 
4>e  1  tenant  in  common  in  said  hedge,  gives  the  appellee  the 
right  to  go  into  a  court  of  equity  to  restrain  appellant 
from  committing  waste.  2  American  Dec.,  625.  18 
American  Dec.,  350.  1  Johns.  Chan.,  11.  Civil  Code,  § 
633.  High  Injunc.,  §  428.  Freeman  Co-tenantry,  §§ 
S7,  323. 

Reese,  J. 

• 

An  injunction  was  issued  by  the  district  court  for  the 
purpose  of  restraining  defendant  from  cutting  down  a  line 
of  osage  hedge  fence  between  the  farms  of  plaintiff  and 
defendant.  Upon  final  trial  the  district  court  found  in 
favor  of  plaintiff  generally,  upon  the  facts,  and  rendered  a 
decree  making  the  injunction  perpetual.  Defendant  ap- 
peals to  this  court. 

The  first  question  presented  for  decision  is,  whether  or 
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not  the  plaintiff  would  be  entitled  to  an  injunction  in  tlie- 
abeence  of  proof  of  the  insolvency  of  defendant^  were  it 
conceded  that  plaintiff  was  the  owner  of  the  hedge  and 
that  defendant  was  destroying  it^  there  being  a  remedy  for 
the  damages. 

We  consider  the  rule  well  established  as  stated  in  ligard 
V.  MoffiUy  13  Neb.,  565,  that  a  court  of  equity  will  not  in- 
terfere to  prevent  a  mere  trespass  unless  in  cases  where- 
the  plaintiff  cannot  obtain  adequate  relief  at  law.  Thia 
rule  being  conceded^  it  remains  to  enquire  whether  or  not 
an  adequate  remedy  at  law  does  exist  for  an  injury  of  the 
kind  spoken  of. 

Without  entering  into  a  discussion  of  the  authorities  at 
length,  we  will  dispose  of  this  question  by  saying  that  it 
now  appears  to  be  well  settled  that  where  the  trees  or 
shrubbery  standing  and  growing  on  real  estate  are  either 
fruit  or  ornamental  trees,  or  shrubbery,  injunction  may  be' 
resorted  to  for  the  purpose  of  restraining  their  destruction.. 
As  said  in  High  on  Injunctions,  second  edition,  §  724: 
Where  "the  trespass  consists  in  the  cutting  of  timber  upon 
complainant's  lands,  going  to  the  destruction  of  that  wh'cH 
is  essential  to  the  value  of  the  estate,  and  to  the  destruction 
of  the  estate  itself  in  the  character  in  which  it  has  been 
enjoyed,  a  fitting  case  is  presented  for  relief  by  injunction.'*^ 
See  also  Fulton  v.  Harman,  44  Md.,  251. 

A  distinction  seems  to  be  clearly  marked  between 
what  is  known  as  waste  by  the  destruction  of  timber  which 
is  valuable  only  as  it  is  prepared  for  sale  or  use  as  lum- 
ber, wood,  etc.,  and  what  is  known  as  equitable  waste  or 
the  destruction  of  such  growth  as  was  valuable  only  when 
standing  and  growing  upon  the  land,  such  as  ornamental 
trees  and  shrubbery^  hedges,  screens,  young  timber,  and 
the  like.  3d  Wait's  Actions  and  Defenses,  697,  and  cases 
there  cited.  An  osage  hedge  fence  is  without  value  ex-> 
cept  as  it  is  standing  and  answering  the  use  for  which  it 
was  intended.    Its  destruction  would  be  of  manifest  injury 
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to  the  inheritance.  2d  Story's  Eq.  Jur.,  §  915.  The  de- 
struction of  such  property  as  a  prudent  man  would  not 
destroy  in  the  management  of  his  own  affairs.  Turner  v. 
Wright,  2  De  G.,  F.  and  J.,  234.  It  is  clear  that  in  cases 
t)f  this  kind  there  |8  no  adequate  remedy  at  law.  All  per- 
sons are  entitled  to  protection  in  the  use,  int^rity,  and 
value  of  their  property,  and  where  courts  of  law  cannot 
give  such  protection  by  reason  of  the  inability  of  plaintiff 
to  prove  his  damages,  equity  will  interfere.  3  Wait's  Act. 
«nd  Def.,  700  and  701,  and  cases  cited. 

Another,  and  what  must  have  been  a  far  more  difficult 
question  for  tl)e  trial  court,  is  the  question  of  fact  involved 
in  this  case,  both  as  to  the  ownership  of,  or  rather  the  right 
of  dominion  over,  the  property  and  as  to  whether  or  not 
there  was  any  actual  injury  to  the  hedge,  it  being  claimed 
by  flofendant  that  the  cutting  was  necessary  for  the  devel- 
opment of  the  hedge  as  a  fence.  Upon  these  questions 
there  was  a  marked  and  sharp  conflict  of  testimony.  Bat 
these  questions  of  fact  were  decided  by  the  trial  court,  and 
with  that  decision  supported  as  it  is  by  quite  an  amount  of 
testimony  which  is  unimpeached,  save  by  the  contradicting 
testimony  of  defendant  and  his  witnesses,  we  must  be  con- 
tent. 

The  decree  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


r 
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in    , 

M    766| 

The  Burlington  &  Missouri  River  Railroad  Com-  ^  ^ 
PANY  IN  Nebraska,  plaintiff  in  error,  v.  The 
Chicago  Luaiber  Company,  defendant  in  error. 

1.  Oarnishment  after  Judgment.  In  proceedings  in  garnish- 
ment after  judgment,  under  section  249  of  the  Civil  Code,  if  it  is 
found  that  the  garnishee  is  indehted  to  the  execution  defend- 
ant, the  order  of  the  court  should  be  that  the  garnishee  pay  the 
amount  found  due.  If  the  order  is  not  complied  with,  it  may 
•  be  enforced  by  execution,  as  in  cases  "where  an  ordinary  judg- 
ment is  rendered. 

1  — — :  pbactice:  garnishee  estopped.  When  a  garnishee, 
prior  to  the  time  when  it  is  required  to  answer  as  to  its  indebt- 
edness, £'es  an  answer  as  in  an  ordinary  action,  and  issue  being 
joined  thereon  a  trial  is  had  and  other  witnesses  are  examined, 
without  objection  to  the  course  pursued,  such  garnishee  will  not 
be  permitted  to  question  the  regularity  of  the  proceedings  in  the 
appellate  court. 

Rehearing  of  case  reported  in  15*  Neb.,  392. 

r.  if.  Marquett  and  /.  W.  DeweesCy  for  plaintiff  in  error. 

John  C.  Waiaonj  for  defendant  in'  error. 

Rekse^  J. 

A  rehearing  having  been  granted  in  this  case,  it  has 
beeD  re-submitted  upon  arguments  and  briefs  of  counsel. 
In  the  opinion^  15  Neb.,  392,  it  is  said:  '*  Judgment  was 
rendered  against  plaintiff  in  error  and  in  favor  of  defend- 
ant in  error  for  the  sum  of  $144.51 ."  Attention  having 
been  called  to  this  language — ^as  well  as  other  statements  of 
substantially  the  same  import — and  it  being  apparent  that 
the  use  of  the  language,  although  through  inadvertence, 
inight  produce  in  the  minds  of  some  a  wrong  impression  as 
to  the  holding  of  this  court  upon  the  question  of  the  au- 
thority of  the  district  court  to  render  a  general  judgment 
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in  proceedings  in  garnishment  after  judgment^  a  rehearing 
was  ordered. 

The  record  of  the  proceedings  in  the  district  court  shows 
that  no  judgment  was  in  fact  entered,  but  that  the  gar- 
nishee, railroad  company,  was  ordered  to  "  pay  over  to  said 
plaintiff  herein,  the  Chicago  Lumber  Company,  said  sum 
of  (144.51,  and  upon  failing  to  do  so  execution  issue  there- 
for." 

This  is  in  accordance  with  the  provisions  of  the  statute. 
Section  249  of  the  Civil  Code  provides  that, "  In  cases  where 
the  garnishee  in  answering  such  interrogatories  shall  dis- 
close that  he  is  indebted  to  the  defendant  in  execution,  the 
court  shall  order  the  garnishee  to  pay  over  the  amount 
found  to  be  due  from  the  said  garnishee  to  the  defendant 
in  execution,  which  amount  shall  be  collected  by  execution^ 
as  in  other  cases,  as  near  as  may  be ;  and  such  amount,, 
when  paid  or  collected,  shall  be  credited  on  the  original 
judgment,  and  the  gacnishee  shall  be  credited  for  the  amount 
so  paid  or  collected."  As  the  proceedings  in  this  case  were 
instituted  and  carried  through  under  the  provisions  of  sec- 
tion 244,  et  seq.,  of  the  Civil  Code,  and  including  the  sectioD 
above  quoted,  and  not  under  section  221  as  claimed  by 
plaintiff  in  error,  it  will  be  seen  that  upon  a  finding  against 
the  garnishee  the  order  may  be  enforced  by  execution  in 
the  same  manner  as  judgments  are  enforced.  As  stated  in 
Hollingsworth  i\  Fitzgeraldy  16  Neb.,  496,  the  order  of  the 
court  is  given  all  the  force  and  effect  of  a  judgment.  But^ 
as  in  this  case,  it  must  be  an  order  and  not  a  judgment. 
To  this  extent  the  original  opinion  in  this  case  should  be 
corrected. 

Plaintiff  in  error  seeks  to  object  to  the  proceedings  in  the 
district  court  as  improper  and  irregular,  and  claims  that 
the  answers  of  the  garnishee  through  its  agent  "  were  full 
and  complete  to  the  effect  that  the  company  was  not  in- 
debted to  Babbitt,"  and  "  if  those  answers  were  not  satis- 
factory, an  action   might  have  been  brought  against  the 
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company,  in  which  action  the  legality  of  the  company's 
charges  for  freight  and  demurrage  could  have  been  inves- 
tigated." 

This  question  cannot  properly  arise  in  this  case,  for  the 
reason  that  the  full  issue  was  tendered  by  plaintiff  in  error 
by  an  answer,  in  the  usual  form  of  answers  filed  in  civil 
actions,  before  the  answers  of  the  agent  were  taken  under 
the  garnishee  process.  By  the  filing  of  this  answer,  irreg- 
ular though  it  may  have  been,  plaintiff  in  error  virtually 
tendered  to  defendant  in  error  an  issue  upon  all  the  allega- 
tions of  fact  contained  therein.  To  this  answer  defendant 
in  error  filed  a  reply,  denying  each  and  every  allegation 
contained  therein.  Upon  the  issue  thus  joined  a  trial  was 
had. 

While  these  proceedings  may  have  been  unusual,  yet  no 
objection  seems  to  have  been  made  by  plaintiff  in  error.  In- 
deed, it  seems  to  have  first  suggested  this  course  by  present- 
ing its  answer. 

It  is  now  claimed  that  no  question  was  nxade  upon  the 
correctness  of  the  charges  made  by  plaintiff  in  error,  and 
^at  nothing  should  have  been  considered  by  this  court 
outside  of  the  questions  presented  by  the  record,  viz., 
**  Whether  the  garnishee  is  indebted  to  the  defendant  in 
the  garnishment  proceedings."  By  reference  to  the  answer 
we  find  that  plaintiff  in  error  alleged  the  following  facts : 

First.  That  it  was  in  no  way  indebted  to  the  judgment 
debtor,  and  had  no  property  in  its  hands  belonging  to  him. 

Second.  That  it  had  in  its  possession  154  tons  of  coal 
worth  |4.00  per  ton,  shipped  to  the  judgment  debtor, 
amounting  to  $616.00 ;  subject  to  freight  and  back 
charges,  $666.63 *;  demurrage  on  cars  held  by  order  of 
sheriff  675  days,  $830.00 ;  unloading  eleven  cars  of  coal, 
$38.00,  making  a  total  of  $1,029.63  charges  against  the 
coal.  These  allegations  being  denied,  the  issue  was  tried 
to  the  court,  and  a  fitfding  made  upon  each  item.  The 
parties  having  elected  to  try  the  cause  as  in  an  ordinary 
20 
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action^  we  do  oot  see  how  they  can  now  object  to  the  pro- 
ceedings adopted.  While  it  is  true,  as  claimed  by  plain- 
tiff in  error,  that  nothing  could  properly  be  considered  be- 
yond the  simple  question  whether  the  garnishee  was  in- 
debted to  defendant  in  execution,  yet  it  is  equally  true  that 
all  the  questions  discussed  in. the  former  opinion  were  pre- 
sented upon  the  trial,  and  the  district  court,  by  reason  of 
the  issues  formed,  was  required  to  pass  upon  the  questions 
of  fact  thus  presented,  and  those  issues  and  findings  were 
brought  into  this  court  by  the  record  for  review.  Accord- 
ing to  the  theory  of  plaintiff  in  error,  as  shown  by  its  an- 
swer, all  these  questions  were  proper  to  be  taken  into  con- 
sideration in  arriving  at  a  conclusion  as  to  whether  the 
garnishee  was  indebted  to  the  execution  defendant. 

The  other  questions  presented  by  the  brief  were  con- 
sidered in  the  former  opinion,  and  as  we  are  unable  to  see 
that  we  were  in  error  then,  they  need  not  be  further  dis- 
cussed now. 

The  deoifiion  of  the  district  court  will  stand  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 


Timothy  Austin,  appellant,  v.  Sabilla  F.  Aubtin, 
appellee. 

1.  Husband  and  Wife :     conveyanck:     tettbt.     Where  tai 

aged  husband  conveys  certam  property  to  his  wife  for  the  sup- 
port of  himself  and  family,  and  the  trust  was  deliberately 
created,  and  is  clearly  established,  it  will  not  be  set  aside  be- 
cause of  the  disagreement  and  separation  of  the  parties. 

2.    :     :     APPOINTMENT  OF  TBU8TEK.    Where  a  him- 
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band  oonyeys  property  to  his  wife  for  the  8iipx>ort  of  himself  and 
family,  upon  the  disagreement  and  separation  of  the  parties  the 
court  may,  when  it  is  deemed  advisable  to  the  due  administniP 
tion  of  the  trust,  appoint  a  new  trustee. 

Appeal  from  the  district  court  for  Lancaster  coonly. 
Heard  below  before  Pound,  J. 

Harwoodf  j^mes  &  Kdly,  for  appellant 

Lambj  Bicketta  &  Wilsorij  for  appellee. 

Maxwell,  J. 

The  plaintiff  brought  this  action  in  the  district  court  of 
Lancasiter  county  to  recover  certain  real  estate  conveyed 
to  the  defendant,  and  for  an  accounting.  On  the  trial  of 
the  cause  the  court  found  for  the  defendant  and  dismissed 
the  action.     The  plaintiff  appeals. 

It  appears  from  the  record  that  the  plaintiff  and  de- 
fendant were  married  in  October,  1878,  and  thereafter  co- 
habited together  as  husband  and  wife  until  March,  1883, 
That  at  the  time  of  the  marriage  the  plaintiff  was  about 
sixty-three  years  of  age,  and  had  several  children  by  a 
former  marriage,  some  of  whom  lived  at  Bennett,  where 
the  plaintiff  and  defendant  resided.  That  at  that  time  the 
plaintiff  was  possessed  of  a  considerable  amount  of  prop- 
erty, including  B.  &  M.  land  contracts  for  land  near  the 
village  of  Bennett.  The  defendant,  at  the  time  of  the 
marriage,  was  about  four  years  younger  than  her  husband, 
and  had  a  number  of  children  by  a  former  marriage,  some 
of  whom  resided  at  or  near  Bennett,  and  the  youngest,  a 
daughter,  until  the  separation,  resided  with  the  plaintiff 
and  defendant.  The  defendant  was  also  poasessed  of  con- 
siderable property,  estimated  by  herself  at  $6,000.  It  is 
pretty  evident  from  the  evidence  that  prior  to  his  mar- 
riage with  the  defendant  the  plaintiff  had  given  to  each 
of  his  children  a  considerable  amount  of  property.    That 
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soon  after  the  marriage  one  of  the  children  obtained  from 
him  an  assignment  of  the  B.  &  M.  land  contracts,  and 
perhaps  of  other  things  of  value.  That  about  that  time^ 
as  the  defendant  alleges,  and  apparently  with  cause,  the 
plaintiff  placed  all  his  remaining  property  in  her  hands  to 
prevent  his  children  from  getting  it.  At  the  time  of  the 
transfer  the  defendant  made  a  will,  in  which  it  was  provi- 
ded, in  case  of  her  death,  the  plaintiff  should  have  a  suit- 
able maintenance  out  of  her  estate  during  his  life-time* 
This  will  does  not  seem  to  have  been  satisfactory  to  some 
of  the  children,  and  was  afterwards  destroyed.  A  second 
will  was  made,  to  which  it  is  unnecessary  to  refer.  Some 
time  during  the  month  of  March,  1883,  the  plaintiff  ceased 
to  live  with  the  defendant,  and  assigns  a  number  of  rea- 
sons for  his  conduct  which  need  not  be  here  referred  to» 
Probably  but  for  the  interference  of  his  children  the  al- 
leged causes  for  disturbance,  if  they  really  existed,  would 
have  been  overcome.  Be  that  as  it  may,  the  parties  sepa- 
rated, and  this  action  was  brought  to  recover  the  property 
conveyed  by  the  plaintiff  to  the  defendant  for  his  support. 
The  defendant  frankly  admits  in  the  answer  that  certain 
property  named  therein  was  transferred  to  her  for  the  use 
and  support  of  her  husband  and  family.  It  would  sub- 
serve no  good  purpose  to  review  the  evidence  at  length. 
Both  the  plaintiff  and  defendant,  evidently,  are  worthy 
persons,  and  had  they  resided  at  a  place  remote  from  their 
children  in  all  probability  no  differences  would  have  arisen 
between  them.  The  property  was  deliberately  conveyed 
and  transferred  by  the  plaintiff  to  the  defendant  for  the 
use  of  himself  and  wife.  A  considerable  portion  of  the 
real  estate  has  been  conveyed  to  innocent  third  parties,  who 
should  be  protected  in  their  purchases.  The'  trust  is 
clearly  established,  and  having  been  deliberately  created 
by  the  plaintiff  we  see  no  sufiScient  reason  for  setting  it 
aside. 

A  court  of  equity,  however,  when  necessary  to  fully  carrjr 
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out  the  trust,  when  the  trustee  has  become  incapable  from 
any  cause  from  performing  the  trust  duties^  will  remove  a 
trustee  and  appoint  another.  This  power  rests  in  the 
sound  discretion  of  the  court,  to  be  exercised  in  such  man- 
ner as  to  promote  the  due  administration  of  the  trust. 
People  V.  Norton,  9  N.  Y.,  176.  In  re  Cohn,  78  Id.,  248. 
Predon  v.  Wilcox,  38  Mich.,  578.  In  re  Bernstein,  3 
Redf.,  20.  NoHh  Car.  R.  R.  v.  Wilson,  81  N.  C,  223, 
MoPherson  v.  Cox,  6  Otto,  404.  Satterfield  v.  John,  53  Ala. 
127.  Farmers  Loan,  etc.,  Co.  v.  Hughes,  18  N.  Y.  Sup.  Ct., 
130.  Bloomer's  Appeal,  83  Pa.  St.,  45.  Sparhawh  v. 
Sparhawk,  114  Mass.,  3(. 6.  Keichum  v.  Mobile,  etc.,  R.  R., 
2  Woods,  532.  Scott  v.  Rand,  118  Mass,  215.  In  re 
Adams'  Trust,  L.  E.,  12  Ch.  D.,  634.  Ex  parte  Hopkins, 
Id.,  9  Ch.,  506.  Wilkinson  v.  Parry,  4  Euss.,  272,  276. 
Coventry  v.  Coventry,  1  Keen,  758.  Greenwood  v.  Wake- 
ford,  1  Beav.,  676,  581.  Forshaw  v.  Higginson,  20  Id., 
485.  In  re  Stokes'  Trusts,  L.  E.,  1 3  Eq.,  333.  ChaJmer  v. 
Bradley,  1  J.  &  W.,  51,  68.  Cruger  v.  Halliday,  11 
Paige,  314.  Sheplierd  v.  McFkers,  4  Johns.  Ch.,  136. 
Diefmdorf  v.  Spraker,  10  N.  Y.,  246.  Forster  v.  Dames, 
4  De  G.,  F.  &  J.,  133.  In  re  Blanchard,  3  Id.,  131. 
Paliairet  v.  Carew,  32  Beav.,  564,  567.  Orombes  v. 
Brookes,  L.  E.,  12  Eq.,  61.  In  re  Roche,  2  Dr.  &  War., 
287.  In  re  Watfs  Settlem.,  9  Hare,  106.  Mennard  v. 
Welford,  1  Sm.  &  Gif.,  426.  In  re  Bignold's  Trusts,  L. 
E.,  7  Ch.,  223.  Withington  v.  Withington,  16  Sim.,  104. 
Pomeroy  Eq.,  §  1086.  The  parties  have  leave  to  agree, 
upon  a  suitable  trustee.  Failing  to  do  so  the  court  will 
appoint.  The  trustee  thus  appointed  will  give  security  to 
be  approved  by  the  clerk  of  this  court  in  the  sum  of  $4,394, 
and  within  ninety  days  from  the  entry  of  the  decree  the 
defendant  is  required  to  pay  to  said  trustee  the  sum  of 
$2,172,  which  she  admits  having  received,  which  sum,  sub- 
ject to  the  defendant's  rights  therein,  will  be  expended  as 
may  be  necessary  for  the  support  of  the  plaintiflF,  and  if 
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need  be  the  defendaDt.  The  judgment  of  the  district 
court  is  reversed,  and  judgment  will  be  entered  in  thia 
court  in  conformity  to  this  opinion. 

Judgment  aooobdinglt. 

The  other  judges  concur. 


Same  y.  Samr 

Husband  and  Wife :  cokyetangb  to  wife.  Where  a  husband 
in  advanced  years  conTeys  property  to  his  wife  for  the  pnrpoae 
of  having  it  held  in  trnst  for  him,  and  the  wife,  contrary  to  the 
intention  of  the  husband,  and  in  violation  of  the  trnst,  conveys 
it  to  third  parties,  and  with  the  proceeds  thereof  or  with  the 
money  or  property  of  the  hnsband  purchases  other  property 
and  receives  the  title  in  her  own  name,  upon  their  separation 
equity  may  require  an  accounting,  and  make  such  decree  as  to 
the  proi)erty  ovnied  at  the  time  of  the  decree  as  wiU  protect 
the  interests  of  both  the  husband  and  wife. 

Beheabing  of  foregoing  case. 

Harwoody  Ames  &  Kelly,  for  appellant. 

Lamby  Ricketta  &  WUsoUy  for  appellee. 

Beese^  J. 

On  motion  of  appellee  a  rehearing  was  granted  and  the 
case  has  been  re-submitted  upon  able  printed  briefs  and 
arguments  filed  by  the  respective  parties. 

There  appear  to  be  two  material  questions  in  the  case^ 
and  to  the  discussion  of  which  counsel  have  princij)all7 
devoted  their  attention  :  First,  Was  the  conveyance  of  the 
property  of  plaintiff  to  defendant  in  trust  for  any  purpose? 
and,  Second.  If  so,  what  decree  should  be  entered  for  the 
proper  protection  of  the  rights  of  the  parties? 


JULY  TERM,  1885.  311 


Austiu  y.  Austin. 


It  is  claimed  by  defendant  that  the  conveyance  to  her 
was  a  full  and  absolute  conveyance  of  the  title  in  fee,  and 
that  she  holds  it  free  from  any  rights  or  claims  of  plain- 
tiff. That  it  was  a  voluntary  conveyance  and  transfer, 
from  the  etfects  of  which  plaintiff  cannot  now  escape. 

We  think  this  is  clearly  at  variance  with  the  intention 
of  both  parties,  and  wholly  inconsistent  with  the  purposes 
for  which  the  transfer  was  made  and  received.     Taking 
the  testimony  of  defendant  alone  it  is  shown  that  soon  after 
their  marriage  plaintiff,  through   some   cause  or  other, 
which  is  immaterial  here,  concluded  that  his  children  were 
seeking  to  circumvent  him  and  procure  all  his  property. 
He  made  known  this  fact  to  defendant,  and  declared  his 
purpose  of  putting  it  into  the  hands  of  some  one  from  whom 
they  could  not  get  it.     She  says  his  plea  was,  "  They  had 
his  money,  and  were  bound  he  should  not  get  it,  and  he 
seemed  much  hurt;  says  he, ' I  am  going  to  put  the  prop- 
erty in  somebody's  hands  where  the  children  cannot  get  it ; 
the  children  have  got  all,  or  nearly  all.'     He  proposed 
first  to  put  it  in  my  crippled   daughter's  hands.     I  ob- 
jected very  positively.     Said  he,  '  I  will  put  it  into  yours 
instead.'     I  said  *I  am  step-mother  and  don't  want  it.'" 
This  is  a  sufficient  quotation  to  show  that  there  was  no 
purpose  to  convey,  and  no  expectation  of  receiving  an  in- 
defeasible title.     If  this  is  the  true  version  of  the  case, 
plaintiff  was  fearful  he  would  lose  his  property,  and  for 
the  purpose  of  saving  it  desired  the  title  to  be  held  by  an- 
other.    It  was  not  prompted  by  love  and  affection  for  the 
wife,  for  his  first  impulse  was  to  convey  it  to  another,  and 
had  it  not  been  for  the  positive  objection  referred  to  he, 
perhaps,  would  have  done  so.     It  could  not  have  been  in- 
tended as  an  advancement  to  the  wife,  for,  as  we  have  seen, 
he  proposed  conveying  it  to  her  daughter ;  besides,  it  is 
shown  that  at  the  time  of  the  marriage  it  was  agreed  that 
•  each  should  retain  their  property. 

It  is  true  plaintiff  testifies  to  a  different  state  of  facts, 
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and  if  he  is  correct  it  was  defendant  who  became  alarmed 
lest  the  children  of  plaintiff  should  get  his  property.  For 
the  purposes  of  the  question  now  under  consideration  it  is 
wholly  immaterial  as  to  which  is  the  correct  theory  of  the 
case.  Either  one  establishes  the  theory  of  plaintiff  as  to 
the  purpose  with  which  the  conveyances  were  made. 
Plaintiff  was  old,  hard  of  hearing,  and  evidently,  to  some 
extent  at  least,  in  his  dotage.  Defendant,  though  only 
four  years  younger,  was  in  the  enjoyment  of  all  her  facul- 
ties, and  evidently  much  his  superior  in  that  respect.  That 
she  understood  the  purpose  for  which  the  conveyance  was 
made  to  her  cannot  be  questioned. 

The  second  question  involved  in  the  case  is  one  of  some 
uncertainty.  It  is  apparent  that  the  property  of  defend- 
ant has  not  been  impaired  and  but  little  of  her  funds  were 
exhausted  while  they  cohabited  together.  It  is  also  ap- 
parent that  plaintiff  has  but  little  if  any  property  left.  As 
stated  in  the  former  opinion,  the  purchasers  of  the  real 
estate  who  have  in  good  faith  invested  their  money  cannot 
be  disturbed.  And,  as  claimed  by  defendant,  it  would  be 
unjust  to  require  her  to  account  for  all  the  money  and 
property  placed  in  her  hands  by  plaintiff,  since  she  has 
contributed,  in  part  at  least,  out  of  those  funds  toward  the 
maintenance  of  plaintiff  and  defendant.  While  it  would 
seem  to  the  writer  to  be  going  beyond  the  proper  bounds 
of  the  court  to  render  a  decree  requiring  the  payment  of  a 
certain  sum  of  money,  or  in  the  event  of  her  failure  to  sell 
her  property  upon  execution  for  that  purpose,  and  thus 
strip  her  in  part  of  the  necessary  means  of  support,  yet  we 
think  the  trust  fund  can  be  followed  into  the  real  estate 
now  owned  by  her  and  purchased  therewith.  It  is  in- 
sisted that  the  family  expenses  were  paid  out  of  the  money 
and  proceeds  of  property  placed  in  the  hands  of  defendant, 
and  that  it  has  thus  been  more  than  exhausted.  This 
proposition  should  be  given  such  weight  as  it  is  entitled 
to,  but  it  can  hardly  be  said  that  during  the  five  years  of 
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the  married  life  of  tlie  parties  their  estates  would  so  ma- 
terially change  in  relative  values  by  the  proper  use  of  the 
property  of  plaintiff  in  maintaining  the  husband  and  wife. 
The  real  estate  owned  by  plaintiff  and  conveyed  to  defend- 
ant has  been  conveyed  away  by  her,  and  other  real  estate 
purchased  which  appears  to  be  of  considerable  value.  It 
should  not  be  required  of  defendant  that  she  return  to 
plaintiff  all  the  property  and  money  received,  but  common 
fairness  and  the  principles  of  equity  require  that  some  re- 
turn of  this  trust  property  l)e  made.  The  testimony  shows 
that  lot  No.  four  in  block  nine  and  tlie  east  half  of  block 
ten  in  Boggencamp's  addition  to  Bennett  are  held  by  de- 
fendant, the  title  being  in  her  name,  but  procured,  in  part 
at  least,  by  the  labor  and  money  of  plaintiff,  and  that  there 
are  three  dwelling-houses  thereon,  but  we  are  unable  to 
determine  the  value  of  the  several  lots  or  to  ascertain  from 
the  record  upon  which  lots  the  buildings  are  located.  If 
the  parties  can  agree  by  stipulation  as  to  the  value  of  each 
lot  with  the  improvements  thereon,  such  decree  will  then 
be  entered  as  will  protect  the  rights  of  the  parties,  other- 
wise a  reference  will  be  ordered  for  the  purpose  of  ascer- 
taining the  values. 

Judgment  acsoobdinglt. 
The  other  judges  concur. 


John  B.  Holmes,  plaintiff  in  error,  v.  Bobert 
Ibwin,  defendant  in  error. 

Bamages  by  Stock:  negligence  of  owner.  Where  A  pur- 
chased of  6  an  enclosed  pasture,  paying  therefor  an  extra  price, 
the  consideration  for  such  extra  price  being  that  A  might  turn 
his  stock  into  such  pasture  and  thereby  avoid  the  expense  and 
trouble  of  having  to  herd  his  stock,  which  was  fully  understood 
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by  B,  and  where  the  stock  were  turned  into  the  field  and  oon- 
tlnaed  to  run  there  until  the  pasturage  was  eaten  up,  B  resid- 
ing upon  the  premises  and  in  a  position  where  he  could  know  of 
any  damage  being  done  by  the  stock,  and  where  he  had  cribbed 
his  com  on  the  premises  and  within  the  inclosure  in  which  the 
stock  were  permitted  to  run,  but  A  had  no  knowledge  of  the 
existence  of  the  crib  of  com,  and  where  A's  stock,  without  his 
knowledge,  ate  and  destroyed  the  com,  Heldf  That  A  would 
not  be  liable  for  such  damage  and  that  there  was  no  question 
of  negligence  on  his  part  to  submit  to  a  trial  jury. 

Error  to  the  district  court  for  Cass  countj.  Tried  be- 
low before  Pound,  J. 

Beeson  &  Sullivan^  for  plaintiff  in  error. 

8.  P.  VanaUa,  for  defendant  in  error. 

Keese^  J. 

One  of  the  causes  of  action  as  stated  in  the  petition  of 
defendant  in  error — who  was -plaintiff  in  the  district  court 
— ^was,  that  in  the  year  1883  the  cattle  and  stock  of  plain- 
tiff in  error  broke  into  a  house  or  crib  where  defendant  in 
error  had  his  corn  stored,  and  ate  up  and  destroyed  one 
hundred  bushels  of  the  corn  of  the  value  of  thirty-five  dol- 
lars. To  this  part  of  the  petition  plaintiff  in  error  answered 
that  during  the  year  1883  he  rented  a  stock  field  of  defend- 
ant in  error  for  pasture  for  his  cattle.  That  by  the  terms 
of  the  contract  the  cattle  of  plaintiff  in  error  were  to  run 
in  the  field,  that  he  was  not  to  herd  thetn,  but  defendant  in 
error  was  to  take  care" of  them.  That  the  house  in  which 
the  corn  of  defendant  in  error  was  stored  was  in  the  same 
inclosure,  and  whatever  damage  the  cattle  did  to  the  corn 
was  by  reason  of  the  carelessness  of  defendant  in  error  in 
not  keeping  the  cattle  away  from  the  cribs,  and  not  by  the 
fault  or  carelessness  of  plaintiff  in  error.  A  reply  was  filed 
by  defendant  in  error  denyinjir  the  allegations  of  the  answer. 

There  was  but  little  conflict  in  the  testimony  upon  the 
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material  facts  of  the  case,  and  they  may  be  fairly  stated  as 
follows  :  In  the  fall  of  the  year  1882,  defendant  in  error 
had  a  field  of  stalks,  from  wJjich  the  corn  had  been  gath- 
ered. The  field  was  enclosed.  The  house  in  which  the 
corn  was  cribbed  was  within  the  field,  but  plaintiff  had  no 
knowledge  of  the  corn  being  in  it.  He  purchased  the  pas^ 
tare  of  defendant  in  error,  paying  therefor  fifty  cents  per 
acre.  The  price  paid  was  more  than  was  usually  paid  for 
such  pasture,  but  he  made  the  purchase  because  the  field 
was  fenced  and  he  would  not  have  to  herd  the  cattle.  This 
latter  fact  was  the  cause  of  the  purchase.  It  was  so  uuder^ 
stood  by  both,  as  testified  to  by  defendant  in  error.  It  waa 
mutually  understood  that  plaintiff  in  error  was  to  turn  his 
cattle  in  the  field,  and  they  were  to  be  unrestrained  therein, 
except  as  defendant  in  error  should  keep  them  from  about 
his  dwelling  house.  The  house  in  which  the  corn  was 
stored  was  about  eighty  rods  from  the  dwelling  of  defend- 
ant in  error,  but  not  in  sight.  Of  evenings  defendant  m 
error  would  drive  the  cattle  toward  the  house  of  plaintiff 
in  error,  which  was  upon  adjoining  land,  and  plaintiff  in 
error  would  put  them  up  until  the  next  morning.  Plain- 
tiff in  error  had  no  knowledge  that  any  damage  was  being 
done  by  the  cattle  during  the  time  they  were  in  the  field,. 
nor  for  some  months  thereafter.  The  house  which  con- 
tained the  corn  was  in  the  com  stalks  and  had  no  fence 
around  it.  The  building  was  an  old  one,  and  the  cattle 
broke  off  the  boards  and  ate  and  damaged  the  corn.  The 
court  instructed  the  jury  orally  as  follows : 

"If  you  find  from  the  evidence  that  the  defendant  bought 
of  the  plaintiff  com  stalks  in  a  certain  field,  for  the  pur- 
pose of  driving  his  stock  into  the  field  and  feeding  the^ 
stalks,  and  the  plaintiff  knew  that  fact,  knew  that  was  the 
purpose  for  which  the  stalks  had  been  bought  j  and  if  you 
farther  find  that  defendant  did  turn  his  stock  into  the  corn 
field,  and  while  there  they  broke  into  the  building  or  house 
in  which  the  plaintiff  had  corn,  and  did  damage  to  the  corn^ 
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then  you  will  further  inquire  through  the  fault  and  negli- 
gence of  which  party  this  damage  was  done.  If  the  plain- 
tiff had  the  corn  in  this  building  or  house,  and  had  properly 
protected  it,  properly  boarded  up  the  doors  and  windows 
t)f  the  building  in  which  the  corn  was  housed,  and  through 
the  fault  or  negligence  of  the  defendant  in  not  properly 
looking  after  his  ^tock  and  they  did  damage  to  this  corn  he 
^vonld  be  liable  for  it.  The  degree  of  care  and  diligence 
which  the  defendant  ought  to  exercise  would  be  measured 
somewhat  by  the  knowledge  of  what  he  knew  or  ought 
to  have  known  by  the  exercise  of  proper  care  as  to  what 
was  in  the  field,  and  as  to  what  his  stock  were  doing ;  and 
you  should  inquire,  finding  out,  ascertaining  what  he  did 
know,  or  might,  or  ought  to  have  known,  by  the  exercise 
t)f  proper  diligence.  Of  course  you  should  inquire  as  to 
his  means  and  opportunity  of  knowing  where  his  stock  was, 
what  they  were  doing,  and  what  was  in  the  field  in  which 
he  turned  the  stock ;  finding  out  how  near  he  lived  to  it, 
and  his  opportunities  for  seeing  and  knowing.  I  hardly 
think  he  would  be  liable  unless  he  was  guilty  of  some  faalt 
or  negligence.  To  ascertain  whether  he  was  or  not,  it  is 
right  to  consider  all  the  circumstances  as  they  appeared.  If 
you  find  they  did  damage,  and  the  defendant  is  liable  for 
the  corn,  you  must  be  governed  by  the  amount  as  to  the 
<;orn  actually  damaged,  and  as  to  the  extent  of  the  damage. 
Of  course  he  must  only  be  liable  for  the  actual  damage 
done,  if  for  anything."  To  the  giving  of  which  plaintiff 
in  error  duly  excepted.  The  trial  resulted  in  a  judgment 
in  favor  of  defendant  in  error.  Plaintiff  in  error  alleges 
^rror  in  giving  the  foregoing  instruction  and  brings  the 
cause  into  this  court  for  review  by  proceedings  in  error. 

As  the  judgment  was  for  a  very  small  amount  ($1  ex- 
elusive  of  costs)  we  are  loth  to  disturb  it,  and  thus  remand 
the  cause  for  a  large  increase  of  the  costs,  which  are  already 
somewhat  heavy.  But  as  we  view  the  foregoing  instruc- 
tion the  judgment  cannot  be  rightfully  sustained.     The  in- 
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stractioD  above  quoted  is  not  only  quite  ambiguous,  but  it 
in  some  respects  misstates  the  law  and  must  have  misled 
the  jury.  The  suggestion  by  the  court  that  he  "hardly  ^' 
thought  plaintiffin  error  would  be  liable  unless  he  was  guilty 
of  some  fault  or  n^ligence,  would  not  be  sufficient  under 
the  proofs  upon  that  question.  If  there  was  any  question 
of  negligence  to  submit  to  the  jury  they  should  have  been 
instructed  that  plaintiff  in  error  would  not  be  liable,  unless 
he  was  guilty  of  negligence.  The  cattle  were  rightfully  in 
the  field.  How  could  it  be  possible  for  plaintiff  in  error 
to  be  liable  without  negligence  on  his  part  ?  But  we  think 
there  was  no  question  of  negligence  to  submit  to  the  jury. 
Plaintiff  in  error  was  not  expected  to  look  after  his  cattle. 
It  was  the  very  thing  he  had  paid  an  extra  price  to  avoid. 
It  was  the  mutual  agreement  of  the  parties  that  he  should 
not  be  required  to  "  look  after  ^  his  stock  "  or  to  know 
"  what  his  stock  were  doing."  He  was  under  no  obliga- 
tions to  know  "  where  his  stock  were,  what  they  were  do* 
ing,  and  what  was  in  the  field  in  which  he  turned  the  stock.'^ 
He  had  paid  an  extra  price  to  be  relieved  vof .  that  duty. 
The  cattle  wefe  not  trespassers,  they  were  lawfully  there. 
To  be  guilty  of  negligence  is  to  fail  to  discharge  a  duty. 
What  duty  did  plaintiff  in  error  owe  to  defendant  in  error 
in  the  way  of  finding  out  or  ascertaining  "  as  to  what  was 
in  the  field?"  Clearly  none.  We  know  of  no  law  which 
would  inject  into  a  contract  and  force  upon  the  parties  to 
it  an  element  as  between  them  which  they  contracted  it 
should  not  contain.  Plaintiff  in  error  had  no  knowledge 
of  the  existence  of  the  com.  Defendant  in  error  had ;  he 
had  put  it  there,  yet  he  failed  to  give  any  notice  either  of 
its  existence  or  of  the  damage  done  until  months  after  the 
cattle  were  removed  from  the  field. 

It  is  apparent  that  the  learned  judge  who  presided  in  the 
trial  court,  annoyed,  perhaps,  and  impatient  over  being 
compelled  to  devote  valuable  time  to  a  suit  involving  so 
small  an  amount,  was  not  as  careful  in  the  use  of  language 
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in  giving  the  instruction  as  is  usual  for  him,  and  through 
inadvertence  gave  the  instruction.  But,  as  we  view  it,  it 
should  not  have  been  given,  and  in  doing  so  there  was 
error.     For  that  reason  the  judgment  mi^  be  reversed. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings. 

BevEBSED  AJn>  BEMASDED. 

The  other  judges  oonoor. 


John  S.  aot>  E.  Mary  Gregory,  APPELiiANTS,  and 

J.  H.  McMURTRY,  PLAINTIFP  IN  ERROR,  V.  ReUBEN 

R.  Tingley,  Joseph  W.  Hartley,  and  S.  M. 
Melick,  Sheriff,  appellees  and  DEFENDANm 

IN  ERROR. 

1.  Amendment  of  Pleadings  and  Judgment.    Where  real 

estate  in  an  addition  to  a  city  was  described  as  lots  11  and  12  in 
block  10  of  L's  addition  to  Lincoln,  the  block  not  being  platted, 
and  a  fxirtlier  description  by  metes  and  bonnds,  in  which  the 
property  is  not  accurately  described,  it  is  not  error  for  the  court 
to  permit  the  petition  to  be  amended  to  contain  a  correct  de- 
scription of  the  property,  and  amend  the  decree  accordingly. 

2.  Judicial  Sale :    pubchassb  must  pay  pbics  bid.    A  party 

by  purchasing  real  estate  at  a  judicial  sale  subjects  himself  to 
the  jurisdiction  of  the  court.  Phillips  v.  Dawtey^  1  Neb.,  320. 
And  the  court  in  a  proper  case  may  compel  him  to  complete  his 
purchase  by  the  payment  of  the  money.  Lansdown  v.  Eldon,  14 
Vesey,  512.     Aj/s.  of  Brashear  v.  Cortlandt,  2  Johns.  Ch.,  505. 


:    :    JUBiSDicnoN  of  pubchassb.    A  purchasei 

had  given  his  check  on  a  particular  bank,  payable  on  the  con- 
firmation of  the  sale,  and  after  the  sale  was  confirmed  stopped 
payment  on  the  check  and  refused  to  receive  the  deed  and  pay 
the  purchase  price;  thereupon  a  motion  supported  by  affidavits 
was  filed  to  require  the  purchaser  to  pay  the  money,  and  an  or- 
der, aiter  due  notice,  was  entered  thereon,  requiring  him  to  pay 
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the  money  in  thirty  days;  Held,  Proper  practice.  The  conrt  may 
proceed  summarily  against  the  pnrchaser,  and  the  officer  is  not 
required  to  bring  an  action,  although  he  may  do  so. 

Appeal  and  ebrob  from  district  court  of  Lancaster 
county.     Tried  below  before  Mitchell,  J, 

John  8.  Gh'egon/f  pro  ««,  and  /  R,  Webster y  for  McMur- 
try. 

Ryan  Bros.^  for  Tingley,  and  W.  J,  Lamby  for  Hartley. 

Maxwell,  J. 

In  November,  1882,  a  decree  of  foreclosure  and  sale  was 
rendered  in  the  district  court  of  Lancaster  county  against 
lots  11  and  12  in  block  10  in  Lavender^s  addition  to  Lin- 
coln, the  plaintiffs  and  others  having  an  interest  in  said 
lots  being  made  parties.  That  part  of  Lavender^s  addition 
was  not  platted,  and  after  the  description  by  lots  was  a  fur- 
ther description  by  boundaries  in  the  decree,  as  follows: 
^^  B^inning  at  a  point  300  feet  east  of  the  south-east  cor- 
ner of  block  (94)  ninety-four  in  the  city  of  Lincoln,  and 
running  thence  east  100  feet,  thence  south  142  feet,  thence 
west  100  feet,  thence  north  142  feet  to  the  place  of  begin- 
ning." The  decree  was  rendered  on  the  11th  of  Novem- 
ber, 1882.  On  the  loth  of  that  month,  Xiagley  and  Hart- 
ley, two  of  the  lien  holders,  filed  a  motion  to  amend  the 
petition  by  correcting  the  description  above  given  by  in- 
serting the  word  " north '^  where  the  word  "south"  occurs, 
and  the  word  "south"  where  the  word  "north"  occurs, 
a  correct  description  being  set  out.  The  motion  was  sus- 
tained, and  on  the  18th  of  that  month  an  amended  petition 
was  filed,  in  which  the  description  is  correctly  given*  To 
this  amended  petition  Gregory  and  wife  filed  a  plea  in 
abatement.  The  case  was  then  appealed  to  this  court,  the 
opinion  being  reported  in  15th  Nebraska,  266.  After  the 
cause  was  remanded  to  the  district  court  the  decree  was 
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amended  to  conform  to  the  petition.  No  objection  seems 
to  have  been  made  to  this  modification  of  the  decree,  but  a 
sale  being  about  to  take  place  under  the  decree  the  plaintiffs 
brought  an  action  to  enjoin  the  sale,  the  principal  ground 
for  relief  being  that  the  court  had  no  authority  to  amend 
the  decree,  and  therefore  the  sale  was  unauthorized.  The 
court  below  found  the  issues  in  favor  of  the  defendants  and 
dismissed  the  action. 

From  the  facts  above  stated  it  will  be  seen  that  there  is 
no  equity  in  the  bill.  Lots  11  and  12  in  block  10  in  Lav- 
ender^s  addition  to  Lincoln  were  the  property  upon  which 
Kellogg  had  his  lien,  and  the  mistake  in  the  additional  de« 
scription  seems  to  have  misled  no  one.  It  certainly  was 
the  right  of  the  lien  holders  to  have  the  description  cor- 
rected to  conform  to  the  facts,  so  that  there  would  be  na 
impediment  to  a  sale  of  the  property  for  the  highest  price 
possible  to  be  obtained ;  and  a  party  who,  like  the  plaintiffs^ 
purchased  with  notice  of  the  facts  has  no  cause  of  complaint 
on  that  ground.  The  injunction,  therefore,  was  properly 
dissolved. 

Upon  the  dissolution  of  the  injunction  the  real  estate  in 
question  was  sold  under  the  decree.  The  plaintiffs  filed 
objections  to  the  confirmation  of  the  sale  which  were  over- 
ruled. These  objections  are  substantially  the  same  as  those 
upon  which  the  injunction  was  sought,  and  were  properly 
overruled.  Valid  objections  to  the  sale  did  exist,  such  as 
the  failure  to  advertise  said  property  at  least  thirty  days 
before  the  day  of  sale.  Lawaon  v.  Gibson^  ante  p.  137. 
But  they  were  not  made  in  the  court  below  and  cannot  be 
considered  here.  The  objections,  therefore,  were  properly 
overruled. 

The  real  estate  in  controversy  was  sold  under  the  order 
of  sale  to  J.  H.  McMurtry  for  the  sum  of  $3,250.  Mo- 
Murtry  gave  the  sheriff  a  check  on  the  Capital  National 
Bank  of  Lincoln,  payable,  as  sworn  to  by  the  sheriff,  on  the 
confirmation   of  the  sale.     The  attorney  for  McMurtry^ 
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however,  files  an  affidavit  that  "the  check  was  not  payable 
uutil  it  should  be  determined  that  good  title  would  be  as- 
sured to  him  as  the  result  of  such  sale."  Upon  the  con- 
firmation of  the  sale  the  sheriff  deposited  the  check  in  the 
First  National  Bank  of  Lincoln,  and  afterwards  paid  Ting- 
ley  and  Hartley  the  amount  due  on  their  respective  decreea 
out  of  the  funds  so  received.  Afterwards  McMurlry 
stopped  payment  on  the  check.  The  attorneys  for  the 
sheriff  thereupon  filed  a  motion  supported  by  affidavits  to  re- 
quire McMurtry  to  pay  the  amount  of  said  bid  into  court. 
Certain  counter  affidavits  were  filed,  which  need  not  be  here 
considered.  On  the  hearing  of  the  motion  the  court  made  an 
order  that  said  purchaser  pay  the  sum  of  $3,250  into  court 
within  thirty  days.  This  order  is  now  assigned  for  error. 
The  power  of  a  court  of  equity  to  compel  a  purchaser  to 
complete  his  purchase  was  frequently  exercised  under  the 
former  chancery  practice.  Thus  in  executors  of  Brasher 
V.  CorUandt,  2  Johns.  Ch.,  505,  a  tract  of  land  was  sold 
under  a  decree  to  one  Clay  for  the  sum  of  $16,000,  who 
paid  |50  as  a  deposit.  The  sale  was  confirmed  and  the 
master  directed  to  make  a  deed  to  the  purchaser  and  re- 
ceive the  purchase  money.  The  master  thereupon  tendered 
a  deed  to  the  purchaser,  who  refused  to  pay  the  purchase 
price  and  receive  the  deed.  An  order  was  thereupon 
entered  requiring  him  to  complete  his  purchase  by  the  pay- 
ment of  the  purchase  money  with  interest,  or  show  cause  by 
a  day  named  why  an  attachment  should  not  issue  against 
him.  The  principal  ground  of  defense  was,  that  an  appeal 
had  been  taken  which  would  arrest  all  the  proceedings.  In 
delivering  the  opinion  the  chancellor  said:  *'The  pur- 
chaser ought  in  this  case  to  be  compelled  to  complete  his 
purchase.  Such  an  order  was  made  in  the  case  of  Lans- 
down  V.  Eldorty  14  Vesey,  612,  and  several  cases  of  the 
like  kind  in  the  court  of  exchequer  were  there  referred  to. 
The  Lord  Chancellor  in  that  case  ordered  the  purchaser  to 
pay  his  purchase  money  within  a  fortnight  or  stand  com- 
21 
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mitted;  aud  he  observed  that  a  purchaser  eoald  not  be 
permitted  to  baffle  the  court.  *  *  *  j  ^Jq  ^q^  mean 
at  present  to  lay  down  any  general  rule  on  the  subject  of 
coercing  a  purchaser  by  attachment;  but  I  ought  not  to 
hesitate  under  the  circumstances  of  the  case;  and  I  have  no 
doubt  the  court  in  its  discretion  may  do  it  in  every  case 
where  the  previous  conditions  of  the  sale  have  not  given 
the  purchaser  an  alternative.  Here  it  has  become  necessary 
in  order  to  give  due  effect  to  the  authority  and  process  of 
the  court,  and  to  preserve- them  from  being  treated  with 
contempt." 

In  Jackson  v.  Edwardsy  7  Paige,  387,  it  was  held  that 
the  court  will  not  give  a  purchaser  at  a  master's  sale  the 
benefit  of  his  purchase  where  he  neglects  to  comply  with 
the  terms  of  sale  in  a  reasonable  time,  if  a  resale  is  deemed 
more  beneficial  to  the  parties.  These  powers  are  retained 
under  the  code.  A  party  by  purchasing  at  a  judicial  sale  sub- 
jects himself  to  the  jurisdiction  of  the  court.  PhiUips  v. 
Dawleyy  1  Neb.,  320.  And  he  may  appear  before  the  court 
at  any  time  before  the  confirmation  of  the  sale  and  ask  to 
be  discharged  from  the  same,  as  where  there  is  a  fatal  de- 
fect in  the  title  or  proceedings  which  cannot  be  cured  by 
amendment,  the  court  may  discharge  him  and  order  are- 
turn  of  the  deposit  or  purchase  money.  Owen  v.  Foutder, 
9  Ves.,  848.  Morris  v.  MowaU,  2  Paige,  586.  The  ob- 
jections, however,  must  be  made  before  the  confirmatijon  of 
the  sale.  There  may  be  special  circumstances,  as  in  J^Vo- 
sher  V.  Ingham,  4  Neb.,  531,  where  a  sale  may  be  set  aside 
after  confirmation,  but  the  question  does  not  arise  in  this 
case,  and  need  not  be  considered.  The  purchaser  in  this 
case  knew  substantially  all  the  facts  relating  to  the  title  of 
the  property  at  the  time  of  the  sale.  His  check  was  drawn 
to  be  paid  on  the  confirmation  of  the  sale,  thus  giving  him 
the  use  of  the  money  until  that  time.  This  provision  was 
in  bis  favor,  and  upon  the  confirmation  being  made  the 
officer  was  entitled  to  the  amount  of  the  check.     The  fact 
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that  a  purchaser  makes  no  objection  to  the  sale,  as  in  this 
case,  until  after  it  is  confirmed,  and  then  refuses  to  pay 
the  purchase  price  because  the  officer  will  not  guarantee  a 
good  title  to  the  property^  indicates  bad  faith  on  his  part 
and  an  effort  to  impede  the  administration  of  the  law.  The 
tx)urt  requires  good  faith  on  the  part  of  bidders,  and  in  a 
proper  case  will  require  the  purchaser  to  complete  his  pur- 
chase by  the  payment  of  the  money.  This  may  be  done 
by  action,  as  all  the  remedies  known  to  the  law  are  open  to 
the  officer;  but  the  summary  remedy  is  by  motion  on  no- 
tice to  the  purchaser,  and  that  was  the  course  pursued 

in  this  case. 

The  oourt  will  protect  its  officers  as  &r  as  possible  from 
loss  or  damage  in  the  faithful  performance  of  their  duties ; 
and  as  the  officer  in  this  case,  after  the  confirmation  of  the 
sale,  without  objection  and  relying  upon  the  purchaser's 
check,  paid  the  amounts  due  to  Tingley  and  Hartley, 
justice  requires  that  he  be  protected.      It  is  very  clear 

that  justice  has  been  done,  and  the  judgment  of  the  oourt 

below  is  in  all  things  affirmed. 

JUDGMEMT  AFFIBMED. 

The  other  judges  concur. 


t^XJlB   MEfTPE    AOT>   GeOBGE    KaNNE,    PLAINTIPFS    IN 

EBBOB,  V.  Daniel  L.  McGuckin,  defendant  in 

EHBOB. 

^^'onstitntional  Law:  liquob  law  coNSTrrunoNAL.  The  act 
of  the  legislature  approved  Febraory  28, 1881,  commonly  known 
as  the  Slocnmb  Liquor  Law,  is  not  nnoonstitational  as  be- 
ing in  violation  of  the  provisions  of  the  oonstitation  of  the 
United  States,  which  provides  that  *'  the  citizens  of  each  state 
shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens 
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in  the  several  states,''  it  being  the  exerdse  of  the  i>olice  power 
of  the  state  for  the  protection  of  its  citizens,  and  not  for  the  pap- 
pose of  revenue  or  the  regalation  of  commerce.  In  the  exercise 
of  snch  power,  it  is  competent  for  the  legislature  to  reqaire  that 
the  licensee  shall  he  a  resident  of  the  state,  and  subject  to  its 
laws  and  to  the  processes  of  its  courts. 

Ebkob  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

Warren  Switder^  for  plaintiffs  in  error. 

W.  J.  Connelly  for  defendant  in  error. 

ReesE;  J. 

There  is  but  one  question  involved  in  this. case,  to-wit, 
the  constitutionality  of  chapter  fifty  of  the  Compiled  Stat- 
utes of  1886,  commonly  known  as  the  "  Slocumb  Liquor 
Law."  The  constitutionality  of  the  act  in  question  was 
presented  to  this  court  and  passed  upon  in  Pleuler  v.  The 
State,  11  Neb.,  547,  but  the  point  now  presented  was  not 
then  considered.  But  the  general  proposition  advanced  in 
that  case  is  applicable  to  this ;  which  is,  that  "  to  justify  a 
court  in  pronouncing  an  act  of  the  legislature  unconstitu- 
tional, it  must  be  clear  and  free  from  reasonable  doubt  that 
it  is  so,  not  a  doubtful  and  argumentative  implication.  Or, 
in  other  words,  a  statute  should  not  be  held  invalid  unless 
it  is  clearly  forbidden  by  the  paramount  law.  Such,  sub- 
stantially, has  been  the  holding  of  all  courts  speaking  upon 
this  subject."     See  cases  there  cited. 

The  grounds  upon  which  plaintiffs  in  error  base  their 
attack  upon  the  law  in  question  is,  that  no  license  can  be 
issued  to  any  person  to  ^11  liquor  unless  he  be  a  resident 
of  this  state,  and  hence  the  law  is  absolute  prohibition  so 
far  as  it  affects  persons  who  are  not  residents ;  that  it  thus 
becomes  prohibitory  to  non-residents  and  a  license  law  to 
the  citizen,  and  that  this  is  in  violation  of  article  four  of 
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the  constitution  of  the  United  States^  which  provides  that 
"  the  citizens  of  each  state  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  states;''  that  it  is 
also  in  violation  of  the  fourteenth  amendment  to  the  same 
constitution,  which  provides  that  "  no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States." 

As  we  view  the  question  here  presented,  it  could  serve 
no  good  purpose  to  enter  into  a  lengthy  discussion  of  the 
provisions  of  the  constitution  above  cited.    It  is  enough  to 
say  that  we  think  they  have  no  application  to  the  case  at 
bar.     While  it  is  true  that  every  person,  unless  prohibited 
by  some  statute  or  other  municipal  enactment,  has  the  legal 
right   to  sell  intoxicating  liquors,  and  to  that  extent  may 
be  denominated  a  "natural  right,"  as  insisted  by  plaintiff 
in  error,  yet  it  is  not,  perhaps,  one  of  the  inalienable  rights 
of  the  citizen  which  are  so  sedulously  guarded  by  the  con- 
stitution and  laws  of  our  common  country.     From  the 
earliest  stages  of  our  present  civilization  th  e  sale  of  intox- 
icating liquors  has  been  looked  upon  as  a  species  of  trade 
which  was,  or  might  be,  injurious  to  the  public  weal ;  and 
hence  it  has  been  at  all  times  considered  a  proper  subject 
of  police  regulation,  not  as  affecting  the  questions  ^f  the 
commercial  interests  of  the  country,  but  as  affecting  directly 
the  welfare  of  the  citizen  and  public  morals.     It  has  been 
held  by  this  court  and  declared  in  the  very  able  opinion 
written  by  Judge  Lake  in  Plevier  v.  The  State,  supra^  that 
the  act  under  consideration  was  not  intended  as  a  tax  upon 
the  traflBc  in  intoxicating  liquors,  nor  for  the  purpose  of 
raising  revenue,  but  was  an  exercise  of  the  ample  police 
power  of  the  state  for  the  purpose  of  regulation.     In  that 
case  he  says :     "  To  our  minds  it  is  clear  that  the  restric- 
tion (of  the  constitution)  relied  on  has  no  proper  applica- 
tion to  this  case,  and  that  the  authority  given  by  the  act 
regulating  the  sale  of  spirituous  liquors  is  but  a  proper 
exercise  of  the  police  power  of  the  state,  of  which,  by  the 
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constitution^  the  legislature  is  made  the  sole  custodian  and 
dispenser,  and  not  an  exercise  of  the  power  of  taxation. 
That  regulation  of  a  traffic  believed  by  the  legislature 
to  be  pernicious  in  its  effects  upon  society,  and  not  the  rais- 
ing of  revenue  merely,  is  the  chief  design  of  the  act,  it 
would  seem  no  man  of  intelligence  can  doubt  who  reads  it/^ 

In  Jones  v.  The  People^  14  111.,  196,  in  speaking  of  the 
exercise  of  this  power.  Judge  Trumbull,  in  writing  the 
opinion,  says :  "  By  virtue  of  its  police  power  every  state 
must  have  the  right  to  enact  such  laws  as  may  be  neces- 
sary for  the  restraint  and  punishment  of  crime,  and  for  the 
preservation  of  the  public  peace,  health,  and  morals  of  ita 
citizens.  It  is  upon  this  principle  that  the  sale  of  lottery 
tickets  and  of  cards  and  other  instruments  for  gaming  is 
prohibited,  and  whoever  questioned  the  constitutionality  or 
validity  of  such  laws?  A  government  that  did  not  possess 
the  power  to  protect  itself  against  such  and  similar  evila 
would  scarcely  be  worth  preserving.'* 

We  may  be  pardoned  if  we  transfer  to  this  page  a  part 
of  section  995  of  Mr.  Bishop's  excellent  work  upon  the 
subject  of  statutory  crimes.  In  discussing  the  general 
question  now  under  consideration,  he  says :  "  The  doctrine 
governing  this  whole 'subject  may  be  summed  up  thus: 
The  state,  in  the  enactment  of  its  laws,  must  exercise  ita 
judgment  concerning  what  acts  tend  to  corrupt  the  public 
morals,  impoverish  the  community,  disturb  the  public  re-- 
pose,  injure  the  other  public  interests,  or  even  impair  the 
comfort  of  individual  members,  over  whom  its  protecting 
watch  and  care  are  required.  And  the  power  to  judge  of 
this  question  is  necessarily  reposed  alone  in  the  legislature^ 
from  whose  decision  no  appeal  can  be  taken,  directly  or 
indirectly,  to  any  other  department  of  the  government. 
When,  therefore,  the  legislature  with  this  exclusive  au- 
thority has  exercised  its  right  of  judging  concerning  thia 
legislative  question,  by  the  enactment  of  prohibitions  like 
those  discussed  in  this  chapter,  all  other  departments  of 
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the  government  are  bound  by  the  decision  which  no  court 
has  a  jurisdiction  to  review/^ 

Finding  the  police  power  of  the  state  being  thus  plenary 
and  complete,  and  that  so  long  as  the  enactment  is  within 
the  exercise  of  this  power,  we  are  relieved  from  any  serious 
trouble  arising  out  of  the  question  here  presented. 

It  is  conceded  that  the  legislature  has  power  to  regulate 
the  sale  of  intoxicating  liquors  by  a  license  to  be  issued 
before  the  sale  can  be  lawfully  made,  or  that  it  might,  if  it 
saw  fit,  prohibit  the  sale  altogether.  We  think  it  must 
also  be  conceded  that  this  would  be  an  exercise  of  the  po- 
lice power.  It  must  also  be  conceded  that  it  has  the  right 
to  require  the  execution  of  and  delivery  to  the  officers  of 
the  state  the  bond  required  by  law  in  order  that  the  com- 
munity may  be  protected  from  the  results  of  an  improper 
use  or  abuse  of.  the  license.  Why  then  has  it  not  the 
power  to  say  that  the  person  to  whom  the  license  is  issued, 
and  who  gives  the  bond  shall  be  such  an  one  as  is  subject 
to  the  laws  of  the  state,  and  to  the  jurisdiction  of  her 
courts,  and  liable  to  their  processes?  Any  other  view 
would  completely  destroy  the  efficacy  of  the  law,  and  de- 
prive the  people  of  the  protection  which  the  law  is  intended 
to  give. 

Numerous  instances  might  be  cifed  where  the  legislatures, 
in  the  exercise  of  this  power,  have  required  that  such 
persons,  including  corporations,  as  may  have  placed  them- 
selves within  its  provisions  shall  be  citizens  and  subject  to 
its  jurisdiction,  but  is  thought  unnecessary  to  do  so. 

The  act  in  question  being  the  exercise  of  the  police 
power  of  the  state,  and  not  for  the  purpose  of  revenue  or 
of  regulating  commerce,  it  follows  that  it  is  not  in  viola- 
tion of  the  constitutional  provisions  referred  to,  and  the 
decision  of  the  district  court  was  correct.  Thd  judgment 
is  therefore  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


1  18    828i 
44    116| 
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N.  G.  O.  Code,  plaintiff  in  error,  v.  Wm.  R.  Carl- 
ton, John    Fitzgerald,  and    Albro   J.  Am£S> 

DEFENDANTS  IN  ERROR. 

Iiien  of  Laborer  on  Railroad :  attachment.  A.  J.  A.  was  a 
sabcontractor  under  J.  F.  to  build  certain  sections  of  a  railroad, 
which  work  he  again  sublet  to  H.,  L.  and  L. ,  who  were  perform- 
ing said  work.  Upon  the  completion  of  said  contract  said  J.  F. 
would  be  indebted  to  A.  J.  A.  $2,413.27.  H.,  L.  and  L.  filed  a 
statutory  lien  on  said  railroad  for  their  work  and  labor  in  build- 
ing said  sections  thereof.  W.  R.  C,  in  the  presence  of  A.  J.  A., 
presented  for  acceptance  and  payment  to  J.  F.  a  draft  or  order 
drawn  by  A.  J.  A.  on  J.  F.  in  favor  of  and  payable  to  W.  R.  C. 
for  the  sum  of  $1,041.50  in  ftiU  of  all  claims.  Whereupon  J.  F. 
stated  to  A.  J.  A.,  in  the  presence  of  W.  R.  C,  that  he  would 
not  pay  it  until  all  of  the  liens  for  labor  on  said  sections  were 
settled  and  paid  off.  N.  G.  O.  G.  sued  out  an  attachment  against 
A.  J.  A.,  and  garnished  J.  F. ;  ffeldy  That  there  was  an  equita- 
ble assignment  and  appropriation  of  the  money  payable  from 
J.  F.  to  A.  J.  A.  to  W.  R.  C.  to  the  amount  called  for  in  said 
draft  or  order  subject  to  the  said  statutory  liens. 

Error  to  the  district  court  for  Lancaster  counly.  Tried 
below  before  Pound,  J. 

Field  &  Harrisoriy  for  plaintiff  in  error. 

Harwoodj  Ames  &  Kelly ^  for  defendant  in  error  Carl- 
ton. 

Cobb,  Ch.  J. 

It  appears  from  the  record  that  on  the  5th  day  of  Feb- 
ruary, 1884,  Wm.  R.  Carlton  commenced  an  action  in  the 
district  court  of  Lancaster  county  against  John  Fitzgerald 
and  Albro  J.  Ames.  In  his  petition  tlie  said  Carlton  al- 
leged that  on  or  before  the  3d  day  of  January,  1883,  and 
ever  since  said  time  the  said  Fitzgerald  had  been  and  still 
was,  but  for  the  facts  and  circumstances  thereinafter  set 


JULY  TERM,  1885.  321) 

Code  V.  Carlton. 

forth,  justly  indebted  to  the  said  Ames  in  a  sum  exceeding 
the  sum  of  one  thousand  and  forty-one  dollars  and  fifty 
cents,  and  that  on  said  3d  day  of  January,  1888,  and  be- 
fore that  time  the  said  Ames  was,  and  still  is,  justly  in- 
debted to  the  said  Carlton  in  said  sum  of  one  thousand 
and  forty-one  dollars  and  fifty  cents,  and  that  on  said  last 
named  date,  in  consideration  of  the  said  indebtedness,  the 
fiaid  Ames  made,  executed,  and  delivered  to  the  said  Carl- 
ton his  certain  order  or  bill  of  exchange  in  writing  in  the 
words  and  figures  following :    . 

"Chester,  Neb.,  Jan.  8, 1883. 
"  John  Fitzgerald,  please  pay  W.  E.  Carlton  ten  hun- 
dred and  forty-one  and  -j^  dollars  ($1,041.50)  as  pay- 
ment in  full  for  all  claims  to  date. 

"(Signed)  A.J.Ames." 

That  afterwards,  and  on  or  about  the  21st  day  of  Janu- 
ary, 1884,  the  said  Carlton  presented  said  order  to  Fitz- 
gerald, and  requested  him  to  accept  the  same,  and  that 
thereupon  said  Fitzgerald,  in  the  presence  of  said  Ames, 
told  the  plaintiff  that  he,  said  Fitzgerald,  was  owing  said 
Ames  several  hundred  dollars  in  addition  to  the  amount 
of  said  order,  but  that  said  Ames  had  been  a  subcontractor 
under  said  Fitzgerald  for  the  building  of  a  certain  line  of 
railroad,  and  had  in  the  prosecution  thereof  relet  certain 
portions  of  said  work  to  Higgins,  Little,  and  Love,  and 
that  they  had  filed  liens  on  said  road  for  the  certain 
amounts  claimed  to  be  due  them  by  virtue  of  their  resp'ec- 
tive  contracts  with  said  Ames,  as  aforesaid,  and  that  he, 
said  Fitzgerald,  was  unable  to  determine  for  what  amount 
said  claims  and  liens  would  be  established,  or  were  valid, 
nor  how  much,  therefore,  would  remain  in  his  hands  due 
to  said  Ames  after  their  satisfaction,  and  that  he  declined, 
therefore,  to  accept  said  order.  But  then  and  there,  with 
the  present  consent  of  said  Ames,  agreed  with  and  prom- 
ised the  plaintiff  that  whatever  amount  should   remain 
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payable  by  him,  Fitzgerald,  to  Ames,  after  the  satisfaction 
of  said  liens,  he  would  pay  the  plaintiff  by  reason  of  said 
order  to  the  full  amount  thereof.  Also  that  afterwards 
and  on  or  about  the  30th  day  of  January,  1884,  the  plain- 
tiff again  presented  said  order  to  said  Fitzgerald,  and 
again  requested  him  to  pay  or  unconditionally  accept  the 
same,  which  said  Fitzgerald  again  refused  to  do,  using 
substantially  the  same  language  as  hereinbefore  recited^ 
and  saying  to  the  plaintiff,  in  the  presence  and  with  the 
express  assent  6f  said  Ames,  that  he,  plaintiff,  might  rest 
perfectly  easy,  that  whatever  remained  of  the  moneys  in 
his  hands  due  said  Ames  over  and  above  the  amount  of 
said  liens,  he,  said  Fitzgerald,  would  pay  the  plaintiff  to 
the  full  amount  of  said  order,  and  that  he  would  fully 
protect  the  plaintiff  in  the  premises.  It  was  further  al- 
leged in  and  by  said  petition  that  at  all  the  times  therein- 
before stated  said  Fitzgerald  was  owing  and  that  he  was^ 
still  owing  to  said  Ames  a  greater  sum  than  ten  hundred 
and  forty-one  dollars  and  fifty  cents  over  and  above  all 
claims,  liens,  and  demands,  of  whatever  description,  which 
the  said  Higgins,  Little,  and  Love,  all  or  any  of  them 
have,  or  at  any  time  or  now  claim  to  have  against  the 
said  Ames,  or  against  or  upon  said  line  of  railroad.  That 
the  said  Ames  is  insolvent,  and  is  a  non-resident  of  this 
state,  and  has  no  property  or  effects  whatever,  except  said 
moneys  in  the  hands  of  said  Fitzgerald,  applicable  to  the 
payment  of  said  demand. 

•With  prayer  for  judgment,  etc 

On  the  12th  day  of  June,  1884,  N'.  G.  O.  Code  applied 
for  and  obtained  leave  of  court  to  intervene  and  answer 
in  said  cause,  and  on  the  16th  day  of  June  following,  filed 
his  answer  and  cross-bill  therein.  In  and  by  said  answer  he 
alleged  that  on  the  30th  day  of  January,  1884,  he,  the 
said  Code,  commenced  an  action  in  the  district  court  of 
Lancaster  county  against  the  said  Albro  J.  Ames,  and 
caused  an  attachment  to  issue  in  said  cause,  and  notice  in 
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garnishment  was  served  upon  said  Fitzgerald,  defendant 
herein,  and  such  further  proceedings  were  had  in  said  ac- 
tion that  at  the  February  term  of  said  court,  to-wit,. 
March  24th,  1884,  the  said  Code  obtained  a  judgment 
against  said  Ames  for  the  sum  of  $2,455.94,  debt  and 
costs.  The  said  Fitzgerald  as  garnishee  in  said  cause  ap- 
peared and  answered,  and  from  said  answer  the  court 
found  in  the  possession  of  said  Fitzgerald  property  of  said 
Ames  in  the  sum  of  $2,413.27,  and  on  said  27th  day  of 
March  the  court  ordered  the  said  Fitzgerald  to  hold  the 
same,  subject  to  the  order  of  the  court. 

Further,  that  at  the  time  of  the  giving  of  the  order 
mentioned  in  the  plaintiff's  petition  by  the  said  Ames  ta 
this  plaintiff,  the  said  Ames  had  no  funds  whatever  in  the 
hands  of  the  said  Fitzgerald. 

That  at  the  time  of  the  commencement  of  this  action^ 
and  of  the  service  of  garnishment  on  said  Fitzgerald,  said 
Fitzgerald  had  not  accepted  said  draft  and  had  refused  ta 
accept  the  same.  That  by  virtue  of  said  garnishment  pro- 
ceeding the  said  Code  is  entitled  to  receive  or  hold  all  of 
the  said  $2,413.27,  by  this  court  found  in  th^  possession  of 
said  Fitzgerald  belonging  to  said  Ames;  that  no  part  of 
the  above  mentioned  judgment  obtained  by  him  against 
said  Ames  has  been  paid. 

Also  denies  that  the  plaintiff  herein  ever  had  or  acquired 
any  Hen  or  claim  whatever,  by  virtue  of  said  alleged  draft, 
npon  the  money  in  hands  of  Fitzgerald  belonging  to  the 
said  Ames,  and  denies  each  and  every  allegation  in  his  pe- 
tition contained,  except  as  may  be  admitted  herein. 
With  demand  for  judgment,  etc. 

On  the  24th  day  of  June,  1884,  the  defendant,  John 
Fitzgerald,  made  and  filed  his  answer  in  said  action, 
wherein  and  whereby  he  admitted  all  the  facts  stated  in 
said  the  plaintiff's  petition,  except  what  were  therein  de- 
nied or  modified ;  said  defendant  averred  that  since  the  giv- 
ing of  the  order  by  him  referred  to  in  plaintiff's  petition^ 
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iie  was  garnished  in  the  case  of  N.  G.  O.  Code  v.  Albro 
J.  Ames,  and  made  his  answer  thereto  in  said  court,  which 
answer  in  garnishment  he  made  a  part  of  his  answer 
herein.  Defendant  admitted  that  he  had  in  his  possession 
moneys  belonging  to  one  Albro  J.  Ames  amounting  to 
$1,006.31,  subject,  however,  to  the  order  of  Albro  J.  Ames 
on  John  Fitzgerald,  in  favor  of  said  Carlton,  and  also  subject 
to  the  said  garnishment  proceeding  of  N.  G.  O.  Code. 

That  defendant  did  not  know  to  whom  said  money  be- 
longs, and  asks  that  the  said  court  make  such  order  in  re- 
gard to  the  disposition  of  the  money  as  should  protect  him, 
the  said  defendant,  and  prevent  him  from  having  to  pay 
said  money  twice. 

It  also  appears  that  on  the  28d  day  of  June,  1884,  the 
said  plaintiff  Carlton  made  and  filed  his  reply  to  the  an- 
swer and  cross-bill  of  the  said  Code,  in  and  by  which  he 
denied  each  and  every  allegation  of  new  matter  in  said  an- 
swer and  cross-bill  contained. 

Upon  the  trial  to  the  court  the  answer  of  John  Fitter- 
aid  in  garnishment  in  the  case  of  N.  O.  0.  Code  v.  Albro 
J.  AmeSy  with  exhibits  thereto  attached,  was  admitted  in 
evidence,  and  constitutes  the  entire  evidence  in  the  case. 
Upon  it  the  district  court  found  for  the  plaintiff,  and  that 
there  was  due  him  from  the  defendant  John  Fitzgerald  on 
the  order  set  out  in  the  petition  the  sum  of  one  thousand 
dollars.  And  the  court  further  found  that  there  was  dae 
to  defendant  N.  G.  O.  Code  from  said  defendant  John 
Fitzgerald  the  sum  of  fourteen  dollars  and  eighty-one 
cents,  upon  his  answer  and  cross-petition  in  said  action^ 
not  including  the  amount,  if  any,  that  may  be  owing  by  said 
Fitzgerald  after  satisfying  contested  Hens  mentioned  in  his 
answer  in  garnishment  introduced  in  evidence  in  said  ac- 
tion. And  thereupon  the  court  rendered  judgment  in 
favor  of  William  R.  Carlton  against  John  Fitzgerald  for 
the  said  sum  of  one  thousand  dollars,  and  in  favor  of  N. 
G.  O.  Code  and  against  John  Fitzgerald  for  the  said  sum 
of  fourteen  dollars  and  eighty-one  cents. 
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The  cause  is  brought  to  this  court  on  error  by  N.  G.  O. 
Code.  There  is  but  one  error  assigned^  although  the  same 
is  stated  in  three  different  forms  all  amounting  to  the  same 
proposition^  to-wit:  ''That  the  findings  and  judgment  are 
not  sustained  by  the  evidence/' 

In  my  view  the  evidence  as  contained  in  the  bill  of  ex- 
ceptions establishes  the  facts  set  out  in  the  petition,  and 
but  for  the  peculiar  attitude  of  the  parties  the  sole  ques-> 
tion  governing  the  case  might  as  well  have  been  presented 
by  a  demurrer  to  the  petition. 

I  think  that  the  facts  set  out  in  the  petition  and  estab^ 
lished  by  the  evidence  constituted  an  equitable  assignment 
of  whatever  funds  might  prove  to  be  in  Fitzgerald's 
hands  belonging  or  coming  to  Ames  upon  the  completion 
of  the  work  and  the  adjustment  of  the  statutory  liens 
thereon.  By  the  drawing  and  delivery  of  the  draft  or 
order  Ames  agreed  to  such  assignment ;  by  its  receipt  and 
presentation  to  Fitzgerald,  Carlton  agreed  to  the  same,  and 
the  verbal  conditional  acceptance  by  Fitzgerald  was  clearly 
binding  on  him  within  the  terms  of.  the  limitations  em^ 
braced  in  such  acceptance.  While  it  is  true  that  it  is  not 
stated  in  the  draft  or  order  mentioned  in  the  petition  and 
referred  to  in  the  bill  of  exceptions  that  the  same  was 
drawn  upon  the  fund  in  Fitzgerald's  hands  payable  to 
Ames  upon  the  completion  of  his  sub-contract  on  the  rail-< 
road,  yet  it  was  certainly  so  expressed,  understood,  and  in^ 
tended  by  Carlton,  Ames,  and  Fitzgerald  at  the  time  of 
the  presentation  of  said  order  to  Fitzgerald  and  its  quali* 
fied  acceptance  by  him.  While  it  may  be  granted  that 
the  making  and  delivery  of  the  draft  or  order  by  Ames  to 
Carlton  did  not  amount  to  a  legal  appropriation  of  any 
particular  fund  to  its  payment,  yet  I  think  that  those  facts^ 
taken  in  connection  with  the  qualified  verbal  acceptance  of 
the  draft  or  order  by  Fitzgerald  in  the  manner  set  out  in 
the  petition  and  bill  of  exceptions,  and  in  the  presence  of 
both  the  drawer  and  holder  thereof,  did,  upon  the  princi* 
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pies  of  all  the  authorities  cited,  amonnt  to  an  equitable 
and  irrevocable  appropriation  of  this  particular  fund  to 
the  extent  of  the  amount  stated  in  said  draft  or  order. 

It  is  not  contended,  nor  do  I  think  it  could  be  success- 
fully, th^t.Ames,  after  the  facts  and  circumstances  above 
referred  to,  could  have  maintained  an  action  against  Fitz- 
gerald for  the  said  moneys.  If  Fitzgerald  could  not  have 
been  sued  by  Ames  then  it  is  clear,  both  upon  principle 
and  authority,  that  he  cannot  be  garnished  by  Ames^  cred- 
itor. ^'  A  fundamental  doctrine  of  garnishment  is,  that  the 
plaintiff  does  not  acquire  any  greater  rights  against  the 
garnishee  than  the  defendant  himself  possesses.  When, 
therefore,  the  attachment  plaintiff  seeks  to  avail  himself  of 
the  rights  of  the  defendant  Against  the  garnishee  his  re- 
course against  the  latter  must  of  necessity  be  limited  hj 
the  extent  of  the  garnishee's  liability  to  the  defendant." 
Drake  on  Att.,  §  458.  The  exception  to  the  above  prin- 
ciple need  not  be  here  referred  to,  as  there  was  not  even  a 
suggestion  of  fraud  in  the  case  at  bar. 

The  judgment  of  the  district  court  is  a£Srmed. 


Judgment  affirmed. 


The  other  judges  concur. 
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Chicago  Lumber  OoMPAinr,  plahsttiff  in  error,  v. 
George  E.  Fisher,  defendant  in  error. 

1.  Chattel  Mortgage:  tbansfeb  of  pabt  of  pbopebty  bt 
CONSENT  OF  MOBTOAOEB.  Where  a  debtor  ezecated  to  his 
creditor  a  chattel  mortgage  upon  a  stock  of  goods,  and  retained 
possession  of  the  goods,  there  being  no  agreement  by  which  the 
mortgagor  was  to  sell  any  part  of  the  goods  in  the  nsxuJ.  odorse 
of  trade  nor  permission  given  him  by  the  mortgagee  so  to  do, 
the  fact  that  a  small  part  of  the  mortgaged  property  was,  bj 


JULY  TERM,  1885.  335 

Chicago  Lumber  Co.  v.  Fisher. 

the  consent  of  the  mortgagee,  transferred  to  a  third  party  in  pay- 
ment of  a  debt,  wonld  not  of  itself  render  the  mortgage  Iranda- 
lent  and  void  as  against  creditors- 


2.     :       PROPEETY    NOT    SUBJECT    TO    SALE    ON     EXECUTION 

AGAINST  MOBTGAGOB.  Where  a  chattel  mortgage  is  given  to 
secure  a  bona  fide  debt,  and  the  mortgagee  has  taken  possession 
of  the  mortgaged  property,  or  has  the  right  to  do  so  under  the 
provisions  of  the  mortgage,  a  judgment  creditor  of  the  mortgagor 
cannot,  without  the  consent  of  the  mortgagee,  levy  upon  the 
mortgaged  proi>erty,  and  sell  it  under  execution.  And  espe- 
cially would  this  be  the  case  if  the  mortgaged  property  consisted 
of  a  number  of  articles  such  as  a  stock  of  goods.  The  remedy 
would  be  by  garnishee  process  or  such  other  proper  proceeding  as 
wouJd  reach  the  interest  of  the  mortgagor  after  the  debt  due 
the  mortgagee  was  paid. 

Erbob  to  the  district  court  for  Lancaster  coonty.  Tried 
bdow  before  Pound,  J. 

Charles  E.  Magoon,  for  plaiDtiff  in  error. 

R.  D.  Steams,  for  defendant  in  error. 

Reese,  J. 

This  was  an  action  in  replevin  by  which  defendant  in 
error  procured  the  possession  of  certain  property  on  which 
he  held  a  chattel  mortgage. 

Defendant  in  that  action,  plaintifiP  in  error  here,  seeks  a 
review  by  proceedings  in  error.  The  property,  described 
in  the  mortgage  at  length,  consisted  of  a  stock  of  furniture, 
upholstering  goods,  etc.  The  mortgage  was  given  for  the 
purpose  of  securing  the  payment  of  a  promissory  note  for  the 
8um  of  one  hundred  and  fifty  dollars,  which  was  given  to 
cover  rent  due  and  to  become  due  for  the  store  building  in 
which  the  furniture  was  kept.  PlaintiflF  in  error  is  cred- 
itor of  the  mortgagors  and  caused  an  execution  to  be  levied 
upon  the  property,  when  this  action  was  instituted  for  its 


The  first  contention  of  plaintiff  in  error  is,  that  at  the 
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time  of  the  execution  of  the  mortgage  it  was  agreed  that 
the  mortgagors  might  continue  to  sell,  in  the  usual  course 
of  trade,  the  mortgaged  property,  and  that  therefore  the 
mortgage  was  fraudulent  and  void  as  to  creditors. 

The  mortgage  itself  contains  no  provision  giving  this 
right,  and  we  think  the  testimony  fails  to  show  any  agree- 
ment of  the  kind  at  the  time  of  the  execution  and  delivery 
of  the  instrument.  However  that  may  be,  the  most  that 
can  be  said  as  to  such  an  agreement  being  made  is,  that 
there  was  a  conflict  in  the  testimony  upon  that  point  and 
the  question  was  one  for  the  jury  to  decide.  Johnson  t?. 
Phifer,  6  Neb.,  401. 

The  trial  court  instructed  the  jury  that  "a  chattel  mort- 
gage of  a  stock  of  goods  used  in  the  way  of  retail  trade,  and 
where  the  mortgagor  is  allowed  to  continue  in  the  possession 
of  the  property  and  to  sell  the  goods  in  the  usual  course  of 
trade,  is  in  law  fraudulent  and  void,  as  against  the  credit- 
ors of  the  mortgagor,  no  matter  whether  the  parties  in- 
tended any  actual  fraud  or  not."  By  this  and  other  in- 
structions the  question  here  presented  was  fully  submitted 
to  the  jury  and  they  must  have  found  that  no  such  an 
agreement  was  made. 

The  testimony  upon  the  question  as  to  whether  the 
mortgagors  continued  selling  the  goods  after  the  execution 
of  the  mortgage  is  very  meager,  with  the  exception  that  a 
few  articles  of  no  great  value  were  by  the  consent  of  the 
mortgagee  transferred  to  some  one  in  payment  of  a  debt. 

The  court,  among  other  instructions  gave  the  following: 
"You  are  instructed  that  the  mere  fact  (if  such  it  be)  that 
Fisher  left  the  goods  in  the  possession  of  the  firm  and  knew 
that  they  were  selling  small  parts  of  the  same,  will  not  of 
itself  render  the  mortgage  fraudulent  and  void  as  to  de- 
fendants, but  if  you  find  that  there  was  an  agreement  be- 
tween the  firm  and  plaintiff  that  they  were  to  sell  the 
goods  the  same  as  before  and  apply  the  proceeds  to  their 
own  use  this  would  render  the  mortgage  void.''  The  giv- 
ing of  this  instruction  is  alleged  as  error. 
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In  view  of  the  testimony  in  the  case  we  cannot  say 
there  was  error  in  giving  it.  It  is  not  the  specific  sale  of 
a  few  articles  of  inconsiderable  value,  with  the  consent  of 
the  mortagee,  that  makes  a  mortgage  fraudulent,  but  where 
such  sales  are  made  in  the  usual  course  of  trade,  where 
there  is  a  "floating  mortgage  which  attaches,  swells,  and 
contracts  as  the  stock  in  trade  changes,  increases,  or  dimin- 
ishes, or  may  wholly  expire  by  entire  sale  and  disposition, 
at  the  will  of  the  mortgagor.  Such  is  no  certain  security 
upon  specific  property.  *  *  *  in  such  a  case  the 
whole  right  to  dispose  of  the  property  to  pay  a  debt  de- 
pends on  the  will  of  the  debtor."  Collins  &  McElroy  v. 
Myers,  16  Ohio,  554.  The  jury  might  well  find  that  the 
sales  made,  if  any,  were  not  such  as  would  disturb  the  lien 
of  the  mortgage,  and  that  finding  could  not,  under  the  rule 
stated  in  Johnson  v,  Phifer^  be  molested. 

It  is  claimed  that  there  is  an  irreconcilable  conflict  be- 
tween instruction  number  four,  given  upon  the  request  of  de- 
fendant in  error,  and  that  numbered  eight  of  those  given 
upon  the  request  of  plaintiff  in  error.  They  are  as  follows: 

"4.  If  you  find  that  Fisher,  the  plaintiff,  had  actually 
taken  possession  of  the  goods  at  or  before  the  time  when 
the  execution  was  levied  (if  you  find  that  there  was  a  levy) 
or  that  he  had  a  right  of  possession  under  his  mortgage, 
you  are  instructed  that  this  would  cut  off  any  rights  of  the 
defendant  under  such  execution  and  there  would  be  no  lev- 
iable interest  in  such  goods,  unless  the  mortgage  was  void 
as  to  creditors." 

"  8.  The  jury  are  instructed  that  the  interest  which  a 
mortgagor  possesses  in  and  to  the  property  mortgaged  by 
him,  is  such  an  interest  as  may  be  seized  and  levied  upon 
by  execution  while  in  his  possession." 

The  objection  to  the  first  instruction  and  the  support  of 

the  last  seem  to  be  based  principally  upon  Bumliam  v. 

Doolittle,  14  Neb.,  214.     It  may  be  observed  that  there  was 

some  testimony  in  this  case  tending  to  prove  that  defend- 

22 
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ant  in  error  had  taken  possession  of  the  mortgaged  goods 
prior  to  the  levy  by  the  officer.  If  that  were  true  (emd  of 
which  the  jury  were  the  sole  judges),  then,  according  to  the 
decision  in  Buimham  v,  Doolittle^  the  proper  remedy  was 
by  garnishment.  But  suppose  he  had  not  taken  actual 
possession,  but  had  the  right  to  do  so  at  any  time,  what 
condition  would  he  then  be  in?  To  our  mind  that  must 
depend  to  a  great  extent  upon  the  character  of  the  mort- 
gaged property.  In  ease  that  property  consisted  of  a 
single  or  but  few  articles  which  might  be  followed  into 
the  hands  of  the  purchaser  and  the  lien  of  the  mortgage  be 
perpetuated,  the  mortgagee's  interest  might  be  protected  and 
the  interest  of  the  mortgagor  sold.  But  suppose  the  prop- 
erty consisted  of  a  stock  of  groceries,  as  in  the  case  of  Hed- 
man  v.  Anderson^  6  Neb.,  392 ;  or  of  a  lot  of  upholstering 
goods,  moulding,  bureau  handles,  castors,  etc.,  as  in  this 
case,  how  could  such  property  be  sold  and  delivered  to  pur- 
chasers without  destroying  the  lien  of  the  mortgagee  ?  Most 
clearly  it  could  not  be  done,  and  we  do  not  think  Bumham 
V,  Doolittle  so  holds.  In  that  case  the  then  chief  justice. 
Lake,  in  writing  the  opinion,  says:  "Having  arrived  at 
the  conclusion  that  an  equity  of  redemption  is  such  an  in- 
terest as  may  be  reached  by  the  process  of  attachment  or 
garnishment  before  judgnaent,  it  only  remains  for  us  to  de- 
termine whether  the  remedy  afforded  by  the  statute,  giving 
the  right  of  garnishment  after  judgment  in  aid  of  execu- 
tion, was  intended  to  be  any  less  effective  and  complete  in 
this  respect."  That  case  being  a  proceeding  in  garnishment, 
the  court  held  that "  whatever  interest  the'judgment  debtor 
had  at  the  date  of  the  service  of  the  summons  in  garnish- 
ment in  the  two  notes  held  as  collateral  security,  which 
seems  to  be  merely  the  equity  of  redemption,  or  whatever 
may  remain  of  the  proceeds  thereof  after  paying  the  secured 
debt,  the  garnishee  is  answerable  for."  In  this  opinion  it 
is  said,  and  partly  quoted  in  the  brief  of  plaintiff  in  error, 
*'  But  in  view  of  our  attachment  law,  and  the  ruling  of  the 
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supreme  court  of  Ohio  on  a  statate  from  which  ours  is 
copied,  and  upon  more  mature  reflection,  we  are  now  sat- 
isfied that  whatever  interest  a  mortgagor  of  chattels  maj 
have  in  them,  in  this  state,  may  be  reached  by  seizure 
under  a  writ  of  attachment  at  any  time  while  in  his  pos- 
session, and  by  means  of  the  process  of  garnishment  if  they 
have  passed  into  the  hands  of  the  mortgagee."  If  by  this 
language  the  learned  judge  intended  to  say  that,  under  all 
cirumstances,  where  property  is  in  the  possession  of  the 
mortgagor,  an  execution  or  order  of  attachment  may  be 
levied  upon  the  property  itself y  and  the  property  sold,  the 
mortgagee  being  thus  in  many  instances  wholly  deprived 
of  bis  security,  we  cannot  agree  with  him.  But  if  he  in- 
tended to  say  that  the  interest — i.e.,  the  equity  of  redemp- 
tion— might  be  seized  upon  as  an  interest,  then  we  should 
not  differ,  perhaps.  And  this,  we  think,  is  in  the  line  of 
reasoning  adopted  by  the  writer  of  that  opinion,  for  he 
says,  after  citing  Carty  v.  Festemaker,  14  Ohio  State,  457 : 
**  The  seizure  of  the  property  under  the  order  of  attach- 
ment, it  was  said,  'creates  a  lien  in  favor  of  the  attaching 
creditor  upon  the  interest  of  such  mortgagor.'  Now 
the  interest  of  a  mortgagor  in  property  thus  circumstanced, 
as  to  the  mortgagee,  is  but  the  equity  of  redemption,  or 
what  may  remain  after  the  mortgage  debt  is  paid.  And 
if  this  interest  be  liable  to  attachment,  as  there  held,  it 
seems  to  follow  necessarily  that  where  property  covered 
by  a  mortgage  has  passed  into  the  hands  of  the  mortgagee, 
the  equity  of  redemption  may  be  reached  by  garnishment, 
which  is  nothing  but  a  species  of  attachment  whereby  prop- 
erty rights  which  the  ofiScer  holding  the  order  cannot 
*come  at'  and  take  into  his  possession,  may  be  brought 
within  the  jurisdiction  of  the  court,  and  by  its  judgment 
subjected  to  the  payment  of  the  owner's  debts." 

But  if  we  are  wrong  in  this  conclusion,  it  still  remains 
that  the  case  of  Bumham  v.  DoolitUe  was  one  where  it  waa 
sought  to  reach  property  of  a  judgment  debtor  in  the  hands 
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of  a  pledgee  by  garnishee  process,  and  not  by  a  direct  levy 
of  the  execution  on  the  thing  pledged.  And  the  question 
before  the  court  was  not  whether  the  execution  creditor 
could  levy  upon  the  pledge  and  deprive  the  pledgee  of  its 
possession.  To  that  extent  the  decision  is  not  authority 
in  this  case,  except  in 'so  far  as  the  reasoning  employed 
may  commend  itself  as  sound. 

If  our  view  is  correct,  it  follows  that  there  is  no  such 
contradiction  in  the  instructions  as  could  mislead  the -jury 
to  the  prejudice  of  plaintiff  in  error. 

As  the  other  questions  presented  were  principally  ques- 
tions of  fact,  upon  which  the  jury  were  requii'ed  *to  pass, 
and  as  they  seem  to  have  been  fairly  submitted,  we  will 
give  them  no  further  consideration. 

As  it  does  not  affirmatively  appear  that  the  verdict  was 
erroneous  the  judgment  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 


In  re  Board  of  Public  Lands  and  Buiudings. 

Offieers  of  State  Institutions :  appointment  and  bemoval. 
Tbe  act  defining  the  powers  and  duties  of  the  board  of  pablic- 
lands  and  bnildings  does  not  confer  upon  the  board  the  authority 
to  appoint  and  remove  officers  of  state  institutions  of  which  they 
have  supervision.  Such  appointments  are  to  be  made  by  the 
governor.  State  v.  Bacon,  6  Neb.,  286.  State  v.  Board  of  Publio 
Lands  and  Buildings,  7  Neb. ,  42. 

This  was  a  matter  coming  before  the  court  upon  the 
following  letter: 

Office  of  the  Board  of  Public 
Lands  and  BuiLa>iNQS, 

Lincoln,  Neb.,  Oct.  5, 1885. 
To  the  Supreme  Court  of  the  State  of  Nebraaha: 
We,  the  undersigned  membere  of  the  board  of  publio 
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knds  and  buildings,  would  respectfully  represent  that  a 
doubt  exists  in  regard  to  the  construction  of  section  10  of 
article  V.,  entitled  "  Executive/'  and  section  1,  article 
XVI.,  entitled  "Schedule"  of  the  Constitution  of  the  state 
of  Nebraska,  and  sections  6  and  10  of  chapter  40,  of  the 
Compiled  Statutes  of  the  state  of  Nebraska  for  1885,  en- 
titled "  Insane,"  and  if  not  inconsistent  with  the  duties  of 
your  honorable  court,  in  order  to  further  the  proper  execu- 
tion of  the  law  and  the  promotion  of  public  service  in  this 
state,  we  would  respectfully  solicit  an  opinion  from  you 
upon  the  following  question : 

Does  the  appointment  of  the  matron  of  the  hospital  for 
the  insane  lie  in  the  governor  or  in  the  board  of  public 
lands  and  buildings,  upon  the  nomination  of  the  superin- 
Ij^ndent  of  the  hospital  for  the  insane? 
EespectfuUy  submitted, 

E.  P.  ROGGEN, 

Secretary  of  State. 

C.  H.  WiLLARD, 

State  Trea^surer* 
Joseph  Scott, 
Com.  Public  Lands  and  Buildings. 

To  this  letter  the  judges  replied  as  follows: 
To  the  Honorable  Board  of  Pvblic  Lands  and  Buildings: 

Gentlemen — Deeming  an  answer  to  your  communi- 
cation of  the  5th  instant  not  inconsistent  with  our  duties, 
we  submit  the  following : 

The  powers  of  the  board  are  defined  by  statute  as 
follows:  "They  shall  have  general  supervision  and  con- 
trol of  all  the  public  lands,  lots,  and  grounds,  and  all  in- 
stitutions, buildings,  and  the  grounds  thereto,  now  owned 
or  that  may  hereafter  be  acquired  by  the  state,  including 
the  saline  lands,  together  with  all  salt  springs,  penitentiary 
lands,  internal  improvement  lands  and  lots,  as  well  as  the 
state  capitol  building  and  grounds,  the  state  penitentiary 
and  grounds,  the  state  hospital  for  the  insane  and  grounds, 
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the  asylum  for  the  deaf  and  dumb  and  grounds,  the  asy- 
lum for  the  blind  and  grounds,  and  all  other  lands,  lots^ 
grounds,  and  buildings,  now  belonging  or  hereafter  acquired 
by  the  state.  Provided,  however^  That  all  lands,  lots 
grounds,  and  buildings  or  institutions  set  aside  for  and  de- 
voted to  educational  purposes  be  and  hereby  are  excepted 
from  the  provisions  of  this  act. 

"Sec.  2.  The  board  of  public  lands  and  buildings 
shall  have  the  power  to  make  general  directions,  according 
to  law,  for  the  sale,  leasing,  or  other  disposition  of  the 
lauds,  lots,  and  grounds  belonging  to  the  state  as  aforesaid, 
and  shall  give  warrant  by  their  proceedings  as.  such  board 
to  the  commissioner  of  public  lands  and  buildings  for  his 
action  in  the  sale  and  leasing  of  such  lands,  lots,  and 
grounds,  and  shall  require  of  the  said  commissioner  a  fi^l 
and  detailed  report  of  all  such  sales,  leases,  and  the  funds 
thereby  acquired  as  hereinafter  directed. 

"Sec.  3.  The  board  shall  have  general  custody  and 
charge  of  all  buildings  and  institutions,  and  the  grounds 
thereto  coming  under  the  provisions  of  this  act,  and  shall 
be  responsible  for  the  proper  keeping  and  repair  of  the 
same,  and  shall  require  from  the  commissioner  of  public 
lands  and  buildings,  who  shall  be  the  direct  custodian  of 
such  institutions,  buildings,  and  grounds,  a  report  at  least 
one  in  every  three  months,  as  to  tlie  condition  of  the  same. 
Provided,  That  no  additions  shall  be  made  to  any  publio 
buildings  without  special  appropriatioji  of  the  legislature. 

"Sec.  4.  The  board  shall  have  power,  under  the  restric- 
tions of  this  act,  to  direct  the  general  management  of  all 
the  said  institutions,  and  be  responsible  for  the  proper  dis- 
bursement of  the  funds  appropriated  for  their  maintenance, 
and  shall  have  reviewing  power  over  the  acts  of  the  officers 
of  such  institutions,  and  shall,  on  the  part  of  the  state,  at 
regular  meetings,  as  hereinafter  directed,  audit  all  accounts 
of  such  officers,  including  the  accounts  of  the  commissioner 
of  public  lands  and  buildings,  except  his  salary. 
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The  5th  and  6th  sections  relate  to  the  mode  of  auditing 
and  approving  accounts. 

Sec.  7.  is  as  follows:  ^^It  shall  be  the  duty  of  the  board 
to  take  cognizance  of  all  charges  or  complaints  made  against 
the  said  public  officers^  and  at  a  regular  meeting  to  give  an 
impartial  hearing  to  such  charges  and  the  defense  against 
them,  if  any,  and  report  the  charges,  evidence,  and  their 
conclusion  in  the  matter  to  the  governor  within  six  days 
after  the  determination  of  such  investigation."  Comp.  St., 
Ch.  83,  Art.  VII.  These  sections  of  the  statute  are  all 
that  relate  to  power  of  the  board  except  in  relation  to  the 
penitentiary,  and  it  will  be  seen  that  the  authority  to  ap- 
point officers  of  state  institutions  is  not  given,  while  section 
7  requires  the  board  after  examining  charges  against  pub-^ 
lie  officers  to  report  the  charges,  evidence,  and  their  con- 
clusion in  the  matter,  to  the  governor  within  six  days. 
The  object  of  this  report  evidently  is  to  apprise  the  gov- 
ernor of  the  nature  of  the  charges,  the  opinion  of  the  board 
as  to  their  truth  or  falsity,  and  to  enable  him  to  review  the 
evidence  and  determine  whether  the  conclusion  of  the 
board  is  justified  or  sustained  by  the  evidence.  If  the 
board  could  remove  an  officer  why  should  this  report  be 
required?  Why  bring  to  the  attention  of  the  governor 
charges  if  the  board  could  act  upon  them  and  remove  an 
oflBcer,?  This  provision  repels  the  implication  of  .any  such 
authority  in  the  board.     State  t?.  Bacon,  6  Neb.,  289. 

Our  attention  is  called  to  section  6,  Chap.  40,  of  Comp. 
St.,  which  is  as  follows:  "The  board  of  trustees  shall  ap- 
point, upon  the  nomination  of  the  superintendent,  a  steward 
iind  matron,  who,  together  with  the  superintendent  and  as- 
sistant physician,  shall  be  styled  the  resident  officers  of  the 
'hospital,  and  shall  reside  in  the  same,  and  be  governed  by 
^11  the  laws  and  by-laws  established  for  the  government  of 
the  hospital."  This  section  was  passed  in  1873,  and  be- 
ft>re  the  adoption  of  our  present  constitution.  The  act  of 
3  873  vested  the  government  of  the  hospital  for  the  insane 
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in  a  board  of  trustees,  who  had  authority  as  provided  in 
section  6  above  quoted.  The  constitution  of  1876,  how- 
ever, abolished  the  board  of  trustees  and  vested  the  govern- 
ment of  the  hospital  in  the  board  of  public  lands  and 
buildings,  and,  as  we  have  seen,  this  board  possesses  no 
power  to  remove  or  appoint  officers.  This  question  was 
fully  considered  in  State  v.  Bacon,  6  Neb.,  286,  and  State 
V,  Board  of  Pvblic  Lands  and  BuUdingSy  7  Id.,  42,  in 
which  it  was  held  that  the  board  possessed  no  power  to 
appoint  or  remove  officers.  These  decisions  were  rendered 
after  exhaustive  arguments  and  careful  examination  of  the 
subject,  and  as  there  has  been  no  material  change  in  the 
statute  since  that  time,  will  be  adhered  to.  The  provision 
of  section  10,  that  the  governor  shall  appoint  the  superin- 
tendent and  two  assistant  physicians,  does  not  even  by 
implication  confer  authority  on  the  board  to  appoint  the 
other  officers.  There  being  no  authority  in  the  board  to 
appoint,  that  duty  devolves  on  the  governor  as  provided  in 
the  constitution. 

Ahasa  Cobb,  Chief  Justice. 

Samuk.  Maxwell,  I^^^^ 


M.  B.  Reese, 


15   344  D.  M.  OSBOBNE  &  Co.,  PLAINTIFFS  IN  ERROR,  V.  JaOOB 

Kline,  defendant  in  error. 

1.  Answer:    no  evidence  to  establish  defence:   vebdict. 

Where  the  plaintiff's  cause  of  action  is  admitted  by  the  defend- 
ant in  his  answer,  and  the  defense  of  payment  is  made  thereto, 
but  there  is  no  evidence  on  the  trial  tending  to  establish  such 
defense,  the  court  should  direct  the  jury  to  bring  in  a  verdict 
in  favor  of  the  plaintiff. 

2.  Argument :  opening  and  closing.  That  party  against  whom 

judgment  would  be  rendered  in  case  no  evidence  was  given  by 
either  side,  has  the  right  (and  it  is  his  duty)  to  open  the  testi- 
mony, and  also  the  right  to  open  and  close  the  argument. 
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Ebbor  to  the  district  court  for  Lancaster  countjr.  Tried 
below  before  Pound,  J. 

Z,  G  Burr,  for  plaintiffs  in  error. 

«7.  C.  Johnston  and  /.  (7.  OrookcTy  for  defendant  in  error. 

Cobb,  Ch.  J. 

This  action  was  originally  brought  by  D.  M.  Osborne 
&  Co.,  plaintiffs,  against  Jacob  Kline,  defendant,  on  one 
promissory  note  for  the  sum  of  $54  alleged  to  be  due  and 
payable  on  the  first  day  of  January,  1882.  The  action 
was  brought  by  appeal  to  the  district  court  of  Lancaster 
county  on  the  6th  day  of  February,  1883,  and  petition 
filed  in  said  court  describing  the  note  as  above.  And  on 
the  25th  day  of  February,  1884,  plaintiffs  filed  in  said 
court,  in  said  action,  a  supplemental  petition  on  another 
note  for  the  sum  of  $53,  due  the  first  day  of  October,  1883. 

The  defendant  made  answer  alleging  payment  of  the 
said  notes.  For  further  defense  he  also  set  up  in  his  an- 
swer thalt  said  notes  were  given  for,  and  the  sole  considera- 
tion therefor  was,  the  sale  by  the  plaintiffs  to  the  defendant 
of  one  Wheeler  machine,  an  agricultural  implement  to 
use  on  his  farm,  for  which  defendant  gave  to  plaintiffs  the 
sum  of  $160,  evidenced  by  three  several  notes,  the  second 
and  third  of  which  are  the  notes  described  in  the  petition 
and  supplemental  petition  in  the  said  cause,  and  all  of  a 
like  description,  and  made  payable  at  different  times.  That 
the  first  thereof  was  paid  by  said  defendant,  and  that  on  or 
about  November  10, 1880,  defendant  sold  said  machine,  by 
and  with  the  consent  and  agreement  of  the  plaintiffs,  to 
one  William  Kappa,  for  the  same  sum  he  had  paid  for  it 
by  his  notes  aforesaid,  and  that  the  said  William  Kappa 
thereupon  made  his  notes  for  the  amount  due  on  said  ma- 
chine payable  to  the  order  of  the  plaintiffs,  and  delivered 
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the  same  to  plaintiflfs,  and  the  plaintiffs  then  and  there 
promised  and  agreed  to  deliver  his  said  notes  of  July  7^ 
1880,  to  the  said  defendant,  and  discharge  him  therefrom 
in  full,  with  allegations  that  said  plaintifi^,  taking  advan- 
tage of  defendant's  ignorance  of  the  English  language  and 
way  of  doing  business,  only  gave  him  one  of  said  notes^ 
but  retained  the  other  two,  although  often  requested  by  the 
defendant  to  deliver  the  same  to  him,  yet  the  plaintiffs  have 
retained  said  notes,  etc. 

The  case  was  tried  to  a  jury,  who  found  and  rendered 
their  verdict  in  favor  of  the  defendant.  The  plaintiffs 
bring  the  cause  to  this  court  on  error. 

The  following  are  the  errors  assigned : 

"  1.  The  verdict  is  contrary  to  the  instruction  of  the 
court. 

"  2.     The  verdict  is  not  sustained  by  the  evidence. 

"  3.     The  verdict  and  judgment  are  contrary  to  law. 

"4.  The  court  erred  in  refusing  to  give  instructions 
1,  8,  4,  and  5,  as  requested  on  the  part  of  the  plaintiffs. 

"  5.  The  court  erred  in  allowing  the  defendant  the  opeu- 
ing  and  closing  of  the  argument. 

"  6.  The  court  erred  in  giving  instructions  No.  1  and  2, 
as  given  by  the  court  on  its  own  motion." 

In  examining  these  assignments  of  error  we  will  take 
them  up  in  the  order  in  which  they  should  have  been,  not 
that  in  which  they  are  presented. 

The  instructions,  the  refusal  to  give  which  constitute 
the  fourth  ground  of  error,  are  in  the  following  words: 

"1.  The  jury  are  instructed  that  under  the  contract  of 
agency  between  the  plaintiff  and  Henry  Keefer,  Mr. 
Eeefer  was  not  authorized  to  make  an  exchange  of  notes, 
and  take  the  notes  of  said  Kappa  in  the  place  of  defend- 
ant's notes,  and  I  instruct  the  jury  that  Mr.  Keefer  had  no 
authority  to  make  a  novation  of  parties  to  said  notes,  and 
your  verdict  must  be  for  the  plaintiffs. 

''3.     The  jury  is  instructed  that  in  this  case  there  is  no 
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evidence  that  Henry  Keefer  was  an  agent  of  the  plaintiffs 
to  receive  the  money  claimed  to  have  been  paid  by  the  de- 
fendant to  him,  nor  was  he  the  agent  of  the  plainti£&^  to 
receive  payment  of  said  notes,  or  either  of  them,  and  your 
verdict  must  be  for  the  plaintiffs  for  the  amount  of  the 
said  notes  and  the  interest  thereon. 

"4.  The  jury  is  instructed  that  there  is  no  evidence 
that  Henry  Keefer  was  the  agent  of  the  plaintiffs  to  the 
novation  of  the  payors  to  the  notes  sued  in  this  action,  and 
claimed  to  have  taken  place  on  the  10th  day  of  November^ 
1880,  in  the  answer  of  said  defendant,  and  your  verdict 
must  be  for  the  plaintiffi. 

"5.  The  jury  is  instructed  that  you  must  find  a  ver- 
dict for  the  plaintiffs  in  the  amount  set  forth  in  the  supple- 
mental petition." 

The  following  instructions  were  given  by  the  court  on 
its  own  motion : 

"1.  The  court  instructs  the  jury  that  Henry  Keefer 
had  no  authority  to  take  the  notes  of  one  Kappa  in  ex- 
change for  the  notes  which  had  been  given  to  the  plaintiffs, 
D,  M.  Osborne  &  Co.,  by  defendant,  Jacob  Kline,  and  if 
you  find  from  the  evidence  that  said  Keefer  made  such  ex- 
chaDge  the  plaintiffs  are  not  bound  thereby,  and  you  will 
find  for  the  plaintifi&  for  the  full  amount  of  the  notes  sued 
with  interest  according  to  the  terms  thereof,  unless  you 
further  find  from  the  evidence  that  the  plaintiffs  have  rati- 
fied the  acts  of  said  Keefer  in  making  such  exchange. 

"2.  If  you  find  from  the  evidence  that  said  Keefer 
took  the  notes  of  said  Kappa  in  exchange  for  the  notes 
given  to  the  plaintiffs  by  said  Kline,  including  the  notes 
sued  on  in  this  action,  and  that  said  Kappa  paid  to  said 
£eefer  the  notes  which  he  had  given  to  him,  and  the 
plaintiffs  with  full  knowledge  .that  said  Keefer  had  made 
such  exchange  received  the  money  which  Kappa  had  paid 
to  Keefer,  that  would  be  a  ratification  of  said  Keefer'a 
acts,  and  the  plaintiffs  are  bound  thereby,  and  cannot  re« 
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tjover,  and  you  will  find  for  the  defendant  But  in  order 
to  constitute  such  ratification  the  plaintiffi  must  have  re- 
ceived such  money,  if  they  did  receive  it  from  said  Keefer 
with  full  knowledge  of  all  the  facts/' 

It  appears  from  the  pleadings  that  on  the  7th  day  of 
July,  1880,  the  defendant  bought  of  the  plaintiff,  through 
one  Henry  Keefer,  their  local  agent  at  Lincoln,  one  har- 
vesting machine,  at  the  price  of  $160,  and  gave  therefor 
his  three  promissory  notes,  one  for  fifty-three  dollars,  due 
October  1,  1880;  one  for  fifty-four  dollars,  due  Jan. 
1,  1882,  and  one  for  fifty-three  dollars,  due  Jan.  1,  1883, 
payable  to  the  order  of  D.  M.  Osborne  &  Co.,  at  the  First 
Jfational  Bank  of  Lincoln. 

This  suit  was  brought  on  the  two  last  described  of  said 
Dotes. 

There  was  evidence  introduced  on  the  part  of  the  de- 
fendant tending  to  prove  that  some  time  in  the  fall  of 
1880  the  witness  Kappa  agreed  with  the  defendant  Kline 
to  take  the  said  machine  off  of  his  hands,  and  settle  or 
pay  to  the  holders  of  Kline's  notes  a  balance  remaining 
-due  on  the  first  to  fall  due  of  said  notes,  knd  the  whole  of 
the  other  two,  and  that  on  the  10th  day  of  November  of 
Baid  year  Kline  and  Kappa  went  to  the  office  of  Henry 
Keefer  for  the  purpose  of  consummating  said  arrangement. 
Upon  stating  their  object  to  Keefer  he  informed  them  that 
the  notes  had  been  sent  to  the  bank,  or  to  the  company, 
^nd  so  he  could  not  give  Kline  his  notes  back,  but  that  he 
would  take  Kappa's  notes,  and  give  Kline  a  receipt  for  his 
iiotes.  That  thereupon  Kappa  executed  and  delivered  to 
Keefer  his  note,  payable  to  Keefer,  for  $24.68,  t^e  sup- 
posed balance  remaining  unpaid  on  the  first  note,  and  his 
note  for  $110,  the  supposed  amount  of  the  two  other  notes 
«nd  interest,  and  also  delivered  to  him  as  collateral  secur- 
ity for  said  last  mentioned  note  tlie  note  of  one  Jonathan 
Krug  for  the  same  amount.  That  thereupon  Keefer,  or 
some  one  in  his  office,  executed  and  delivered  to  Kline  his 
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individual  receipt.     This  receipt  having  been  put  in  evi- 
dence on  the  trial,  I  copy  it  here: 

"  Lincoln,  Neb.,  Nov.  10, 1880. 

"  Received  of  Jacob  Kline  one  hundred  and  sixty  dol- 
lars, amt.  in  full  due  for  Wheeler  machine,  for  two  notea 
given,  one  due  Jan.  1,  1882,  for  $54.00,  and  one  due  Jan^ 
1, 1883,  for  $53.00  payable  to  D.  M.  Osborne  &  Co. 

"  1160.00.  Henry  Keefer." 

Kappa,  who  was  sworn  and  examined  as  a  witness  on 
the  part  of  the  defendant,  testified  that  he  had  paid  both 
of  his  said  notes  to  Henry  Keefer.  He  produced  the  note 
for  $25.68,  and  filed  it  as  an  exhibit  in  the  case,  but  he 
did  not  produce  the  note  for  $110,  nor  was  there  any  rea- 
son given  or  suggested  for  its  non-production.  But 
whether  the  said  note  was  paid  to  Henry  Keefer  or  not 
there  was  no  evidence  tending  to  prove  authority,  on  the 
part  of  Keefer,  to  make  the  exchange  of  the  said  notes, 
nor  to  receive  the  money  called  for  by  the  two  original 
notes.  And  if  he  did  receive  it  there  was  not  a  particle  of 
evidence  that  he  ever  paid  it  or  any  part  of  it  over  to  the 
plaintiffs,  or  that  they  ever  received  a  dollar  of  it  know- 
ingly or  unknowingly. 

There  can  be  no  doubt  then  that  the  district  court  erred 
in  giving  the  two  instructions,  one  and  two,  because,  there 
being  no  evidence  of  ratification  before  the  jury,  to  instruct 
them  upon  that  branch  of  law,  however  correctly  as  ab- 
stract propositions  of  law,  was  only  to  call  the  attention  of 
the  jury  from  the  evidence  to  that  which  was  not  in  evi- 
dence qor  proper  for  their  consideration. 

As  to  the  4th  point  of  error,  the  refusal  of  the  court  to 
give  the  instructions  prayed  by  plaintiffs :  While  the  said 
instructions  were  not  as  carefully  or  accurately  drawn  as 
they  might  have  been  they  were  substantially  correct. 

There  was  no  evidence  tending  to  prove  that  Keefer 
ever  had  authority  to  accept  payment  of  either  one  of  the 
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said  three  original  notes.  But  on  the  contrary  there  was 
evidence  that  he  ceased  to  be  the  agent  of  the  plaintiffs  for 
any  purpose,  more  than  two  months  before  the  change  of 
notes  as  testified  to  by  Mr.  Kappa. 

At  the  consultation  by  the  judges  it  was  suggested  that 
possibly  the  verdict  might  be  sustained  on  the  ground  that 
Keefer  having  the  first  note  in  his  possession  and  accept- 
ing of  two  partial  payments  on  it  from  Kline,  and  finally 
exchanging  the  note  itself  with  Kappa  for  his  note  for  tlie 
amount  of  the  balance  remaining  unpaid^  would  be  taken 
as  evidence  of  his  authority  to  collect  that  note,  and  that 
his  authority  to  collect  it  might  be  deemed  as  some  evidence 
of  his  authority  to  collect  or  exchange  the  other  two  notes 
taken  at  the  same  time,  and  for  the  same  consideration. 
But  upon  thorough  examination  of  the  evidence  it  does 
not  appear  that  Keefer  ever  had  either  of  the  three  notes 
in  his  possession  after  the  time  of  taking  them  from  Kline. 
He  testified  to  sending  them  to  the  plaintiff  company  after 
taking  them,  and  supposed  that  they  sent  them  to  the  First 
National  Bank  for  collection  when  they  approached  ma- 
turity, as  was  their  custom.  There  were  two  payments  en- 
dorsed on  the  first  note  before  the  transaction  of  the  10th 
of  November,  but  Keefer  swears  that  neither  was  made  to 
him,  nor  that  either  of  the  endorsements  are  in  his  hand- 
writing. It  appears  that  the  first  of  these  three  notes  to 
fall  due  was  in  the  hands  of  defendant's  attorneys,  and  of- 
fered in  evidence  on  the  trial,  but  there  was  no  evidence 
as  to  how  they  or  the  defendant  obtained  possession  of  it 
In  the  absence  of  such  proof  certainly  no  presumption  of 
authority  on  the  part  of  Keefer  to  control  the  other  notes 
could  possibly  arise. 

From  the  above  considerations  it  follows  that  there  was 
no  evidence  before  the  jury  even  tending  to  establish  a  de- 
fense to  either  of  the  two  notes  sued  on.  It  was  therefore 
the  duty  of  the  district  court  to  direct  a  verdict  for  the 
plaintiffs. 
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It  was  never  doubted  that  when  plaintiff  upon  a  trial 
foils  to  prove  a  point  absolutely  indispensable  to  his  right 
to  recover  that  the  court  should  either  grant  a  non-suit  or 
direct  a  verdict  for  the  defendant.  And  this  rule  of  law 
is  equally  applicable  to  a  case  where  the  plaintiff's  right 
to  recover  jjnma  facte  is  established,  as  in  the  case  at  bar, 
by  undisputed  and  indisputable  evidence,  and  there  is  an 
entire  want  of  evidence  to  sustain  the  defense.  In  such 
cases  it  is  equally  the  duty  of  the  court  to  direct  a  verdict 
for  the  plaintiff. 

When  it  is  clear  that  a  finding  of  the  jury  for  a  cer- 
tain one  of  the  parties  wnuld  be  set  aside  for  the  want  of 
evidence  to  sustain  it,  then  it  is  trifling  with  the  time  as 
well  as  the  rights  of  the  parties,  on  the  part  of  the  court, 
to  submit  the  case  to  the  jury. 

As  to  the  fifth  assignment,  there  was  no  error  in  the 
court's  allowing  the  defendant's  counsel  to  open  and  close 
the  argument.  Doubtless  that  party  against  whom  judg- 
ment would  be  rendered  if  no  evidence  were  introduced  on 
either  side  had  the  right,  and  it  was  his  duty,  to  open  the 
testimony ;  and  I  think  there  can  be  no  doubt  of  the  rule 
that  the  party  entitled  to  open  the  testimony  has  also  the 
right  to  open  and  close  the  argument.  Now  in  the  case  at 
bar  the  defendant,  by  his  answer,  admitted  everything  that 
was  alleged  by  the  plaintiffs  in  their  petition,  but  plead 
payment.  Accordingly,  it  was  altogether  unnecessary  on 
the  part  of  the  plain tffs  to  introduce  the  notes  sued  on  in 
evidence,  and  their  doing  so  could  not  change  the  status  or 
rights  of  the  parties  in  court. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  lemanded  for  further  proceedings  according  to  law. 

Beyebsed  and  remanded. 
The  other  judges  ooncor. 
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49  4621  O.  O.  Wells  and  J.  C.  Fletcher,  plaintiffs  in  er- 
ror, V.  William  Lamb,  assignee,  etc.,  defend- 
ant IN  error. 

Assignment  for  Creditors :  attachment  by  cbeditoss.  A 
firm  being  in  embarrassed  circumstances  prepared  an  assignment 
of  their  property  for  the  benefit  of  their  creditors,  and  held  the 
same  ready  to  be  delivered  to  the  sheriff.  The  assignment  was 
prepared  about  one  o'clock  A.M.,  on  Monday,  and  about  five 
o'clock  P.M.  of  said  day  the  deputy  sheriff  appeared,  apparently 
for  the  purpose  of  levying  certain  attachments  on  the  assigned 
property.  Before  any  attempt  was  made  to  levy  the  attachments, 
the  assignment  vras  delivered  to  and  accepted  by  him,  and  on 
the  next  day  transmitted  to  the  sheriff,  v?ho  had  the  same  re- 
corded immediately,  the  goods  being  in  possession  of  the  dep- 
uty sheriff.  Three  days  afberwards  other  vmts  of  attachment 
were  issued  and  levied  on  the  property.  An  assignee  having 
been  chosen  by  the  creditors,  who  brought  an  action  of  replevin 
and  obtained  possession  of  the  property,  Hddf  That  the  assignee 
was  entitled  to  the  possession  of  the  property. 

Error  to  the  district  court  for  Grage  county.  Tried 
below  before  Broady,  J. 

Griggs  &  Rinaher,  for  plaintiffs  in  error,  contended  that 
the  record  showed  the  assignment  was  made  Sept  10,  at 
1  A.M.,  that  it  was  handed  to  deputy  sheriff  about  4  p.m., 
Sept.  11,  transmitted  to  the  sheriff  Sept.  12,  and  filed  same 
day  at  12:12  p.m.  Hence,  after  the  signing  and  acknowl- 
edging of  said  assignment  thirty-nine  hours  elapsed  be- 
fore it  was  delivered  to  the  deputy  sheriff,  and  fifty-seven 
before  it  was  filed  for  record.  Therefore  the  assignee  is 
not  entitled  to  hold  the  property  in  controversy  as  against 
attaching  creditors  under  the  provisions  of  section  6,  Ch.  6, 
Comp^  Stat.  Execution  of  the  instrument  does  not  include 
"  delivery.  *'  The  assignment  was  not  filed  for  record 
within  twenty-four  hours  after  its  execution.  The  defend- 
ant seeks  to  avoid  this  objection  by  urging  that  the  instru- 


JULY  TERM,  1885.  35» 

Wells  V.  Lamb. 

ment  was  Dot  executed  until  it  was  delivered^  and  hence,  as 
it  was  filed  within  twenty-four  hours  after  it  was  handed 
to  the  deputy  sheriff,  it  is  valid.  There  are  in  the  act  it- 
self two  distinct  declarations  that  execution  does  not  include 
delivery y  and  in  the  absence  of  express  words  to  the  con- 
trary a  like  meaning  will  be  given  to  said  word  wherever 
it  occurs  in  the  act.  Pitiev.  Shipley,  46  Cal.,  164.  Hoag 
V.  Howard,  65  Id.,  564. 

J.  E.  Oobbey,  for  defendant  in  error. 

The  word  executed,  as  used  in  this  act,  was  intended  to 
have  its  ordinary  legal  meaning,  and  as  counsel  admit  that 
execute  ordinarily  includes  delivery,  their  argument  mast 
fall,  and  it  is  unnecessary  to  cite  authority  on  this  point. 
Plaintiffs  in  error  participated  in  the  assignment,  and  are 
now  estopped  from  impeaching  it.  Burrill  on  Assign- 
ment, 747,  and  cases  cited. 

Maxwell,  J. 

In  September,  1883,  Postlewait  &  Co.  were  doing  busi- 
ness at  Odell,  Diller,  and  Reynolds,  in  this  state,  the  firm 
at  that  time  consisting  of  J.  W.  Bowen  and  John  Postle- 
wait. Being  in  failing  circumstances,  on  the  11th  day  of 
September,  1883,  they  made  an  assignment  under  the  stat- 
ute to  the  sheriff  of  Gage  county.  Comp.  Stat.,  Ch.  6. 
This  assignment  was  duly  recorded  by  the  sheriff  of  said 
county  on  the  12th  of  that  month,  and  possession  taken  by 
him  of  the  property  so  assigned.  Afterwards  the  defend- 
ant in  error  was  duly  chosen  assignee  by  the  creditors  of 
said  firm,  and  accepted  the  trust  and  qualified  as  required 
bylaw. 

On  the  14th  of  September,  1883,  the  property  in  ques- 
tion was  taken  from  the  possession  of  the  sheriff  of  said 
county  by  Wells,  who  was  the  coroner  thereof,  and  Fletcher, 
who  was  a  constable,  at  the  suits  of  a  number  of  persons 
23 
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who  were  creditors  of  Postlewait  &  Co.  The  assignee,  on 
or  about  the  9th  of  October,  1883,  demanded  the  goods  in 
question  from  the  plaintiffs  in  error,  and  upon  their  refusal 
to  deliver  them  up  brought  an  action  of  replevin  and  ob- 
tained possession  of  the  property.  On  the  trial  of  the  cause 
the  court  found  in  favor  of  the  assignee,  and  rendered 
judgment  accordingly. 

It  appears  from  the  evidence  that  the  assignment  was 
prepared  about  one  o'clock  on  Monday  morning  of  the 
11th  day  of  September,  1882,  and  was  held  by  one  of  the 
partners,  ready  to  be  delivered  to  the  sheriff.  That  about 
5  o'clock  in  the  afternoon  of  that  day  one  Barnett,  a 
deputy  sheriff  of  that  county,  went  to  Odell  for  the  pur- 
pose, apparently,  of  levying  certain  writs  of  attachment  on 
the  property  in  question;  that  soon  after  his  an'ival  there, 
and  before  he  had  made  his  business  known,  one  of  the  part- 
ners delivered  the  assignment  to  him  and  requested  him  to 
take  possession  of  the  property  under  the  assignment,  which 
he  did.  The  assignment  was  sent  the  next*  day  to  Herron, 
the  sheriff,  who  immediately  had  the  same  recorded. 
Other  writs  of  attachment  seem  to  have  been  issued  on 
the  14th  of  that  month  and  delivered  to  the  plaintiffi  in 
error,  who  levied  upon  the  goods  under  the  writs.  The 
question  involved  is  the  right  to  the  possession  of  the 
property. 

Sec.  212  of  the  code  provides  that  "An  order  of  at- 
tachment binds  the  property  attached  from  the  time  of 
service." 

Sec.  205  provides  that  the  "  order  of  attachment  shall  be 
executed  by  the  sheriff  without  delay.  He  shall  go  to  the 
place  where  the  defendant's  property  may  be  found,  and 
there,  in  the  presence  of  two  residents  of  the  county,  de- 
clare that  by  virtue  of  said  order  he  attaches  said  property 
at  the  suit  of  such  plaintiff,"  etc.  It  will  thus  be  seen  that 
the  sheriff  had  acquired  no  lien  by  the  levy  of  the  attach«- 
inent  at  the  time  of  the  assignment,  and  that  the  attach- 
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ment  was  not  levied  until  three  days  after  the  assignment 
Was  made^  and  two  after  it  was  filed  and  recorded.  The 
assignment  was  made  under  the  act  of  1883,  and  no  rea- 
^n  has  been  given  why  it  should  be  declared  invalid. 
We  must  hold,  therefore,  that  the  right  of  the  assignee  is 
Buperior  to  the  attachments,  and  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


fitraENE  Brown,  appeixee,  v.  County  Commissioners 
OP  Merrick  County  and  John  L.  Means,  ap- 

I*ELLANT8. 

2-  Counties :  advebtisemekt  fob  bids  fob  bbidoes.  Where 
a  county  hoard  advertise  for  bids  for  the  erection  of  a  pnblio 
"bridge  which  will  cost  to  exceed  $500,  in  a  newspaper  printed 
and  of  general  drculation  in  the  county,  and  also  with  a  con- 
siderable circnlation  throughout  the  state,  but  one  adyertisement 
continued  for  four  consecutive  weeks  is  necessary. 

^'      — :    8SLBCTI0N  OF  PAPEB  TO  ADVEBTI8K  IN.    Where  the 

<x>unty  board  act  in  good  faith,  their  decision  as  to  the  selection 
of  a  paper  in  which  to  advertise  cannot  be  attached  in  a  collat- 
eral proceeding. 

^*  bridges  Between  A djoining  Count  ies.  Sections  87  and  88 
of  the  road  law  merely  authorize  the  county  boards  of  counties 
Separated  by  a  stream  to  meet  and  confer  togetlier  in  regard  to 
the  erection,  jointly,  of  a  bridge  across  such  stream,  and  to  en- 
ter into  a  joint  contract  for  that  purpose,  but  in  the  absence  of 
ft  contract  there  is  no  power  in  one  board  to  erect  or  repair  a 
bridge  across  such  stream,  and  compel  the  other  board  to  pay 
part  of  the  cost. 

i  Cknmties:  ebectiok  and  bepaib  op  bbidobb.  The  court 
will  not  control  the  discretion  of  the  coimty  board  as  to  what 
bridges  they  shall  erect  or  repair,  unless  there  is  a  clear  abuse 
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of  the  tmst,  eyen  where  there  are  not  sufficient  funds  available 
to  erect  or  repair  all  necessary  bridges.  So  long  as  such  board  act 
within  the  scope  of  their  authority,  an  iigunction  will  not  lie  to 
restrain  them. 


B.      ;     BRIDGES   BETWEEN   ADJOINING   COUNTIES:     PBECINCT 

BONDS.  Where  the  middle  of  a  stream  is  the  dividing  line  be- 
tween two  counties,  and  a  bridge  is  erected  across  said  stream 
by  the  county  board  of  one  of  such  counties,  without  the  co- 
operation of  the  county  board  of  the  other,  -the  county  erecting 
the  bridge  may  use  precinct  bonds,  voted  for  that  purpose  to 
complete  the  bridge  in  the  county  not  co-ox>erating  in  the  erec- 
tion of  the  bridge. 

6.  Bridges :  injunction  does  not  lie  to  eestbain  payment 
TO  CONTBACTOB.  A  tax  payer  who  seeks  to  enjoin  the  payment 
of  money  for  the  erection  of  a  public  bridge  which  he  claims 
is  being  constructed  in  violation  of  law,  must  act  with  reason- 
able promptness.  If  he  is  guilty  of  gross  laches,  and  knowingly 
permits  the  contractor  to  incur  liabilities  in  good  faith  in  the 
construction  of  the  greiiter  portion  of  the  work,  an  ixgunction 
will  be  denied. 

Appeal  from  Merrick  county.  Heard  below  before 
Post,  J. 

John  Pattersony  for  appellant  commissioners.  0.  A. 
AbboUy  for  appellant  Means. 

A.  Ewing  and  Jf.  WhUmoyer,  for  appellee. 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Merrick 
county  to  enjoin  the  county  commissioners  of  said  county 
from  issuing  the  warrants  of  Merrick  county  to  John  L. 
Means  for  building  a  public  bridge  across  the  Platte  river 
south  of  the  village  of  Clarks  in  said  county,  and  the  treas- 
urer from  paying  or  registering  the  same,  and  to  have  a 
contract  entered  into  by  said  commissioners  with  said  John 
L.  Means  on  or  about  the  20th  of  September,  1884,  for 
the  erection  of  said  bridge,  declared  null  and  void.     On 
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the  trial  of  the  cause  the  court  below  found  the  issues  in 
favor  of  the  plain tiff^  and  made  the  injunction  perpetual. 

It  appears  from  the  record  that  on  the  19th  day  of 
August,  1884,  the  county  commissioners  of  Merrick  county 
issued  a  proclamation  for  a  special  election  in  Clarksville 
precinct,  to  vote  on  a  proposition  to  issue  the  bonds  of  said 
precinct  to  the  amount  of  $3,000,  to  aid  in  building,  a 
bridge  over  the  Platte  river  south  of  the  village  of  Clarks; 
that  at  the  time  this  proposition  was  submitted  there  was  a 
public  bridge  over  the  river  near  the  point  where  it  was 
proposed  to  erect  the  new  one;  that  this  bridge  had  been 
erected  largely  with  funds  provided  by  the  precinct,  but 
the  bridge  was  then  a  public  thoroughfare  under  the  con- 
trol of  the  county  commissioners;  that  by  reason  of  the 
high  water  in  1 884  and  decay,  the  bridge  had  become  un- 
safe for  travel,  and  it  was  necessary  either  to  make  ex- 
pensive repairs  thereon  or  rebuild  it.  At  the  time  the 
county  commissioners  submitted  the  proposition  for  bonds 
in  Clarksville  precinct  they  caused  an  advertisement  to  be 
published  in  the  Nonpariely  a  newspaper  published  at 
Central  City,  in  said  county,  for  proposals  to  erect  the 
bridge  in  question,  and  use  such  materials  in  the  old  bridge 
as  were  suitable  for  that  purpose.  In  pursuance  of  such 
notice,  the  proposition  for  bonds  having  carried  in  Clarks- 
ville precinct,  the  commissioners  on  the  20th  day  of  Sep- 
tember, 1884,  let  the  contract  for  the  bridge  in  question  to 
John  L.  Means,  one  of  the  defendants,  for  the  sum  of 
$3.25  per  lineal  foot.  Mr.  Means  commenced  work  at 
once,  and  on  the  7th  day  of  December,  1884,  when  this 
suit  was  commenced  had  performed  about  three-fourths  of 
the  labor  in  building  the  bridge.  It  also  appears  that  at 
the  letting  of  the  contract  there  were  a  number  of  other 
bidders  and  that  Mr.  Means  was  the  lowest  bidder.  The 
Platte  river  at  the  point  where  the  bridge  is  located  has  a 
Dumber  of  channels,  the  widest  one  being  on  the  south 
side,  and  the  boundary  line  between  Polk  and  Merrick 
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counties  is  the  middle  of  the  south  chauuel.  There  is  tes- 
timony in  the  record  from  which  it  may  be  inferred  that 
the  county  commissioners  of  Polk  county  refused  to  join 
with  the  commissioners  of  Merrick  county  in  erecting 
the  bridge.  It  also  appears  that  the  cost  of  repairing 
the  old  bridge  would  have  been,  as  Mr.  Means  testifies^ 
about  $7,000.  The  plaintiff  is  a  resident  and  tax  payer 
of  Merrick  county,  and  has  resided  there  for  several  years. 
In  his  direct  examination  he  states  that  he  was  not  aware 
of  the  building  of  the  bridge  until  the  6th  day  of  Decem- 
ber, 1884.  On  cross-examination,  however,  he  states  he 
took  and  read  the  county  newspapers,  including  the  Non-- 
parklf  in  which  the  notice  was  published;  that  he  saw  the 
advertisement  for  the  letting  of  the  contract;  that  he  knew 
of  the  letting  of  the  contract  for  the  construction  of  the 
same.  He  had  formerly  been  one  of  the  county  commis- 
sioners of  Merrick  county  and  evidently  is  a  man  of  at 
least  ordinary  intelligence.  His  statement,  therefore,  on 
his  direct  examination,  unless  the  result  of  oversight,  is 
somewhat  remarkable. 

The  first  ground  in  the  petition  upon  which  an  injunc- 
tion is  claimed  is,  in  substance,  that  the  bridge  is  about 
2,500  feet  in  length,  and  will  call  for  the  expenditure  of 
$8,325,  and  no  advertisement  was  published  in  any  news- 
paper published  outside  of  Merrick  county  asking  for  bids 
for  the  building  of  said  bridge,  prior  to  the  letting  of  said 
contract;  nor  did  said  county  commissioners  of  record  at 
any  time  prior  to  the  letting  of  said  contract,  in  their  pub- 
lic proceedings  whilst  sitting  as  a  board  for  the  transaction 
of  the  business  of  said  county,  direct  any  advertisement  to 
be  published  in  any  newspaper  published  in  said  county^ 
asking  for  bids  for  the  building  of  said  bridge.  2d,  Be- 
cause the  Platte  river  separates  Merrick  from  Polk  county, 
and  the  whole  expense  is  to  be  borne  by  Merrick  county ; 
3d,  The  amount  of  road  and  bridge  fund  in  Merrick  county 
in  the  treasury  at  that  time  did  not  exceed  the  sum  of 


JULY  TERM,  1886.  359 

Brown  v.  Merrick  County. 

$2,389.69,  and  that  the  amount  of  the  levy  for  those  funds 
for  1884  did  not  exceed  the  sum  of  $6,241.83,  and  no  dis- 
tinct road  fund,  and  that  but  two-thirds  of  the  levy  is 
available  for  the  current  year,  etc.,  the  amount  to  be  ex- 
pended on  said  bridge  being  in  excess  of  the  funds  avail- 
able for  that  purpose.  It  is  also  alleged  that  on  the  7th 
day  of  October,  1884,  the  commissioners  delivered  to 
Means  a  warrant  on  the  bridge  fund  of  said  county  for  the 
sum  of  $1,200,  and  on  the  11th  day  of  November  of  that 
year  a  warrant  for  $1,800  on  said  fund,  "thus  anticipating 
and  undertaking  to  prevent  and  make  useless  the  taking 
appeal  on  the  part  of  any  tax  payer  of  said  Merrick  county 
who  might  desire  to  appeal  to  the  district  court  from  their 
order  allowing  said  warrants  within  ninety  days  from  the 
making  of  the  same,^'  etc.  These  grounds  will  be  con- 
sidered in  their  order. 
Mrd,  The  advertisement. 

Sec.  84  of  the  act  in  relation  to  roads  (Comp.  St.,  7,  Ch. 
78,)  provides  that,  "  Before  any  contracts  as  aforesaid  shall 
be  let,  the  county  commissioners  shall  advertise  for  bids 
therefor,  and  shall  require  bidders  to  accompany  their  bids 
with  plans  and  specifications  of  the  work,  and  they  may 
accept  the  most  suitable  plan  and  award  the  contract  ac- 
cordingly, or  may  reject  any  or  all  bids." 

"Sec.  85.  Such  advertisement  shall  state  the  general 
character  of  the  work,  and  shall  be  published  four  consecu- 
tive weeks  in  some  newspaper  printed  and  of  general  cir- 
culation in  the  county;  and  where  the  cost  of  the  work 
exceeds  five  hundred  dollars  such  advertisement  shall  also 
be  published  in  some  newspaper  printed  in  and  of  general 
circulation  throughout  the  state," 

The  amount  required  to  construct  this  bridge  clearly 
brings  it  within  that  class  of  cases  where  the  advertisemeut 
must  be  published  four  consecutive  weeks  in  a  news- 
paper printed  and  of  general  circulation  in  the  county,  and 
also  in  a  newspaper  printed  in  and  of  general  circulation 
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throughout  the  state.  A  newspaper  may  have  so  general 
a  circulation  as  to  embody  both  of  these  conditions.  In 
such  case  it  would  not  seem  to  be  necessary  to  insert  the 
advertisement  in  two  papers,  as  the  advertisement  in  one 
would  accomplish  all  that  was  desired,  viz.,  publicity,  in 
order  that  competition  in  bidding  may  be  induced  and  con- 
tracts let  for  the  lowest  price  possible.  The  county  board, 
however,  are  to  determine  in  the  first  instance  the  paper  or 
papers  in  which  the  advertisements  are  to  be  insert^,  and 
if  they  act  in  good  faith,  although  erroneously,  in  carrying 
out  the  law,  their  acts  in  that  regard  are  not  open  to  col- 
lateral attack.  Com.  of  Knox  County  v.  Aspinwally  21 
How,,  539.  Brovm  v.  Otoe  County,  f>  Neb.,  115.  Ellis 
V.  Karl,  7  Neb.,  382.  There  is  no  charge  of  bad  fiiith  on 
the  part  of  the  commissioners  or  of  fraud  or  corruption. 
The  testimony  shows  that  from  seventy-five  to  eighty  copies 
of  the  Nonpariel  circulated  in  nearly  all  parts  of  the  state 
outside  of  Merrick  county.  Other  papers  in  the  state  no 
doubt  have  a  much  greater  general  circulation  in  the  state, 
but  in  the  absence  of  fraud,  corruption,  or  bad  faith  on  the 
part  of  the  county  board,  or  of  injury  to  the  plaintifi", 
which  is  not  claimed,  this  cannot  be  inquired  into  in  this 
collateral  proceeding.  Their  first  ground  for  injunction, 
therefore,  is  not  well  taken. 

Second,  Because  the  Platte  river  separates  Merrick  from 
Polk  county,  and  the  expense  should  be  borne  equally  by 
those  counties. 

Sec.  87  of  the  act  relating  to  roads  provides  that "  bridges 
over  streams  which  divide  counties,  and  bridges  over 
streams  on  roads  on  county  lines  shall  be  built  and  re- 
paired at  the  equal  expense  of  such  counties,''  etc. 

Sec.  88  provides  the  mode  in  which  counties  may  enter 
into  joint  contracts  for  the  erection  and  repair  of  such 
bridges.  The  provisions  of  the  statute  apply  only  to  cases 
where  adjoining  counties  have  jointly  constructed  a  bridge 
or  bridges  over  a  stream  which  separates  them,  or  to  joint 
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contracts  of  such  counties  for  the  erection  of  such  bridges. 
There  is  no  provision  in  the  statute  in  the  absence  of  an 
agreement  by  which  one  county  may  compel  an  adjoining 
one  to  join  in  the  erection  or  repair  of  a  bridge  across  a 
stream  separating  one  county  from  the  other.  This  ques- 
tion was  before  the  supreme  court  of  Illinois  under  a  simi- 
lar statute.  Com^8  of  Highwaya  v.  Corn's  of  HighwaySj 
100  111.,  631.  After  copying  the  sections  of  the  statute,  it 
is  said:  "Neither  of  these  sections  directly  or  indirectly 
confers  authority  upon  the  commissioners  of  one  town  to 
compel  the  commissioners  of  an  adjoining  town  to  repair 
or  erect  a  bridge  on  a  town  line,  or  pay  one-half  of  the  cost 
of  such  bridge  after  it  may  be  erected  or  repaired.^'  IJie 
State  V.  Kearney  County,  12  Neb.,  6.  The  second  ground, 
therefore,  is  insufficient. 

Third.  That  the  amount  of  road  and  bridge  fund  on 
hand  at  the  time  the  contract  was  let  did  not  exceed 
12,089.69,  while  levy  for  those  funds  for  that  year  was 
the  sum  of  $6,241.83,  but  two-thirds  of  which  was  avail- 
able. This  would  place  at  the  disposal  of  the  commis- 
sioners more  than  $6,000  of  the  road  and  bridge  fund,  to 
which  should  be  added  the  Clarksville  precinct  bonds, 
making  more  than  $9,000  in  all.  The  exact  length  of  the 
bridge  does  not  appear,  being  estimated  at  from  2,100  to 
2,500  feet.  This  at  $3.25  per  lineal  foot,  even  if  we  take 
the  greatest  length  shown,  would  amount  to  but  little  more 
than  $8,000.  Mr.  Kramer,  one  of  the  county  commis- 
sioners, states  that  before  letting  the  contract  the  commis- 
sioners measured  the  river  by  tying  a  band  around  the 
felloe  of  a  wagon  wheel,  and  counting  the  revolutions, 
and  that  the  width  of  the  river  was  about  2,100  feet.  He 
also  testifies,  in  substance,  that  in  the  opinion  of  the  com- 
missioners, upon  actual  view,  the  best  interests  of  the  county 
required  the  construction  of  a  new  bridge. 

In  State  v,  Kearney  County,  12  Neb.,  6,  it  was  held 
that  where  there  are  not  sufficient   funds  in  the  county 
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treasury  to  repair  all  the  bridges  in  a  county,  the  court 
will  not  control  the  discretion  of  the  county  board  as.  to 
what  bridges  they  shall  erect  or  repair  unless  there  is  a 
clear  abuse  of  the  trust.  The  erection  and  repair  of 
bridges  in  a  county  are  specially  committed  to  the  county 
board  of  each  county.  Such  board  are  presumed,  frora 
personal  inspection  or  otherwise,  to  know  what  bridges 
should  be  erected  or  repaired.  So  long,  therefore,  as  such 
board  act  within  the  scope  of  their  authority  an  injunction 
will  not  lie  to  restrain  their  action.  But  it  is  said  that  even 
if  the  board  had  authority  to  construct  that  portion  of  the 
bridge  in  Merrick  county  it  had  no  power  to  cross  the  line 
into  Polk  county  and  erect  a  bridge  in  that  county.  This^ 
if  applied  to  a  stream  wholly  in  Polk  county,  doubtless  is 
true;  but  when  applied  to  a  stream  partly  in  both  coun- 
ties is  not  so  clear.  Nor  is  the  question  presented  in  this 
case.  The  statute  provides  that  the  southern  boundary  of 
Merrick  county  shall  be  the  middle  of  the  south  channel 
of  the  Platte  river.  (Comp.  Stat.,  Ch.  17.)  The  width  of 
the  south  channel  of  the  river  is  shown  to  be  about  1,300 
or  1,400  feet. 

The  right  of  the  county  board  to  use  the  bonds  donated 
by  Clarksville  precinct  for  the  completion  of  that  portion 
of  the  bridge  in  Polk  county  is  unquestioned.  Railroad 
Company  v.  Otoe  County^  16  Wall.,  667.  Walker  v.  City 
of  Cincinnati,  21  O.  S.,  14.  Sharpless  v.  Mayor,  21  Penn. 
St.,  147.  Goddin  v.  Crump,  8  Leigh,  120.  If  this  was 
not  so  the  right  to  make  donations  to  railways  as  public 
highways  could  not  be  maintained.  In  Railroad  v.  Otoe 
County  a  donation  to  a  railway  company  in  Iowa  which  pro- 
posed to  run  its  road  to  the  east  bank  of  the  Missouri  river 
opposite  or  near  Nebraska  City  was  sustained.  While  in 
Walker  v.  Cincinnati  the  power  of  the  city  to  issue  its 
bonds  for  the  purpose  of  constructing  a  railroad  from  Cin- 
cinnati south  through  ond  or  more  states  was  confirmed. 
The  testimony  shows  that  there  are  less  than  700  feet  of 
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the  bridge  in  Polk  county,  the  cost  of  which  was  less  thaa 
$2,000,  leaving  probably  not  less  than  $1,000  derived 
from  bonds  to  be  expended  on  other  parts  of  the  bridge* 
The  county  board,  therefore,  need  not,  and  probably  did 
not,  expend  any  part  of  the  road  and  bridge  fund  in  Polk 
county.     The  third  cause,  therefore,  is  untenable. 

Fourth.  But  even  if  the  county  board  had  exceeded  ita 
powers  somewhat,  a  tax  payer  eould  not  wait  until  the  con^ 
tractor  had  performed  a  considerable  portion  of  the  work 
of  which  the  public  would  have  the  benefit,  and  which 
would  be  lost  to  the  contractor,  and  then  enjoin  the  pay- 
ment of  the  work.  Whitney  Arms  Co.  v.  Barlow,  63  N* 
T.,  63.  (My  of  East  St.  Louis  v.  The  E.  St.  L.  G.  L.  Co.,  98 
111.,  415.  Bradley  v.  Ballard,  55  Id.,  4 13.  The  Rider  L. 
B.  Co.  V.  Roach,  97  N.  Y.,  378.  Tosh  v.  Adams,  10  Cu>^h., 
252.  In  the  last  case  cited  the  inhabitants  of  the  t(>w]) 
of  Natick  appropriated  $500  for  the  celebration  of  the  sec* 
ond  centennial  anniversary  of  the  settlement  of  the  town,, 
and  authorized  4he  committee  appointed  for  that  purpose 
to  draw  from  the  town  treasury  an  amount  not  exceeding 
the  sum  named.  The  committee  acting  under  this  vote 
proceeded  to  make  contracts  on  behalf  of  the  town  for  the 
purpose  named  and  expended  thereby  the  sum  of  $463.00. 
The  celebration  took  place  on  the  8th  of  October,  1851^ 
under  the  sanction  of  the  town,  and  all  the  expenditures 
were  made  prior  to  that  time.  On  the  18th  of  October, 
1851,  the  action  was  brought  to  enjoin  the  payment  of  the 
money.  The  court  say  (page  253),  "  It  is  a  well  estab- 
lished rule  in  equity  that  if  a  party  is  guilty  of  laches  or 
QDreasonable  delay  in  the  enforcement  of  his  rights  he 
thereby  forfeits  his  claim  to  equitable  relief.  This  rule  is. 
more  especially  applicable  to  cases  where  a  party  being 
cognizable  of  his  rights  does  not  take  those  steps  to  assert 
them  which  are  open  to  him,  but  lies  by,  and  suffers  other 
parties  to  incur  expenses  and  enter  into  engagements  and 
contracts  of  a  burdensome  character."     In  East  St  Louis: 
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V.  East  St.  Louis  G.  L.  Co.  the  defense  was  placed 
solely  on  the  ground  that  the  city  had  no  power  to  make 
the  contract.  It  was  held  even  if  there  was  a  defect  of 
power  in  the  corporation  to  make  a  contract,  yet  if  the 
-contract  was  not  in  violation  of  its  charter,  or  of  any  stat- 
ute prohibiting  the  contract,  and  the  corporation  had  in- 
duced a  party  who  relied  on  the  contract  to  expend  money 
in  the  performance  of  the  same  on  his  part,  the  corporation 
would  be  liable. 

In  Hitchcock  v.  GcUvestoUy  96  U.  S.,  341,  the  city  coun- 
dl  of  Galveston  had  contracted  with  Hitchcock  and  others 
for  the  construction  of  sidewalks,  to  be  paid  for  by  the 
issue  of  city  bonds.  After  the  work  was  partly  performed 
the  city  council  stopped  the  work  and  prevented  its  com- 
pletion. In  an  action  for  breach  of  the  contract  it  was 
contended  that  for  want  of  power  to  issue  the  bonds  the  en- 
tire contract  was  void,  and  no  action  could  be  maintained 
for  a  breach  thereof.  But  the  court  held  the  city  liable. 
iSiate  Board  of  Agriculture  v.  The  Oitizen&  Street  Railway y 
47  Ind.,407.  And  this  was  the  rule  adopted  by  this  court 
in  Clark  v.  Dayton,  6  !N"eb.,  192. 

The  plaintiff  in  this  case  permitted  Means  to  expend  his 
money  without  objection,  in  the  erection,  or  rather  re-con- 
struction, of  the  bridge,  although  he  knew,  or  at  least  had 
the  means  of  knowing,  that  the  contract  had  been  let  and 
the  bridge  was  then  being  constructed.  Yet  he  waited  be- 
fore bringing  this  action  until  the  work  was  so  far  com- 
pleted that  in  order  to  preserve  what  had  been  done  it  was 
necessary  to  complete  the  bridge.  It  is  but  justice,  there- 
fore, that  the  contractor  should  be  paid  for  his  work. 

There  is  no  equity  in  the  bill.  The  judgment  of  the 
court  below  is  reversed  and  the  action  dismissed. 

Keese,  J.,  concurs. 

Cobb,  Ch.  J.,  concurs  in  the  judgment  on  the  ground 
last  stated. 


r 
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A.  L.  Strang,  plaintiff  in  ebrob,  v.  C.  Ksickbauh^ 

DEFENDANT  IN  EBBOB. 

JTnrisdiction  of  Justice.  A  juatioe  of  the  peace  has  Jmisdiction 
to  the  extent  of  two  hundred  dollars  in  an  action  founded  on  tk 
bond,  biU,  promissory  note,  or  other  instrument  in  writing,  for 
the  payment  of  a  sum  of  money  certain.  BuUoek  o.  Jardanj  15 
Neb.,  665.     Burton  v.  Manning^  Id.,  669. 

Ebrob  to  the  district  court  for  York  county.  Heard 
below  before  Nobval,  J. 

A.  C.  Montgomery  and  QroffA  Mofdgcmeryy  for  plain- 
tiff in  error. 

Seott  &  Oilbert,  for  defendant  in  error, 

-  Maxwell,  J. 

In  December,  1882,  the  plaintiff  brought  an  action 
against  the  defendant  before  a  justice  of  the  peace  upon  two 
promissory  notes,  dated  December  23,  1879,  each  for  the 
sum  of  $50.00,  with  interest  at  ten  per  cent.  The  defend- 
ant set  up  a  counter-claim  for  $50.00,  and  on  the  trial  of 
the  cause  the  jury  returned  a  verdict  in  his  favor  for  the 
sum  of  $16.00.  The  plaintiff  then  appealed  the  cause  to 
the  district  court,  where  the  defendant  filed  a  motion  as  fol- 
lows :  "  Ck>me8  now  the  defendant  and  moves  the  court  to 
dismiss  the  cause,  for  the  reason  that  the  justice  had  no 
jurisdiction  of  the  subject  matter.'^  Th^  motion  was  sus- 
tained and  the  action  dismissed.  The  defendant  has  failed 
to  furnish  a  brief,  and  we  are  left  entirely  to  conjecture  aa 
to  the  grounds  upon  which  the  want  of  jurisdiction  was 
predicated.  It  was  probably  based  upon  section  1100  of 
the  Code,  which  requires  the  justice,  upon  entering  judg- 
ment upon  a  bond,  bill,  promissory  note,  or  other  instru* 
ment  of  writing  for  the  payment  of  a  sum  of  money  cer- 
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tain^  to  endorse  thereon  the  sum  for  which  he  shall  have 
entered  judgment^  '^provided  the  same  shall  not  exceed  one 
hundred  dollars/'  etc. 

This  question  was  before  this  court  in  BvUoek  v.  Jordan j 
15  Neb.,  665,  in  which  it  was  held  that  section  1103  as 
amended  in  1881,  whereby  the  jurisdiction  of  justices  of 
the  peace  was  extended  to  $200,  controlled  section  1100, 
and  that  therefore  the  apparent  limitation  in  section  1100 
to  $100  was  repealed.  The  same  ruling  was  had  in  Bur- 
ton V.  Manning,  16  Id.,  669.  These  cases  are  decisiye  of 
this.  The  judgmenf  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Reversed  ajsj>  BEicA2a>ED. 

The  other  judges  concur. 


18    8661 

==^  Henry  Keller,  plaintiff  in  error,  v.  John 

«i  6621  Keller,  defendant  in  error. 

1.  Account  Stated.      The  jnima  facie  presamption  is  in  favor  of 

on  acoonnt  which  has  been  stated  by  the  parties,  and  as  a  gen- 
eral rule  it  will  not  be  disturbed  unless  there  was  fraud  or  mis- 
take in  the  settlement  which  is  established  by  clear  proof. 

2.  :  evidence.  Where  there  has  been  a  settlement  of  ac- 
counts between  parties,  and  a  promissory  note  given  by  one  of 
the  m  for  the  amount  found  due,  the  burden  of  proof  is  on  the 
maker  of  the  note  to  show  that  the  settlement  did  not  inclnde 
debts  owing  to  him  from  the  adverse  party. 

Error  to  the  district  court  for  Clay  county.     Tried  be- 
low before  Weaver,  J. 

Hay €8  &  Taggart  and  W.  P.  Shockey,  for  plaintiff  in 
error. 

Hurd  &  ifaUera,  for  defendant  in  error. 
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This  18  an  action  upon  a  stated  account,  and  the  defense 
a  denial  and  plea  of  set-off.  On  the  trial  of  the  cause  the 
jury  returned  a  verdict  in  favor  of  the  defendant.  The 
))rincipal  error  relied  upon  is,  that  the  verdict  is  against 
the  weight  of  evidence  and  law  of  the  case. 

It  appears  from  the  evidence  that  the  parties  are 
brothers;  that  they  settled  in  Clay  county  in  1873,  the 
plaintiff  at  least  taking  a  homestead.  Another  brother 
named  Gotfried  had  settled  in  that  county  also,  and  the 
three  seem  to  have  assisted  each  other  in  the  cultivation  of 
their  land,  and  had  mutual  dealings.  In  1878  a  settlement 
was  had,  and  a  balance  found  due  the  plaintiff  from  the 
defendant,  who,  it  is  claimed,  thereupon  executed  a  note  to 
the  plaintiff  for  the  sum  of  $317.59,  due  in  four  years, 
without  interest.  The  plaintiff  claims  that  this  note  was 
surrendered  to  the  defendant  a  few  days  after  its  execution, 
upon  his  promise  to  pay  one-half  of  the  face  value  thereof 
out  of  his  share  of  an  estate  that  he  was  al)out  to  receive. 
All  the  testimony  tends  to  show  that  there  was  a  settlement 
between  the  parties  as  claimed  by  the  plaintiff,  and  the  ex- 
ecution of  the  note  by  the  defendant  to  the  plaintiff. 
There  is  also,  testimony  which  tends  to  show  that  this  note 
was  given  for  the  balance  due  the  plaintiff.  The  defend- 
ant in  his  evidence  admits  the  execution  and  delivery  of 
the  note,  but  claims  that  it  was  given  without  considera- 
tion. All  the  charges  in  the  alleged  set-off,  except  $10.50 
for  three  sacks  of  flour,  are  for  matters  existing  prior  to  the 
settlement. 

The  prima  facie  presumption  is  in  favor  of  an  account 
which  has  been  stated  by  the  parties,  and  the  general  rule 
is  that  it  will  not  be  disturbed  except  for  fraud  or  mis- 
take in  the  settlement  which  is  established  by  clear  proof. 
Valeniine  v.  Valentine,  2  Barb.  Ch.  R,  430.  Stenton  v. 
Jerome,  64  N.  Y.,  480.     Lookwood  v.  Thame,  11  N.  Y», 
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170.  And  the  burden  of  proof  is  upon  the  party  denying  the 
correctness  of  the  account.  Chappedelaine  v.  Dechenanx, 
4  Cranch,  306.  Kennedy  v.  Goodman,  14  Neb.,  685. 
Where,  however,  fraud  or  mistake  is  shown,  the  settle- 
ment will  to  that  extent  be  considered  as  having  been 
made  upon  mistake  or  imposition,  and  the  omissions  or 
mistakes  will  be  corrected. 

In  this  case  there  is  no  allegation  in  the  answer  of  fraud 
or  mistake  in  the  settlement.  It  is  denied  that  there  waa 
a  settlement,  but  in  this  it  is  clearly  proved  to  be  untrue. 
The  burden  of  proof  is  upon  the  defendant,  therefore,  to 
show  that  his  account  then  due  was  not  taken  into  con- 
sideration in  the  settlement.  If  the  plaintiff  had  been  in- 
debted to  the  defendant  at  that  time,  as  he  claims,  it  is  not 
very  probable  that  he  would  have  executed  a  promissory  note 
to  the  plaintiff  for  the  amount  found  due  to  him.  The  is- 
sues seem  to  have  been  made  up  by  the  parties  under  a 
misapprehension  as  to  the  evidence,  hence  the  real  questiona 
in  the  case — those  relating  to  the  stated  account — ^were  not 
fairly  submitted  to  the  jury.  This  may  be  remedied  ia 
another  trial.  As  the  verdict  is  against  the  clear  weight 
of  evidence  a  new  trial  must  be  awarded. 

BeYEBBED  AISTD  SEMAKDED. 

The  other  jadgeB  coneor. 
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The  Burlington  and  Missouri  River  Railroad 
Company  in  Nebraska,  plaintiff  in  error,  v. 
Christian  C.  Shoemaker,  defendant  in  er- 
ror. 

1.  Railroads:  damaob  to  stock.  Under  the  proyisions  of  sec- 
tions one  and  two  of  Chap.  72,  of  Ck>mp.  Statutes,  where  a 
party^s  Borae  gets  on  the  railroad  track  for  the  want  of  a  fence, 
such  as  the  law  requires  the  company  to  erect  and  maintain  to 
enclose  its  track,  and  while  on  or  near  the  track  is  frightened  by 
a  passing  train,  and  in  its  flight  is  injured  by  falling  through  a 
bridge  on  the  line  of  the  railroad,  and  no  negligence  or  willful 
misconduct  is  chargeable  to  the  agents  of  the  company  in  charge 
of  the  train  at  the  time,  and  where  no  injury  is  done  to  the 
horse  by  any  actual  collision  or  contact  with  the  engine  or  cars 
of  the  train,  the  railroad  company  will  not  be  liable  to  the 
owner  of  the  horse  for  such  iigury.  See  Schuriz  v,  I.  B.  &  W, 
R.  B.  Co.,  107  111.  R.,  577. 

9w   :    :    STATUTE  CONSTEUED.    The  true  meanuig  of 

sections  one  and  two  of  Chap.  72,  Comp.  Stat.,  is,  that  the  injury 
to  stock  must  be  caused  by  actual  collision;  that  is,  it  must  be 
done  by  the  agents,  engineers,  or  cars  of  the  company,  or  the 
locomotiyes,  engines,  or  trains  of  any  other  corporation  per- 
mitted and  running  oyer  or  upon  the  said  road,  or  the  willful 
misconduct  of  the  train  men  in  the  course  of  their  employment 
to  make  the  company  liable.     Id. 

3.    • :    .    Consequential  damages  resulting  from  fright 

to  animals,  not  caused  by  actual  collision,  or  any  negligence  or 
willful  misconduct  on  the  part  of  the  servants  of  the  company, 
are  not  embraced  in  the  statute.     Id. 

Error  to  the  district  court  for  Otoe  county.  Tried  be- 
low before  Pound,  J. 

T.  M,  Marquett  and  /.  W,  Deweese,  for  plaintiff  in  er- 
ror, cited:  1  Rorer  on  Railroads,  641.  2  Id.,  1579.  Hadden 
r.  Riidy  39  111.,  194.  R.  R.  Co.  v.  Hasket,  10  Ind.,  409. 
iJ.  R.  Co.  V.  Thomas,  60  Id.,  107. 

C.  M.  West  and  F.  M.  Fee,  for  defendant  in  error. 
24 
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Cobb,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Otoe 
county  by  Christian  C.  Shoemaker  against  the  B.  &  M. 
R.  R.  Co.  in  Nebraska.  Said  plaintiff,  by  his  petition, 
after  alleging  that  the  defendant  is  a  corporation,  etc., 
states  as  his  cause  of  action: 

"  That  on  the  evening  of  the  fourth  day  of  June,  or  the 
morning  of  the  fifth  day  of  June,  1883,  said  defendant  was 
operating  its  railroad  in  Otoe  county,  Nebraska,  said  road 
had  been  open  for  more  than  six  months  for  use  in  said 
county.  While  so  operating  the  same  at  the  time  above 
stated,  at  a  place  on  said  road  where  it  was  required  by 
law  to  fence  its  track,  but  had  failed  to  do  so,  said  defend- 
ant, by  its  agents  and  employes,  ran  an  efigine  and  train 
of  cars  over  and  against  one  gray  mare,  being  the  property 
of  plaintiff,  and  of  the  value  of  $175,  by  reason  of  which 
said  mare  was  injured,  from  which  injuries  she  died. 
Wherefore  plaintiff  claims  a  judgment  against  said  defend- 
ant for  the  sum  of  $175  and  costs." 

The  defendant's  answer  consists  of  a  general  denial.  The 
case  was  tried  to  a  jury,  who  found  and  rendered  their  ver- 
dict for  the  plaintiff,  and  assessed  his  damages  at  $137.75. 

The  defendant's  motion  for  a  new  trial  having  been 
overruled,  it  brings  the  cause  to  this  court  on  error;  there 
are  but  two  substantial  errors  assigned. 

^^  First.  The  court  erred  in  refusing  to  give  the  first 
instruction  requested  by  the  plaintiff  herein  marked  '1st.' 

*^  Second.  The  court  erred  in  giving  the  third  instruc- 
tion, marked  '3,'  on  its  own  motion." 

The  instruction  No.  1  requested  by  defendant  is  as  fol- 
lows: 

"1.  The  jury  are  instructed  that  the  evidence  in  the 
case  will  not  warrant  you  in  finding  a  verdict  against  the 
defendant.     You  will  therefore  decide  for  the  defendant" 

Instruction  No.  3,  by  the  court  on  its  own  motion,  is  as 
follows: 
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"3.  If  the  place  where  said  accident  to  plaintiflF's  mare 
happened  was  not  within  the  limits  of  any  town,  city,  or 
village,  it  was  the  duty  of  the  defendant  to  erect  and  main- 
tain fences  on  the  sides  of  the  railroad  on  the  part  thereof 
open  for  use,  suitable  and  amply  suflBcient  to  prevent  cattle 
and  horses,  etc.,  from  getting  on  such  railroad." 

It  appears  from  the  evidence  as  set  out  in  the  bill  of  ex- 
ceptions that  the  plaintiff  was  the  owner  of  a  certain  gray 
mare,  which,  on  the  day  of  the  night  in  question,  was  lar- 
iated by  him  out  on  the  prairie,  and  it  is  supposed  that  she 
got  loose  from  the  lariat  ^^  and  happened  down  on  the  rail- 
road for  some  cause,  where  McKee  had  a  pasture  fenced, 
and  wanted  to  go  there  I  suppose/' 

That  on  the  following  morning  she  was  found  in  Mo- 
Kee's  pasture  near  the  railroad,  with  her  leg  broken. 
There  were  animal's  tracks  on  the  side  of  the  railroad 
passing  along  on  the  south  side  of  the  track  for  nearly  an 
eighth  of  a  mile  to  near  a  bridge  across  a  considerable 
creek.  Upon  the  bridge  there  were  hairs  and  other 
signs  indicating  that  a  gray  animal  had  fallen  from  the 
bridge  into  the  creek.  There  were  also  signs  on  the  mar- 
gin of  the  creek  below  showing  where  it  had  fallen;  and 
by  following  the  tracks  out  of  the  creek  and  through  a 
cornfield  and  pasture,  the  owner  was  enabled  to  find  the 
mare  in  her  crippled  condition.  The  owner,  as  well  as  an- 
other witness,  testified  to  hearing  a  train,  and  only  one, 
pass  during  tne  night.  On  the  other  hand,  two  witnesses 
on  the  part  of  the  defendant,  to- wit,  the  conductor  of  the 
said  train  and  another  person  who  was  on  the  caboose  of  a 
train  which  passed  that  point  between  twelve  and  one  o'clock 
that  nightj  testified  that  that  was  the  only  train  which 
passed  there  that  night;  that  said  train  consisted  of  nine- 
teen freight  cars  and  a  caboose,  going  east;  that  between 
twelve  and  one  o'clock,  about  a  mile  and  a  half  west  of 
Syracuse,  the  train  being  running  at  about  the  rate  of  fif- 
teen miles  per  hour,  the  witness  (one  of  them)  standing 
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looking  oat  ot  the  south  door  of  the  caboose  with  his  con- 
ductor's lantern  in  his  hand,  the  train  passed  two  animals, 
one  dark  and  one  gray,  the  gray  one  ran  a  hundred  yards 
by  the  side  of  the  freight  cars  and  as  the  way  car  passed 
her  she  jumped  right  in  the  center  of  the  track ;  tliat  that 
was  the  last  the  witness  saw  of  her;  that  the  train  passed 
the  bridge  very  shortly  after  passing  the  animals  and 
where  the  gray  mare  jumped  on  to  the  track;  that  neither 
the  engine  nor  any  part  of  the  train  struck  either  of  the 
animals  or  any  animal  on  that  night;  that  the  animals 
seemed  greatly  frightened  and  ran  for  a  considerable  dis- 
tance along  and  near  the  track  before  the  train  passed 
them. 

There  was  thus  not  only  no  evidence  of  the  train  having 
struck  the  animal,  but  the  evidence  of  two  witnesses  that  the 
train  passed  her  without  striking  her. 

Our  statute,  sections  one  and  two  of  chapter  72,  Comp* 
Stat.,  after  providing  that  railroads  shall  be  fenced,  etc.,^ 
proceeds  as  follows :  "And  so  long  as  such  fences  and  cattle 
guards  shall  not  be  made  after  the  time  hereinbefore  pres- 
cribed for  making  the  same  shall  have  elapsed,  and  when 
such  fences  and  guards,  or  any  part  thereof,  is  not  in  suffi- 
ciently good  repair  to  accomplish  the  objects  for  which  the 
same  as  herein  prescribed  is  intended,  such  railroad  cor- 
poration and  its  agents  shall  be  liable  for  any  and  all  dam- 
ages which  shall  be  done  by  the  agents,,  engineers,  or 
trains  of  any  such  corporation,  or  by  the  locomotives,  en- 
gines, or  trains  of  any  other  corporation  permitted  and 
running  over  or  upon  their  said  railroad,  to  any  cattle, 
horses,  sheep,  or  hogs  thereon." 

Again,  **Any  railroad  company  hereaft;er  running  or 
operating  its  road  in  this  state,  and  failing  to  fence  on  both 
sides  thereof  against  all  live  stock  running  at  large,  at  all 
points,  shall  be  absolutely  liable  to  the  owner  of  any  live  stock 
injured,  killed,  or  destroyed  by  their  agents,  employes,  or 
engineers,  or  by  the  agents,  employes,  or  engines  belong- 
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ing  to  any  other  railroad  company  running  over  and  upon 
such  road  or  there  being." 

The  statutes  of  Illinois^  Indiana,  and  Missouri  on  the 
subject  of  the  liability  of  railroad  companies^  whose  tracks 
are  suffered  to  remain  unfenced,  for  live  stock  killed  by 
their  trains,  are  substantially  the  same  as  those  of  our  own 
state  above  quoted,  and  the  sjupreme  courts  of  each  of 
those  states  in  the  cases  cited  in  the  brief  of  counsel  have, 
upon  facts  quite  similar  to  those  of  the  case  at  bar,  held, 
that  an  actual  and  direct  collision  by  the  engine  or  train, 
or  some  portion  of  it,  with  the  animal  killed  or  injured  is 
indispensable  to  a  holding  of  liability  on  the  part  of  the 
company.  The  reasoning  of  these  cases  rests  chiefly  upon 
the  meaning  of  the  words  of  the  statute.  That  the  lan- 
guage of  the  statute  making  the  company  ^^  liable  for  all 
damage  which  may  be  done  by  the  ^  agents,  engines,  or 
«irs '  of  such  corporations  to  cattle,  horses,  or  other  stock  ^' 
i;ould  not  be  extended  to  embrace  damages  done  to  them- 
selves by  such  stock  in  consequence  of  fright,  although 
such  fright  might  be  caused  by  the  sight  or  sound  of  pass- 
ing trains  on  such  unfenced  railroad.  The  opinion  in  the 
Missouri  case  is  predicated,  in  part,  also,  upon  the  object  of 
the  act  declaring  the  liability  in  cases  of  damage  to  stock  by 
the  "  agents,  engines,  or  cars  '^  of  railroad  companies  whose 
tracks  remain  unfenced.  Such  object  being  declared  to 
have  been  "  not  exclusively  for  the  benefit  and  protection 
of  the  owners  of  stock  who  were  liable  to  suffer  loss  and 
damage,  but  also  as  a  public  regulation  for  the  safety  of 
passengers,  and  the  traveling  public,  who  are  exposed  to 
danger  and  peril  in  case  of  collision."  To  these  considera- 
tions the  following  may  be  added  :  One  object  which  the 
legislature  had  in  view  in  the  passing  of  these  provisions 
was  to  induce  the  railroad  companies  to  fence  their  tracks, 
and  keep  them  fenced.  It  therefore  sought  to  hold  the 
owners  of  unfenced  railroads  absolutely  liable  for  such 
damage  to  live  stock   as  only   might  proximately  result 
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from  the  unfenced  condition  of  the  railroad,  and  not  for 
such  as  might  be  common  to  all  railroads  fenced  as  well  as 
unfenced.  The  statute  of  no  state,  to  my  knowledge,  has 
prescribed  the  distance  which  the  fence  shall  be  from  the 
track  over  which  the  trains  pass.  And  in  point  of  fact,  in 
the  case  of  some  of  the  best  fenced  railroads  they  are  at 
some  points  very  near.  And  any  person  of  experience 
knows  that  it  often  occurs  that  horses  and  teams  driven  on 
the  highway  near  a  railroad  track,  but  outside  of  the  fence, 
become  frightened  at  the  sight  and  sound  of  passing  trains, 
and  by  reason  of  such  fright  damage  themselves,  their 
drivers,  and  the  vehicles  to  which  they  are  attached.  The 
liability  of  sucli  animals  to  become  thus  frightened,  and  to 
become  thus  damaged,  depends  in  no"  degree  upon  the 
fenced  or  unfenced  condition  of  the  railroad.  Hence  it  ia 
obvious  that  in  declaring  an  absolute  liability  for  damage 
to  live  stock  by  trains  in  cases  where  the  railroad  should 
be  suffered  to  remain  unfenced  as  an  inducement  and  in- 
centive to  railroad  companies  to  fence  their  tracks,  and 
thus  protect  the  lives  of  the  traveling  public,  as  well  aa 
the  property  of  the  citizens  of  the  country  through  which 
the  railroad  passes,  from  loss  by  collisions,  the  legisla- 
ture only  had  in  view  such  damages  to  live  stock  as  were 
practically  confined  to  unfenced  railroads,  and  not  such  as 
were  common  to  all  railroads  fenced  as  well  as  unfenced. 

Therefore,  upon  reason  as  well  as  upon  authority,  the  case 
made  by  the  plaintiiF  in  the  court  below  failed  to  estab- 
lish a  liability  upon  the  railroad  company  for  the  damage 
to  the  gray  mare,  and  the  district  court  should  have  told 
the  jury  so. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

Revebsed  and  remanded. 

The  other  judges  concur. 


r 
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John  King,  pijlintifp  in  ebror,  v.  State  op  Ne-  |  Jo  ^| 
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A  Becognisance  for  the  appearance  of  a  x>er8on  charged  with 
an  offense  is  an  obligation  of  record,  and  becomes  such  when 
taken  and  filed  in  the  court  to  which  it  is  returnable. 

.     By  the  provisions  of  the  Criminal  Code  a  recognizance 
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taken  by  a  justice  of  the  peace  acting  as  an  examining  magis- 
trate becomes  an  obligation  of  record  when  returned  by  the  jus- 
tice of  the  peace  to  the  clerk  of  the  district  court,  and  is  by  him 
entered  of  record  as  required  by  section  383  of  the  Criminal  Code. 

3.    .     A  recognizance  proper,  unless  when  taken  out  of  court, 

should  not  be  signed;  but  when  it  is  properly  taken  apd  cer- 
tified the  signatures  of  the  recognizors  may  be  treated  as  sur- 
plusage and  the  instrument  held  valid.  Irwin  v.  The  State,  10 
Neb.,  326. 

4.    .     The  Criminal  Code  does  not  require  a  recognizance  taken 

by  a  justice  of  the  peace  when  sitting  as  an  examining  magistrate 
to  be  entered  upon  his  docket. 

5.    .     Where  a  person  was  charged  with  the  commission  of  an 

offense,  and  upon  being  held  to  bail  by  the  examining  magis- 
trate, entered  into  a  recognizance  with  sureties  for  his  appear- 
ance at  the  next  term  of  the  district  court,  and  subsequently 
left  the  state,  and  committed  a  crime  in  another  state  where  he 
was  arrested  and  imprisoned,  and  thus  by  his  own  Yoluntary 
act  rendered  it  out  of  his  power  to  appear  in  this  state  to  an- 
swer to  the  crime  with  which  he  was  charged;  Held,  That  these 
facts  would  constitute  no  defense  to  an  action  against  his  sure- 
ties npon  his  recognizance. 

8» .    Where  a  recognizance  was  given  for  the  appearance  of  a 

defendant  to  answer  a  "charge  against  him  for  larceny,"  Held, 
That  the  fact  that  the  complaint  was  defective  could  not  be  as- 
serted as  a  defense  to  an  action  upon  such  recognizance  after  for- 
feiture. 

Ebror  to  the  district  court  for  Cass  county.     Tried  be- 
low before  Pound,  J. 

OriJtes  &  Ramsey y  for  plaintiff  in  error. 

J.  B.  Strode,  District  Attorney,  for  defendant  in  error. 


376       SUPREME  COURT  OF  NEBRASKA. 

Kingr  V.Stat©. 

Reese,  J. 

This  action  was  brought  in  the  district  court  of  Cass 
county  upon  the  following  instrument : 

"  The  State  op  Nebraska,  \ 
" County.       j^- 

"  Be  it  remembered,  that  on  the  27th  day  of  December, 
A.D.  1882,  Wm.  Greek  and  John  King  personally  appeared 
before  me,  G.  C.  Cleghorn,  one  of  the  justices  of  the  peace 
within  and  for  the  said  county  of  Cass,  and  jointly  and 
severally  acknowledged  themselves  to  owe  the  state  of  Ne- 
braska the  sum  of  two  hundred  and  fifty  dollars,  to  be 
levied  of  their  goods,  chattels,  lands,  and  tenements,  if  de- 
fault be  made  in  the  following  condition,  to-wit : 

"  The  condition  of  this  recognizance  is  such  that  if  the 
above  bounden  William  Greek  shall  personally  be  and  ap- 
pear before  the  district  court  of  second  judicial  district  of 
Nebraska,  held  within  and  for  the  county  of  Cass,  on  the 
first  day  of  the  term  thereof  next  to  be  holden  in  and  for 
the  county  aforesaid,  then  and  there  to  answer  a  charge  of 
grand  larceny  and  abide  the  judgment  of  the  court,  and 
not  depart  without  leave,  then  this  recognizance  shall  be 
void ;  otherwise  it  shall  be  and  remain  in  full  force  and 
virtue  in  law. 

"  Wm.  Greek, 
"  John  King. 

'*  Taken  and  acknowledged  before  me  on  the  day  and 
year  first  above  written. 

"  G.  C.  Cleghorn, 

^^  Justice  of  the  Peace!^ 

The  indorsements  upon  the  back  of  the  instrument  are 
as  follows: 
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"bail  bond. 
«  The  State  of  Nebraska  ^ 

"Wm.  Greek.  J 

"Filed  this  27th  of  December,  1882, 

"  G.  C.  Cleghorn, 

"  Justice  of  the  Pecbce. 

"  I  hereby  certify  on  oath  that  I  am  worth  over  and 
above  all  debts  and  incumbrances  and  exemptions  $260. 

"  John  King. 

"Subscribed  and  sworn  to  before  me  this  27th  day  of 
December,  a.d.  1882. 

"  G.  C.  Cleghorn,  J.  P." 

Upon  the  trial  all  the  signatures  to  and  endorsements 
upon  this  instrument  were  admitted  to  be  genuine,  but 
plaintiff  in  error  objected  to  its  introduction  in  evidence, 
and  assigned  the  following  grounds  of  objection  (quoting 
from  the  record) : 

"It  is  a  bond  and  not  a  recognizance.  It  is  not  a  record, 
of  any  court  It  is  not  entered  on  the  docket  of  said  jus* 
tioe  of  the  peace.  It  is  a  loose  piece  of  paper  which  was 
not  entered  on  the  said  docket.  It  has  never  been  certified 
to  this  court  by  said  justice.  It  has  never  been  entered 
on  the  appearance  docket  of  this  court  with  the  date  and 
amount  thereof  and  the  names  of  the  sureties.  That  there 
is  no  such  record.  That  the  same  is  incompetent  evi- 
dence." 

These  objections  were  overruled,  and  upon  the  eixceptions 
of  plaintiff  in  error  being  entered,  he  prosecutes  error  in  this 
court,  assigning  said  ruling  for  error. 

The  testimony  shows  that  a  criminal  charge  was  made 
against  the  principal,  Greek,  and  upon  his  being  held  to 
answer  to  the  action  of  the  next  grand  jury  by  the  justice 
he,  with  his  surety,  King,  plaintiff  in  error,  entered  into 
the  obligation  above  quoted.     It  is  also  shown  that  a  tran- 
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script  of  the  docket  of  the  justice  of  the  peace  was  prop- 
erly certified  to  the  district  court  accompanied  by  the  com- 
plaint^ warrant,  and  recognizance,  and  the  proper  entries 
made  upon  the  district  court  recoixls,  including  the  appear- 
ance docket. 

The  principal  question  here  presented  is,  whether  the  in- 
strument declared  on  is  or  is  not  a  recognizance,  and 
whether  it  has  any  binding  force,  it  being  taken  upon  a 
separate  piece  of  paper  by  the  justice  and  not  copied  into 
his  docket,  a  simple  recital  being  made  therein  showing 
the  fact  of  the  taking  of  the  recognizance  with  the  names 
of  the  surety.  This  question  is  an  important  one,  for  if  it 
is  not  a  valid  recognizance  the  effect  of  so  holding  would 
be  to  render  void  nearly  if  not  quite  all  of  the  recogni- 
zances taken  by  the  inferior  courts  of  the  state,  as  it  has 
been  to  some  extent  the  practice,  so  far  as  we  know,  to  use 
the  blank  and  form  used  in  this  case.  But  while  this  is 
true,  it  is  equally  true. that  the  judgment  of  the  district 
court  should  not  be  upheld  on  that  ground  alone.  There- 
fore, if  the  instrument  sued  on  is  not  a  recognizance  under 
the  statutes  of  this  state  and  the  decisions  of  the  courts  of 
the  country,  it  is  the  duty  of  this  court  to  so  declare. 

From  a  careful  examination  of  the  question  here  pre- 
sented, we  are  led  to  the  conclusion  that  the  writing  sued 
on  is  such  a  recognizance  as  is  contemplated  by  our  statute, 
and  as  such  is  valid.  We  do  not  hold  that  one  taken  in 
the  form  contended  for  by  plaintiff  in  error  would  be 
void,  but,  upon  the  contrary,  we  think  it  would  be  good; 
but  that  question  is  not  before  us. 

In  Chitty's  Criminal  Law,  90,  it  is  said:  "A  recogni- 
zance is  an  obligation  of  record  entered  into  before  a  mag- 
istrate duly  authorized  for  that  purpose,  with  condition  to 
appear  at  the  sessions  or  assizes.  The  party  need  not  sign 
this  recognizance,  but  the  record  is  afterwards  made  out  on 
parchment,  and  is  subscribed  by  the  justice  before  whom  it 
is  taken.'' 
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Blackstone  defines  a  reoognizanoe  to  be,  "An  obligation 
of  record  entered  into  before  a  court  or  officer  duly  au- 
thorized for  that  purpose,  \ivith  a  condition  to  do  some  act 
required  by  law,  which  is  thereip  specified/*  2d  Black. 
Com.,  341.     See  also  2  Bouv.  Law  Die.  (Recognizance). 

In  State  v.  Orippen,  1  O.  8.,  401,  Bartley,  Judge,  says: 
"A  recognizance  is  an  obligation  of  record  entered  into  be- 
fore some  court  of  record  or  magistrate  duly  authorized, 
conditioned  for  the  performance  of  some  particular  act.  It 
is  equal  in  solemnity  to  and  in  some  respects,  at  common 
law,  takes  priority  over  an  ordinary  bond.  A  recogni- 
zance differs  from  a  bond  in  this:  That  while  the  latter^ 
which  is  attested  by  the  signature  and  seal  of  the  obligor,, 
creates  a  fresh  or  new  obligation,  the  former  is  an  acknowl- 
edgment of  record  of  an  already  existing  debt.  *  *  * 
To  be  a  recognizance  it  is  essential  not  only  that  the  in- 
strument be  in  writing,  but  also  that  it  be  a  matter  of 
record.'' 

It  then  becomes  necessary  to  inquire  whether  the  recog- 
nizance in  this  case  is  of  record.  We  are  unable  to  find 
auything  in  the  statutes  of  this  state  requiring  a  justice  of 
the  peace  to  enter  a  recognizance  upon  his  docket  If  such 
a  provision  does  not  exist  then  we  should  be  content  with 
the  law  as  it  is,  as  we  have  no  authority  to  inject  into  a 
statute  words  which  the  law  maker  has  omitted  and  which 
are  not  "understood"  or  clearly  implied  by  the  law.  State^ 
ex  rd.  MoBride,  v.  Long,  17  Neb.,  502. 

Turning  our  attention  to  the  statutes  of  this  state  upon 
the  matter  of  recognizances,  we  find  by  reference  to  the  law 
of  examinations  before  magistrates  the  following  provis- 
ions: 

Section  298  of  the  Criminal  Code  provides  in  substance 
that,  when  for  any  reason  it  shall  become  necessary  to  ad- 
journ a  trial  to  another  day,  "the  person  accused  may  enter 
into  a  recognizance  before  the  magistrate  with  good  and 
sufficient  security,  to  be  approved  by  the  magistrate,  ia 
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"Such  amount  as  he  shall  deem  reasonabky  conditioned  for 
the  appearance  of  such  person  before  such  magistrate  at  a 
place  and  day  and  hour  in  said  recognizance  specified/'  etc. 

By  sec.  299,  it  is  provided  that,  "  If  any  pei-son  recog- 
nized agreeably  to  the  last  preceding  section  shall  fail  to 
appear  at  the  time  appointed,  or  shall  otherwise  &il  to 
comply  with  the  conditions  of  the  recognizance,  the  magis- 
trate shall  declare  the  same  forfeited,  and  transmit  a  tran- 
script of  his  proceedings,  together  with  the  recognizance,  to 
the  clerk  of  the  proper  court,'*  etc. 

Another  fundamental  rule  for  the  construction  of  statutes 
may  be  here  invoked,  and  that  is,  in  such  construction  all 
^ords  and  phrases  should  be  given  some  use  and  meaning, 
if  possible,  consistent  with  the  purposes  of  the  act.  This 
being  true,  we  might  well  pause  here  and  ask  what  mean- 
ing can  be  given  to  the  words,  '*  together  with  the  recog- 
nizance," in  the  foregoing  section,  if  the  recognizance 
must  be  entered  upon  the  docket  of  the  justice?  If  it  is 
'entered  upon  the  docket  it  would  be  included  in  the  tran- 
script sent  to  the  clerk,  and  there  would  be  no  recognizance 
to  send  along. 

Sec.  303  provides,  if  the  magistrate  finds  that  ''an  offense 
has  been  committed  and  there  is  probable  cause  to  believe 
the  prisoner  guilty,  the  magistrate  shall  bind  by  recogni- 
sance such  witnesses  against  the  prisoner  as  he  shall  deem 
necessary,  to  appear  and  testify  before  the  court  having 
cognizance  of  the  case. 

Sec.  807  provides  that,  "If  an  offense  for  which  the 
prisoner  is  held  to  answer  be  bailable,  and  the  prisoner 
cffers  sufiicient  bail,  a  recognizance  shall  be  taken  for  his 
appearance  to  answer  the  charge  before  the  court  in  which 
the  same  is  cognizable,"  etc. 

Sec.  306  is  as  follows:  "It  shall  be  the  duty  of  every 
magistrate  in  criminal  proceedings  to  keep  a  docket  thereof 
as  in  civil  cases.  All  recognizances  taken  under  this  title, 
together  with  a  transcript  of  the  proceec'ings  where  the 
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defendant  is  held  to  answer^  shall  be  certified  and  returned 
forthwith  to  the  clerk  of  the  court  at  which  the  prisoner  ia 
to  appear.  The  transcript  shall  contain  an  accurate  bill  of 
all  the  costs  that  have  accrued  and  the  items  composing  the 
same." 

This  section  is  directly  applicable  to  the  case  at  bar« 
By  it  we  find  not  only  that  recognizances  are  not  required 
to  be  written  in  the  docket,  but  it  is  fairly  implied  that 
they  shall  not  be.  "All  recognizances  taken  under  this 
title,  together  with  transcript  of  the  proceedings  (which  evi^ 
dently  means  a  transcript  of  the  docket)  *  *  *  shall 
be  certified  and  returned/'  etc.  Nothing  can  be  plainer  than 
that  the  transcript  and  the  recognizance  are  contemplated 
here  as  in  section  299  above  referred  to,  as  separate  and 
distinct  instruments. 

As  the  word  "recognizance/'  as  used  in  the  Criminal 
Code,  must  have  substantially  the  same  meaning  wherever 
used,  some  additional  light  may  be  had  by  reference  to  its 
use  in  other  parts  of  the  code. 

Sec.  324  provides  for  appeals  to  be  taken  by  a  defend- 
ant from  a  judgment  of  conviction  rendered  by  a  magis- 
trate, and  in  this  section  the  following  occurs:  "No  appeal 
shall  be  granted  or  proceedings  stayed  unless  the  appellant 
shall,  within  twenty-four  hours  after  the  rendition  of  such 
judgment,  enter  into  a  recognizance  to  the  people  of  the 
state  of  Nebraska  in  a  sum  not  less  than  one  hundred  doK 
lars,  and  with  sureties  to  be  fixed  and  approved  by  the 
magistrate  before  whom  said  proceedings  were  had,  condi- 
tioned for  his  appearance  at  the  district  court  of  the  county 
at  the  next  term  thereof,  to  answer  the  complaint  against 
him.  The  magistrate  from  whose  judgment  the  appeal  is 
taken  shall  make  return  of  the  proceedings  had  before  hira, 
and  shall  certify  the  complaint  and  warrant,  together  with 
all  recognizances,  to  the  said  district  court  on  or  before  the 
first  day  of  the  next  term  thereof,''  etc. 

This  section,  like  those  heretofore  examined,  clearly  im- 
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plies  a  recognizance  separate  and  distinct  from  the  tran- 
script of  the  proceedings  as  shown  by  the  docket. 

Sec.  383,  which  provides  for  the  filing  and  record  of  re- 
cognizances, is  as  follows:  "Whenever  a  transcript  or  re- 
cognizance shall  be  returned  to  the  clerk  it  shall  be  his 
duty  to  enter  the  same  upon  the  appearance  docket  of  the 
court,  together  with  the  date  of  the  filing  of  the  transcript 
and  recognizance,  the  date  and  amount  of  the  recognizance, 
the  names  of  the  sureties,  and  the  costs;  whereupon  the 
same  shall  be  considered  as  of  record  in  such  court,  and 
proceeded  on  by  process  issuing  out  of  said  court  in  the 
same  manner  as  if  such  recognizance  had  been  entered  into 
before  such  court;  and  when  any  court  having  cognizance 
of  a  crime  shall  take  a  recognizance  it  shall  be  a  sufficient 
record  thereof  on  the  journal  of  such  court  to  enter  upon 
the  journal  the  title  of  the  cause,  the  crime  charged,  the 
name  of  the  party,  and  his  sureties  thereto,  the  amount  of 
such  recognizance,  and  the  time  therein  required  for  the 
appearance  of  the  accused ;  and  the  same  shall  be  consid- 
ered as  of  recoixi  in  such  court,  but  in  making  up  the  com- 
plete record  in  any  case  where  one  is  required  to  be  made, 
all  recognizances,  whether  returned  to  or  taken  in  such 
court,  shall  be  recorded  in  full  if  required  by  the  prosecut- 
ing attorney  or  the  accused." 

We  have  copied  this  section  at  length  for  two  purposes, 
one  of  which  we  will  notice  hereafter;  the  other  is  to  show 
that  here  as  elsewhere  the  law-maker  has  kept  up  the  dis- 
tinction between  the  transcript  and  the  recognizance.  We 
find  no  warrant  anywhere  for  saying  that  the  recognizance 
when  taken  by  a  justice  of  the  peace  must  be  entered  on 
his  docket. 

The  recognizance  in  this  case  complies  with  the  require- 
ments of  the  common  law  without  reference  to  our  statutes. 
Suppose  no  signatures  were  appended  to  it  we  have  every 
element  of  the  common  law  recognizance.  It  has  been 
held  by  this  court  that  the  signatures  of  the  parties  ac- 
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knowledging  it  cannot  afifect  ite  validity.  Irvnn  v.  The 
&ate,  10  Neb.,  329.  We  then  have  the  certificate  of  the 
magistrate  that  the  parties  to  it  personally  appeared  before 
him  and  severally  acknowledged  themselves  to  owe  the 
State  of  Nebraska  the  sum  specified,  to  be  levied  of  their 
goods,  chattels,  lands,  and  tenements,  if  default  be  made  in 
the  conditions  named. 

By  some  writers  it  is  said  that  a  recognizance  differs 
from  a  bond  in  this:  That  while  the  latter,  which  is  at- 
tested by  the  signature  and  seal  of  the  obligors,  creates  a 
fresh  or  new  obligation,  the  former  is  an  acknowledg- 
ment on  record  of  an  already  pre-existing  debt.  This  for- 
mality is  observed  in  the  recognizance  in  the  case  at  bar. 
They  acknowledge  that  they  owe,  etc.,  thereby  acknowl- 
edging a  pre-existing  debt.  The  instrument  possesses  all 
the  requirements  of  the  oldest  and  most  technical  common 
law  recognizance,  providing  it  is  found  to  be  an  obligation 
of  record. 

Upon  this  branch  of  the  case  it  becomes  material  to  in- 
quire what  is  meant  by  the  words,  "of  record."  We  think 
this  phrase  had  its  origin  in  the  customs  of  times  some- 
.  what  ancient,  when  such  recognizances  were  taken  in  what 
were  termed  courts  of  record,  that  is,  having  a  seal;  and 
that  such  recognizances  being  entered  and  recorded  in  these 
courts,  they  were  said  to  be  obligations  of  record ;  but  it 
has  been-  so  modified  and  changed  by  statutes  as  to  allow 
inferior  tri}>unals  to  take  recognizances,  not  as  courts  of 
record,  but  as  magistrates,  and  when  so  taken  and  certified 
to  the  clerk  of  a  court  of  record,  and  by  him  recorded, 
they  become  "of  record"  in  this  technical  sense,  and  that 
19  one  of  the  purposes  of  section  383  of  the  Criminal  Code, 
above  quoted :  "Whereupon  the  same  shall  be  considered 
as  of  record  in  such  court."  This  language  is  twice  tised 
in  the  section,  evidently  for  the  purpose  of  showing  that 
where  the  recognizances  were  filed,  recorded,  etc.,  as  re- 
quired, they  should  be  "of  record"  within  the  definitions 
above  referred  to. 
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Agaio^  no  objection  is  made  to  the  form  of  this  recogni- 
zance.     It  suflficiently  appears  "at  what  court  the  party 

*  *  *  *  was  bound  to  appear,  and  the  court  or 
officer  before  whom  it  was  taken  was  authorized  by  law  to 
require  and  take  such  recognizances.'^  This^  by  section 
388  of  the  Criminal  Code,  is  all  that  is  required,  and  it 
should  be  sufficient. 

In  People  v.  Kane^  4  Denio,  535,  Beardsley,  Judge,  id 
writing  the  opinion,  says :  "  The  definition  of  a  recognizance 
would  seem  to  import  that  it  is  necessarily  of  record  aa 
soon  as  entered  into,  but  strictly  speaking  this  is  incorrect^ 
for  a  recognizance  is  not  a  record  until  duly  enrolled  and 
filed.  This  rule  is  universal,  for  no  proceeding  can  be  re- 
garded as  matter  of  record  before  it  has  been  enrolled  and 
filed  in  a  court  of  record.''  Again  he  says:  "And  the 
same  principle  applies  to  recognizances  taken  by  a  court  or 
magistrate  for  the  appearance  of  a  party  charged  with  a 
criminal  offense.  The  recognizance,  although  complete,  ia 
not  in  strictness  a  record  until  made  out  in  form  and  filed 
with  a  court  of  record." 

In  People  v.  Van  EpSj  4  Wend.,  393,  the  action  waa 
upon  a  recognizance  taken  before  the  first  judge  of  the 
common  pleas  court  for  the  appearance  of  the  recognizor  at 
the  next  court  of  oyer  and  terminer.  In  discussing  the 
subject  of  recognizances,  Judge  Sutherland,  in  writing  the 
opinion  of  the  court,  said:  "It  does  not,  strictly -speaking^ 
become  a  recognizance  or  debt  of  record  until  it  is  filed  or 
recorded  in  the  court  in  which  it  is  returnable.''  See  also 
State  V.  Walker,  56  N.  H.,  176. 

The  People  v.  Huggina,  10  Wend.,  464,  was  an  action 
upon  a  recognizance  taken  before  two  justices  of  the  peace 
for  the  appearance  of  the  recognizor  at  the  next  court 
of  general  sessions  of  the  county.  Judge  Sutherland,  in 
writing  the  opinion,  says :  "  It  is  undoubtedly  necessary 
that  it  should  appear  that  the  i*ecognizanoe  was  filed  or 
made  a  record  of  in  the  court  to  which  it  is  returnable."    " 


JULY  TERM,  1885. 


385 


King  V.  State. 


The  case  of  Bridge  v.  Ford^  4  Mass.,  641,  was  an  action 
on  a  recognizance  taken  before  a  justice  of  the  peace,  con- 
ditioned for  the  prosecution  of  an  appeal  to  the  court  of 
common  pleas.  Chief  Justice  Parsons,  in  writing  the 
opinion,  says :  "A  recognizance  does  not  appear  to  have 
been  delivered  to  and  entered  of  record  in  the  common 
pleas.  Debt  as  well  as  scire  facias  will  lie  on  a  recogni- 
zance to  a  party,  but  this  i^ecognizance  must  be  matter  of 
record  and  in  debt  upon  it,  the  defendant  may  plead  nti^ 
tid  record.  Whenever,  therefore,  a  justice  recognises  a 
party  to  appear  at  any  court  of  record,  it  his  duty  to  trans- 
mit the  recognizance  to  that  court  that  it  may  be  entered 
of  record.'' 

The  State  v.  Smith,  2  Green,  62,  was  a  scire  facias  upon 
a  recognizance  entered  into  before  a  justice  of  the  peace  for 
the  appearance  of  the  recognizor  at  the  court  of  common 
pleas.  It  was  held  that  it  must  appear  that  the  recognir 
zanee  had  been  legally  taken  and  '^  returned  to  the  court 
where  the  party  recognizing  is  bound  to  appear,  and 
such  proceedings  of  that  court  as  form  the  basis  of  the 
suit" 

Commonwealth  v.  Emery,  2  Binney,  431,  was  an  action 
upon  a  recognizance  taken  before  an  alderman  of  Phila- 
delphia upon  a  separate  piece  of  paper,  in  the  following 
form  : 


"  Commonwealth 

V. 

"  Stephen  Austin 
and  Eliza  Burns. 


'•Stephen  Austin^ 
in  2,000  drs. 

**  Samuel  Emery 
in  2,000  drs. 


25 


Sur  charge,  founded  on  oath  of 
of  George  Reinholdt,  that  they 
have  entered  into  a  conspiracy 
with  the  intention  of  extorting 
money  from  him,  etc. 

On  condition   that  Stephen  Austin 
be  and  appear  at  the  next  mayor's 
court  to  answer. 
"3  Nov.,  1807.. 
"(Signed)       S.  AUSTIN. 

"SAM'L  EMERY." 
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This  was  introduced  in  evidence  upon  the  trial,  and  ob- 
jected to  for  the  reason  that  "  it  was  not  a  recognizance,  but 
only  a  loose  note,  by  which  it  did  not  appear  that  the  de- 
fendant was  bound  to  the  commonwealth  or  bound  at  all, 
and  that  it  was  not  signed  by  the  alderman/*  Chief  Jus- 
tice Tilghman,  in  writing  the  opinion,  said :  "  I  should 
not  be  for  confirming  any  illegal  practices  of  justices  of  the 
peace,  or  any  practice  not  expressly  sanctioned  by  law 
which  might  be  attended  with  dangerous  consequences; 
but  I  see  nothing  illegal  or  dangerous  in  their  practice  of 
taking  and  certifying  recognizances  by  short  minutes,  or  in 
permitting  those  minutes  to  be  given  in  evidence  to  juries 
as  often  as  questions  arise  on  the  recognizances.  Whether 
they  contain  sufficient  substance  will  always  be  open  to  in- 
quiry. I  think  the  papers  offered  in  evidence  do  substan- 
tially support  the  issue  joined  on  the  part  of  the  common- 
wealth,'* etc. 

This  minute,  it  will  be  observed,  was  taken  upon  a  sep- 
arate piece  of  paper,  signed  by  the  recognizor,  certified,  and 
returned  to  the  court  of  record  as  in  the  case  at  bar. 

Lawton  v.  The  State,  5  Texas,  270,  was  an  action  upon 
a  bond  taken  as  a  recognizance.  As  it  was  made  payable 
to  the  governor  of  the  state  instead  of  to  the  state,  it  was 
held  void  for  that  reason,  but  it  was  decided  that  ''a  bond 
taken  by  an  officer  of  the  court  by  authority  of  law  and  re- 
quired to  be  returned  into  court,  when  so  taken  and  placed 
upon  the  files  of  the  court  as  an  obligation  of  record,  is  in 
effect  a  recognizance,  and  will  support  the  scire  fadcLS,^^  It 
is  said,  in  the  opinion  by  Judge  Wheeler,  that  "it  has  the 
force  and  effect  of  ap  obligation  entered  into  before  a  court 
of  record." 

Keama  v.  The  State,  8  Blackf.,  834,  was  an  action  upon 
a  recognizance  taken  by  the  sheriff.  It  was  signed  by  the 
conusor  and  his  surety.  On  the  trial  it  was  contended,  as 
in  this  case,  that  the  obligation  was  a  penal  bond  and  not 
a  recognizance.     Judge  Blackford,  in  the  opinion,  says : 
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"  The  obligation  before  us  is  in  a  certain  penal  sum  condi- 
tioned for  Kearn's  appearance  at  court.  The  only  objec- 
tion against  its  being  a  recognizance  is^  that  it  is  signed  and 
sealed  by  the  party.  We  do  not  conceive  that  the  signa- 
ture and  seal  can  of  themselves  prevent  this  instrument 
from  being  a  recognizance.  To  determine  its  character  we 
have  only  to  inquire  whether  it  has  been  duly  acknowledged 
before  the  proper  officer.  The  sheriff,  who  is  authorized 
to  take  the  recognizance,  certifies  on  the  face  of  the  obliga- 
tion that  it  was  signed  and  sealed  in  his  presence  and  ap- 
proved by  him.  This  certificate  settles  the  question.  The 
obligation  was  duly  acknowledged  before  the  proper  officer, 
and  it  cannot  be  a  substantial  objection  to  its  character  as 
a  recognizance  that  the  acknowledgment  was  made  under 
the  hand  and  seal  of  the  party  instead  of  being  only  vei^ 
bally  made.  The  instrument  was  in  substance  a  valid  re- 
cognizance.'^ 

Vierling  v.  The  StcUe,  33  Ind.,  218,  was  where  a  defend- 
ant, who  had  been  convicted  of  a  misdemeanor  before  a  jus- 
tice of  the  peace,  appealed  from  the  judgment  of  conviction 
to  the  common  pleas  court;  instead  of  entering  into  a  re- 
cognizance in  form  as  required  by  the  statutes  of  that  state 
he  gave  an  appeal  bond.  In  the  common  pleas  court  the 
prosecution,  for  that  reason,  moved  to  strike  the  case  from 
the  docket.  The  motion  was  sustained  and  the  defendant 
appealed  to  the  supreme  court.  It  was  held  that  the  bond 
was  a  substantial  compliance  with  the  law,  and  tiiat  the 
common  pleas  court  erred  in  striking  the  case  from  the 
docket. 

The  State  v.  Grippin,  1  O.  8.,  399,  cited  by  plaintiff  in 
error,  was  a  case  where  the  clerk  of  the  common  pleas 
court,  instead  of  taking  a  recognizance  as  required  by  law, 
made  a  memorandum  upon  a  loose  sheet  of  paper  as  fol- 
lows : 
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The  State  of  Ohio  \      Indictment  for  passing  counterfeit 
V.  1         coin.      Defendant's  recognizance 

Edwin  Harvey,       J         in   $500,   with   Stephen  GriflRn 

and  Thomas  Harvey  as  sureties, 
conditioned  for  the  appearance  of 
defendant  at  the  next  term  of  tliis 
court  to  answer  the  above  indict- 
ment. Done  in  open  court,  Sep- 
tember 20, 1850. 

G.  S.  TOMBLIN, 

Deputy  Clerk. 

This  was  held  not  to  be  a  recognizance  either  in  form  or 
in  substance,  and  we  think  correctly.  Chief  Justice  Bentley , 
in  writing  the  opinion  of  the  court,  says :  "  To  be  a  recog- 
nizance it  is  essential  not  only  that  the  instrument  be  in 
writing,  but  also  that  it  be  a  matter  of  record.  If  not  ac- 
tually entered  upon  the  journal  or  record  books,  it  must  be 
upon  the  files  of  the  court.  *  *  *  What  does  the  writing 
offered  in  evidence  on  behalf  of  the  plaintiffs  in  this  case  as 
a  recognizance  amount  to  ?  It  is  a  brief  memorandum  of 
the  clerk  relating  to  the  subject  matter  of  a  recognizance. 
It  contains  neither  the  form  or  substance  of  a  recognizance 
in  itfielf ;  neither  the  name  of  the  cognizee  nor  any  acknowl- 
edgment of  any  obligation,  promise,  or  undertaking  on 
the  part  of  the  cognizors  is  set  out.  Upon  the  principle, 
therefore,  that  a  recognizance  must  contain  and  express  in 
the  body  of  it  the  material  parts  of  the  obligation  and  the 
condition,  this  paper  can  have  no  validity  as  a  recogni- 
zance/' 

In  The  State  v.  Dailej/y  14  Ohio,  91,  the  only  questions 
involved  were  as  to  the  effect  of  certain  pleas  presented  by 
the  defendants  in  an  action  on  a  recognizance  taken  by  a 
justice  of  the  peace  for  the  appearance  of  the  defendant  at 
the  common  pleas  court.  The  only  question  discussed 
which  we  think  could  have  had  any  bearing  upon  this 
case  is  as  to  the  conclusiveness  of  the  recognizance.  Chief 
Justice  Wood,  in  writing  the  opinion  of  the  court,  uses  the 
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following  language :  ^'  If  it  be  said  the  recognizance  is  the 
ministerial  act  of  the  justice  only  and  not  of  record,  the 
answer  is,  the  statute  requires  it  to  be  returned  to  the  clerk 
of  the  common  pleas.  A  memorandum  of  it,  made  to  be  oon^ 
mdered  as  record  in  thai  couH  and  sued  by  prooeaa  otU  of 
that  courij  in  the  same  manner  as  if  taken  then,  and  it  there- 
fore becomes  a  record  in  that  court.''     (The  italics  are  his.) 

In  this  donnection  it  might  be  proper  to  notice  that  the 
forms  and  precedents  for  recognizances  given  by  Judge 
Swan  in  his  excellent  treatise  on  Practice  in  Justices  Courts 
in  Ohio,  on  page  882,  et  seq.^  clearly  contemplate  that  it 
shall  be  substantially  as  the  one  in  this  case  (except  the 
signatures),  and  there  is  no  hint  anywhere  that  it  should 
be  entered  in  the  docket  of  the  justice.  Upon  the  contrary 
the  form  of  the  docket  entry  given,  page  885,  shows  very 
clearly  that  he  understood  it  to  be  unnecessary,  the  recital 
simply  being :  "  I  therefore  order  him  to  enter  into  recog- 
nizance in  the  sum  of dollars  for  his  appearance  at 

court,  which  was  done,"  etc. 

We  therefore  conclude  that  the  Ohio  case  cited  does  not 
support  the  conclusion  of  plaintiff  in  error,  but  in  the 
main  supports  the  views  here  expressed. 

As  giving  some  information  as  to  the  practice  in  Ohio 
of  justices  of  the  peace,  we  observe  in  Wilson's  Ohio  Crimi- 
nal Law,  at  page  326,  the  form  to  be  adopted  where  a 
recognizance  to  appear  on  a  day  to  which  the  examination 
18  adjourned  is  forfeited :  ^'  The  same  to  be  written  on  the 
back  of  the  recognizance,  and  a  minute  made  of  it  upon 
the  docket."  The  Ohio  Criminal  Code  being  similar  to 
ours,  this  may  be  considered  as  indicating  the  practice  in 
that  state. 

We  therefore  conclude  that  the  recognizance  declared  on 
in  this  case  is  such  an  one  as  is  contemplated  by  the  Crimi- 
nal Code  of  Nebraska,  and  that  it  is  a  valid  recognizance. 
It  follows,  therefore,  that  the  court  did  not  err  in  overrul- 
ing the  objection  to  the  admission  of  the  recognizance  in 
evidence. 
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It  is  next  insisted  that  the  surety  was  exonerated  by 
operation  of  law  by  the  imprisonment  of  Greek  on  a  charge 
of  felony  in  the  state  of  Arkansas.  The  answer  alleges 
and  the  proof  tends  to  show  that  after  the  execution  of 
the  recognizance  Greek  went  to  the  state  of  Arkansas, 
was  there  arrested  upon  a  charge  similar  to  the  one  for 
the  commission  of  which  he  was  arrested  in  this  state,  and 
upon  trial  was  convicted  and  sentenced  to  the  penitentiary, 
he  being  under  arrest  at  the  time  of  the  forfeiture  of  the 
recognizance  mentioned  in  the  petition  of  the  defendant  in 
error.  If  the  fact  is  as  alleged  and  claimed  by  plaintiff  in 
error,  it  is  clear  that  the  commission  of  the  crime  for 
which  he  was  arrested  in  Arkansas  was  subsequent  to  the 
execution  of  the  recognizance,  and  was  of  course  the  vol- 
untary act  of  the  accused. 

It  is  not  deemed  necessary  to  enter  into  a  discussion  of 
the  cases  cited  by  plaintiff  in  error  by  which  under  certain 
instances  it  has  been  held  that  the  surety  was  discharged* 
It  is  sufficient  to  say  that  it  is  no  bar  to  a  prosecution  of 
this  kind,  and  it  cannot  be  plead  as  a  defense,  that  the 
accused  voluntarily  left  the  state,  violated  the  laws  of  the 
state  to  which  he  went,  and  for  such  violation  was  im- 
prisoned. State  V,  Scotty  20  Iowa,  63.  Hartington  v. 
Dennie,  13  Mass.,  92.     Taylor  v.  Taintor,  16  Wal.,  366, 

It  is  insisted  that  the  complaint  upon  which  the  warrant 
was  issued  under  which  Greek  was  arrested  was  defective 
and  charged  no  offense,  and  that  the  order  of  the  jus- 
tice of  the  peace  holding  Greek  for  his  appearance  at  the 
next  term  of  court  did  not  comply  with  the  statutes,  he 
failing  to  find  that  there  was  probable  cause  for  believing 
Greek  guilty  of  the  crime  charged.  As  to  the  first  ques- 
tion, although  the  complaint  was  informal  and  inartisti- 
cally  drawn,  yet  it  sufficiently  charges  the  commission  of 
an  offense;  but  whether  it  does  or  not  cannot  be  inquired 
into  in  this  proceeding. 
.  In   United  Staies  v.  Evans  et  oZ.,  2  Federal  Reporter, 
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147^  it  was  held  that  a  fatal  defect  of  an  indictmeDt  was 
no  defense  to  an  action  upon  a  recognizance  given  to  an- 
swer a  charge.  The  court  says  :  "  He  was  bound  to  appear 
to  answer  the  charge,  whether  upon  this  indictment  or  some 
other  indictment  or  information  to  be  preferred  against 
him.  His  aJ)pearanoe  at  court  was  the  thing  to  be  secured, 
and  the  further  condition  was  that  he  should  continue  in 
attendance  until  discharged  by  the  court.  He  cannot  ab- 
scond, forfeit  his  bond,  and  on  the  scire  facias  try  collat- 
erally the  merits  of  the  case  upon  the  sufficiency  of  the 
indictment  or  other  matter  of  defense.  The  defendant  and 
his  sureties  would  by  such  practice  be  allowed  to  judge  of 
the  propriety  and  utility  of  his  appearance,  which  cannot 
be  permitted.'^ 

The  same  may  be  said  as  to  the  second  proposition.  By 
reference  to  the  transcript  of  the  justice,  introduced  in  evi- 
dence, we  find  after  the  introduction  of  the  testimony  the 
following  recital :  "  On  consideration  whereof  I  find  that 
there  is  probable  cause  to  believe  that  Adam  Ingram  com- 
mitted the  offense  charged  in  the  complaint,  and  that  Wil- 
liam Greek  was  knowing  to  the  fact,  or  partially  impli- 
cated therein.  Adam  Ingram  is  therefore  required  by  me 
to  enter  into  recognizance  of  good  and  sufficient  surety  in 
the  sum  of  |500,  and  William  Greek  in  the  sum  of  $250, 
for  their  appearance  before  the  district  court  of  Cass  county 
on  the  first  day  of  the  next  term  thereof,  to  answer  said 
complaint.  Whereupon  Adam  Ingram  entered  into  a  re- 
cognizance of  $500  with  James  Ingram  as  surety,  who  is  ap- 
proved by  me,  and  William  Greek  entered  into  recognizance 
of  $250  with  John  King  as  surety,  who  is  approved  by  me 
upon  his  oath  thereto  as  to  his  property  liability/^ 

This  is  suflScient  when  collaterally  assailed. 

It  follows  that  the  decision  of  the  district  court  is  cor- 
rect, and  the  same  is  afElrmed. 

Judgment  affirmed. 

The  other  judges  concur. 


18    39^1 
49     86 
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H.  C.  Paulman,  plaintiff  and  appellee,  v.  Pren- 
tiss D.  Cheney,  defendant  and  appellant. 

1.  Specific  Performance:  waiybb.  Where  there  are  oonditions 

in  a  contract  for  the  sale  of  real  estate,  making  time  the  eesence 
of  the  contract  and  providing  for  a  forfeiture  in  case  of  defanlt, 
an  acceptance  of  part  payment  on  the  contract  is  a  waiver  of  the 
condition  as  to  all  defEknlts  then  existing. 

2.    :   DECBKE  SUSTAINED.     Where  a  contract  provided  that 

npon  the  payment  of  one-half  of  the  purchase  money  the  vendor 
should  execute  a  deed  to  the  purchaser,  and  take  a  mortgage 
upon  the  land  conveyed,  to  secure  the  unpaid  purchase  money, 
ffddf  That  a  decree  that  the  vendee  pay  the  entire  purchase 
price  at  the  time  of  the  execution  of  the  deed  would  not  he  set 
aside  on  hehalf  of  the  vendor j  unless  there  are  special  reasons 
why  he  should  not  receive  the  money. 

Appeal  from  Johnson  county.  Heard  below  before 
Broady,  J. 

L,  W.  Colby  J  for  appellant,  cited :  Morgan  v.  Bergen^ 
3  Neb.,  214.  Reynolds  v.  B.  &  M.  B.  B.  do.,  11  Id., 
186.     Lent  v.  Same,  Id.,  203. 

8,  P.  Davidson,  for  appellee,  cited:  Laird  v.  Smith,  44 
New  York,  618.  HuU  v.  Sturtevant,  46  Maine,  34.  Bass 
V.  Grillilandf  5  Ala.,  76.  King  v.  Buchnan,  24  N.  J. 
Equity,  356.  Ouin  v.  Boaih,  37  Conn.,  16.  Bichmond 
V.  Bobinson,  12  Mich.,  200. 

Maxwell,  J. 

This  an  action  to  enforce  specific  performance  of  a  con- 
tract for  the  sale  of  seventy-five  acres  of  land  off  the  south 
end  of  section  1  in  township  5  north,  range  10  east,  which 
is  described  in  the  contract  and  petition  by  metes  and 
bounds.  The  contract  was  entered  into  on  the  29th  day 
of  March,  1879,  by  which  the  defendant  sold  to  the  plain- 
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tiff  the  land  above  described,  for  the  sam  of  $750,  $100  of 
which  was  paid  at  the  date  of  the  contract,  the  balance  to 
be  paid  in  ten  annual  payments  at  the  times  specified  in 
twenty  promissory  notes  then  given.  The  notes  were  pay- 
able at  the  office  of  Eussell  &  Holmes^  Tecumseh,  Neb., 
without  interest  before  due,  and  with  ten  per  cent  per  annum 
after  maturity.  The  defendant  was  to  pay  the  taxes  on 
said  land  for  the  year  1879  and  previous  years,  and  the 
plaintiff  to  pay  the  taxes  of  1880  and  subsequent  years. 
The  contract  is  substantially  in  the  same  form  as  in  Rob- 
inson V.  Cheney y  17  Neb.,  673,  and  the  construction  placed 
upon  it,  in  that  case,  will  be  adhered  to  in  this. 

It  appears  from  the  evidence  that  the  notes  due  March 
29th,  1881,  from  the  plaintiff  to  the  defendant,  were  not 
})aid  until  April  23d  of  that  year;  that  the  notes  due 
March  29th,  1882,  were  not  paid  until  May  5th,  1884. 
At  this  time  the  notes  due  March  29th,  1883,  and  March 
29th,  1884,  were  unpaid.  All  the  money  so  paid  was  ac- 
cepted by  the  defendant.  On  the  17th  of  June,  1884,  and 
without  any  further  default  being  made  by  the  plaintiff  in 
his  payments,  the  defendant  returned  all  the  notes  to  the 
plaintiff  in  a  registered  letter,  and  declared  the  contract 
forfeited.  On  the  30th  of  that  month  the  plaintiff*  depos- 
ited the  entire  amount  of  the  unpaid  purchase  money  in 
the  bank  of  Russell  &  Holmes,  and  demanded  a  deed  of 
the  defendant,  which  not  being  given,  the  plaintiff  brought 
this  action.  The  answer  is  a  general  denial.  The  court 
below  found  the  issues  in  fayor  of  the  plaintiff  and  en- 
tered a  decree  enforcing  the  contract. 

The  only  question  that  need  be  considered  in  this  case 
is  that  of  waiver. 

In  Dumpor^s  Casey  2  Coke,  119,  it  was  held  that  a  con- 
dition in  a  lease  that  the  lessee  or  his  assigns  shall  not 
alien  without  the  special  license  of  the  lessor,  is  determined 
by  an  alienatioik  by  license,  and  no  subsequent  alienation  is  a 
breach  of  the  condition,  nor  does  it  give  a  right  of  entry 
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to  the  lessor.  The  courts  of  this  country  have  generally 
held  that  a  waiver  by  acceptance  of  rent  or  the  like  is  a 
waiver  of  the  existing  forfeiture,  but  leaves  the  condition 
effectual  for  the  future,  and  the  same  rule  seems  now  to 
prevail  by  statute  in  England.  The  common  law  put  a 
rigorous  interpretation  upon  all  contracts,  and  held  that 
unless  the  conditions  thereof  were  performed  at  the  time 
and  in  the  manner  therein  set  forth,  the  breach  was  com- 
plete and  no  subsequent  performance  possible.  But  even 
at  common  law  the  rule  as  stated  by  Coke  was,  that  where 
"it  appeareth  that  if  the  condition  be  broken  for  non-pay- 
ment of  rent,  yet  if  the  feoffer  briugeth  an  assize  for  the 
rent  due  at  that  time,  he  shall  never  enter  for  the  condi- 
tion broken,  because  he  affirmeth  the  rent  to  have  a  con- 
tinuance, and  thereby  waiveth  the  condition,'^  etc.  Coke 
Lit.,  2116.  The  distinction  made  in  some  of  the  cases — 
that  to  make  a  receipt  of  rent  a  waiver  the  rent  must  have 
accrued  after  the  breach,  Jackson  v.  Allen,  3  Cowen,  220, 
need  not  be  considered,  and  it  could  not  apply  to  this  case. 
Here  was  a  contract  with  conditions  of  forfeiture.  The 
conditions,  in  no  instance,  so  far  as  the  payment  of  the  pur- 
chase money  was  concerned,  seem  to  have  been  strictly 
complied  with,  yet  the  defendant  treated  the  contract  as 
valid  and  continuing.  The  money  received  by  him  on 
May  5th,  1884,  was  paid  under  the  contract  and  accepted 
by  him  as  such.  He  then  recognized  the  contract  as  then 
existing  under  which  the  plaintiff  upon  payment  of  the 
purchase  price  w^as  entitled  to  a  deed.  This,  therefore,  was 
a  waiver  of  the  prior  conditions  of  forfeiture;  and  the  de- 
fendant could  not  by  a  mere  return  of  the  notes  to  the  pur- 
chaser, where  there  had  been  no  subsequent  default,  termi- 
nate the  contract  and  deprive  the  plaintiff  of  the  land. 
Whether  he  could  have  done  so  by  a  notice  to  pay  the 
money  in  a  reasonable  time  is  not  before  the  court.  The 
defendant  contends  that  he  cannot  be  compelled  to  accept 
the  amount  of  money  due  on  the  contract  in  place  of  a 
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mortgage,  as  provided  in  the  contract.  This  is  true,  and  if 
an  issue  had  been  made  upon  that  question  it  is  possible 
that  the  court  would  have  directed  the  execution  of  a  mort-. 
gage.  But  the  answer  is  a  mere  denial.  We  think  the 
court  was  justified,  from  the  conduct  of  the  plaintiff,  in  be- 
lieving that  the  purchase  money  for  the  land  was  at  least 
of  equal  value  to  him  as  a  mortgage  on  the  land.  There 
was  therefore  no  error  in  decreeing  its  payment.  In  con- 
clusion, as  was  said  in  Robinson  v.  Cheney,  a  court  of  equity 
will  not  declare  a  forfeiture  unless  compelled  to  do  so.  It 
violates  every  principle  of  justice  to  take  the  property  of 
one  man  and  give  it  to  another  without  compensation  upon 
a  simple  failure  to  pay  at  the  day,  where  there  has  not 
been  gross  laches.  While  in  particular  cases  such  forfeiturea 
will  be  sustained,  yet  they  will  be  denied  in  all  cases 
where  the  vendor  has  directly  or  indirectly  waived  the 
condition  on  which  they  depend.  As  the  defendant 
waived  the  condition  in  this  case  it  was  his  duty  to  accept 
the  balance  of  the  purchase  money  and  execute  a  deed  to 
the  plaintiff,  and  having  failed  to  do  so,  the  decree  of  the 
court  below  enforcing  the  contract  is  right,  and  is  affirmed^ 

Judgment  affirmed. 
The  other  judges  concur. 


ICasia   a.    Tateo,  appellant,  v.  Joseph   Tatro^  Ms  395 

APPELLEE. 

L  DiToroe:  doweb  of  wipe.  Under  section  23  of  Chap.  25^ 
Comp.  St.,  entitled  ''Divorce  and  Alimony,''  a  wife,  npon  ob- 
taining a  divorce  for  the  canse  of  misconduct,  etc.,  of  the  hus* 
band,  is  entitled  to  dower  in  his  lands  in  the  same  manner  as  if 
he  were  dead. 
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'8.    :    .    If  she  make  no  demand  for  dower,  and  the 

court  in  making  a  division  of  the  property  of  the  husband,  in  the 
nature  of  permanent  alimony,  awards  a  sum  in  gross  to  her,  it 
will  be  deemed  to  include  all  her  interest  in  the  husband's  es- 
tate, and  will  bar  her  claim  for  dower,  unless  a  contrary  intent 
is  shown  in  the  decree. 

Z.  :    dbcbbb:    ALiMomr.    Upon  a  diyoroe  being  granted,  a 

decree  in  favor  of  the  vFife  for  permanent  alimony  will  bar  her 
right  to  any  further  claims  against  the  estate  of  the  husband. 

Appeal  from  Fillmore  county.  Heard  below  before 
Morris,  J. 

'     John  P.  Maule,  for  appellant. 

J.  W.  EUer  and  F.  L  Fow,  for  appellee. 

Maxwell,  J. 

This  action  was' brought  by  the  plaintiff  against  the  de- 
fendant in  the  district  court  of  Fillmore  county  to  obtain  a 
tiivoroe,  upon  the  grounds  of  cruelty  and  fiiilure  to  provide 
u  suitable  maintenance.  The  cause  was  referred  to  a  ref- 
■eree,  who  made  a  report  in  favor  of  the  plaintiff.  The  re- 
port was  confirmed  and  a  decree  of  divorce  rendered,  with 
permanent  alimony  to  the  amount  of  $2,000,  to  be  paid  by 
installments.  The  defendant  appealed  to  this  court  The 
plaintiff  also  appealed  from  the  decree  for  alimony.  Be- 
fore the  hearing  the  defendant  died,  and  the  cause  so  &r  as 
it  relates  to  alimony  was  revived.  It  is  claimed  on  behalf 
of  the  plaintiff  that  the  decree  for  alimony  is  not  for  a  suf- 
ficient amount,  and  also  that  she  is  entitled  to  dower  in  the 
estate  of  the  defendant;  while  on  behalf  of  the  defendant's 
estate  it  is  alleged  that  the  amount  of  alimony  13  excessive, 
and  if,  in  addition  to  it,  the  plaintiff  is  entitled  to  dower  in  the 
estate,  it  will  l>e  impossible  to  raise  the  amount  without  her 
signature  to  the  deeds,  the  property  being  exclusively  real 
estate.     A  considerable  amount  of  temporary  alimony  was 
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allowed  the  plaintiff  and  her  attorneys  during  the  pendency 
of  the  action^  while  the  costs  and  expenses  of  the  trial 
amount  to  a  very  large  sura.  The  defendant's  property 
consists  entirely  of  real  estate,  which,  as  is  well  known,  is 
liable  to  fluctuate  in  value,  according  as  the  demand  may 
be  brisk  or  dull.  He  is  shown  to  have  been  in  debt  to  a 
considerable  amount,  and  after  deducting  the  debts  the  ali* 
mony  allowed  is  about  equal  to  one-third  the  value  of  the 
estate ;  and  therefore  the  court  did  not  err  in  awarding  the 
same.  But  it  is  claimed  that  notwithstanding  the  decree 
of  divorce  the  plaintiff  is  still  entitled  under  the  statute  ta 
dower  in  the  real  estate  of  the  defendant,  and  this  is  the 
principal  question  in  the  case.  This  is  claimed  under  sec« 
tion  23  of  chapter  25,  Comp.  Statutes  of  1885,  which  is  as 
follows :  "  When  the  marriage  shall  be  dissolved  by  the 
husband  being  sentenced  to  imprisonment  for  life,  and  when 
a  divorce  shall  be  decreed  for  the  cause  of  adultery  com- 
mitted by  the  husband,  or  misconduct  or  drunkenness  of  the 
husband,  or  on  account  of  his  being  sentenced  to  imprison- 
ment for  a  term  of  three  years  or  more,  the  wife  shall  be 
entitled  to  dower  in  his  lands  in  the  same  manner  as  if  he 
were  dead,  but  she  shall  not  be  entitled  to  dower  in  any 
other  case  of  divorce." 

Under  a  somewhat  similar  statute  the  court  of  appeals  of 
New  York  held,  in  Wait  v.  Watty  4  Comst.,  95,  that  a  di- 
vorce for  adultery  was  prospective  in  its  operation,  and 
had  no  other  effect  on  the  marriage  relation  than  such  as 
was  declared  by  statute,  and  hence  that  such  divorce  did 
not  deprive  the  wife  of  her  right  of  dower.  Burr  v.  Bwr, 
10  Paige,  25-26.  Under  the.  New  York  statute,  however, 
the  defendant  foond  guilty  of  adultery  was  prohibited  from 
marrying  again  during  the  life-time  of  the  plaintiff.  2  R, 
8.,  146,  §  49.  This  rule  seems  to  have  been  extended  by 
the  courts  to  other  cases  of  misconduct  of  the  husband. 

In  this  state  an  absolute  decree  of  divorce,  if  unappealed 
from,  is  final  as  to  the  rights  of  the  parties.     Our  statute 
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neither  authorizes  nor  sanctions  the  practice  of  divorcing 
the  plaintiff,  and  denying  a  divorce  to  the  defendant  A 
decree  a  vinculo  matrimonii  dissolves  the  marriage  and 
puts  an  end  to  the  relation  of  husband  and  wife,  and  as  a 
necessary  consequence  to  the  right  of  dower,  upon  the  de- 
cease of  the  husband. 

Dower  in  this  state  is  only  allowed  to  the  widow  who 
was  the  wife  of  the  person  dying  at  the  time  of  his  death. 
Kent  says  that  the  next  species  of  life  estates  created  by 
the  act  of  the  law  is  dower.  It  exists  where  a  man  is 
seized  of  an  estate  of  inheritance,  and  dies  in  the  life-time 
of  his  mfe.  4  Kent  Com.,  85.  Coke  Litt.,  30a.  2 
Blacks.  Com.,  130.  The  effect  of  a  divorce  is  to  pat  an 
end  to  all  rights  of  property  depending  upon  the  marriage, 
and  not  actually  vested,  such  as  the  right  of  dower  in  the 
wife,  etc.  Bice  v.  Lu/mley,  10  O.  S.,  596.  BiUan  v. 
HercMebrathy  23  Ind.,  71.  Given  v.  Marr,  27  Me.,  212. 
Barbour  v,  Barbour,  46  Id.,  9.  WhitseU  v.  Millsy  6  Ind., 
229.  Burdick  v.  Briggs,  11  Wis.,  136.  MUtimore  v. 
Miltimore,  40  Penn.  St.,  151.  Siilphen  v.  HovdlettCy  60 
Me.,  447.  It  is  presumed  that  the  court  in  rendering  a 
decrfee  of  divorce  will  award  alimony  in  proportion  to  the 
property  of  the  defendant.  This  must  include  all  claims 
of  the  plaintiff  upon  the  property  of  the  defendant.  If 
either  party  is  dissatisfied  with  the  decree  the  case  may  be 
brought  into  this  court  for  review  ;  but  the  final  decree  is 
conclusive  upon  the  rights  of  the  parties,  and  bars  the 
rights  of  either  party  to  any  further  claim  upon  the  prop- 
erty of  the  other.  The  most  that  can  be  claimed  for  our 
statute  is,  that  ui)on  the  decree  of  divorce  being  rendered 
for  any  of  the  causes  above  named  the  court  may  in  the 
nature  of  alimony  award  the  plaintiff  dower  in  the  lands 
of  which  her  husband  was  seized  at  the  date  of  the  decree. 
In  such  case,  however,  the  right  to  dower  is  not  contingent 
upon  the  death  of  the  husband,  but  accrues  at  once  upon 
the  rendition  of  the  decree.     Thus,  in  Smith  v.  Smilhj  13 
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Mass.^  230,  upon  a  divorce  a  vinculo  for  the  adultery  of 
the  husband,  it  was  held  that  the  wife  was  entitled  to 
dower  in  the  same  manner  as  if  the  husband  were  dead, 
and  the  same  ruling  was  had  in  Merrill  v.  Shattuck^  55 
Me.,  370.  Harding  v.  Alden,  9  Id.,  140.  Davol  v. 
Howlandy  14  Mass.,  .219.  The  question  of  alimony  does 
not  seem  to  have  been  considered  in  these  ,cases.  At  com- 
mon law  the  relation  of  husband  and  wife  must  continue 
to  exist  to  entitle  the  wife  to  alimony,  and  upon  a  decree 
of  divorce  a  vinculo  or  sentence  of  nullity  no  alimony 
could  be  awarded.  The  statute,  however,  to  protect  the 
claims  of  the  wife,  preserves  her  right  of  dower  in  the 
lands  of  her  husband  in  case  she  obtain  a  decree  of  di- 
vorce a  vinctdo  from  him  for  adultery,  misconduct,  etc. 
This  right  becomes  operative  at  once  upon  a  decree  being 
rendered,  and  not  upon  the  death  of  the  defendant.  It  is 
evident,  however,  that  the  object  of  the  statute  is  to  enable 
the  wife  to  obtain  a  fair  division  of  the  property  of  her 
husband,  and  to  prevent  the  defendant  from  conveying  his 
real  estate  in  fraud  of  her  rights.  A  married  woman  may 
bar  her  dower  by  joining  in  a  deed  of  con  veyance  of  the  estate 
or  by  a  separate  deed.  She  may  also  be  barred  by  a  join- 
ture settled  on  her  with  her  consent  before  marriage,  or  by 
a  pecuniary  provision  in  lieu  of  dower,  to  which  she  has  as- 
sented. She  may  also  elect  between  her  right  to  dower  under 
the  statute  and  a  provision  in  the  will  of  her  husband,  but  she 
will  not  be  entitled  to  claim  under  both  unless  that  appears 
to  have  been  the  intention.  Comp.  St.,  Ch.  23,  §  12,  ei 
8eq.  Where  the  wife  accepts  any  of  the  pecuniary  pro- 
visions named,  in  lieu  of  dower,  she  will  be  barred  thereby. 
So,  if  upon  rendering  a  decree  of  divorce  the  court  in  de- 
creeing property  to  the  wife  in  the  nature  of  permanent 
alimony  awards  a  gross  sum,  it  will  be  held  to  include  all 
the  property  of  the  husband,  including  the  right  of  dower,  to 
which  the  wife  will  be  entitled.  It  is  a  fundamental  prin- 
ciple of  equity  jurisprudence  that  where  all  parties  in  in- 
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terest  are  before  the  court  in  a  case  where  its  jurisdictioD 
is  established,  it  will  determine  the  entire  controversy,  and 
award  full  and  final  relief.  This  principle  has  frequently 
been  applied  to  causes  of  action  which  were  purely  legal  in 
their  nature,  and  where  relief  could  have  been  granted  by 
a  court  of  law,  and  particularly  is  this  true  under  the  code^ 
where  the  distinctions  between  actions  at  law  and  suits  in 
equity  are  abolished.  LavA  v.  BuckmiUerj  17  N.  Y.,  620» 
Lattin  v,  McGarty,  41  Id.,  107.  Davis  v.  Lamberison,  56 
Barb.,  480.  Stemberger  v.  McGavem,  56  N.  Y.,  12. 
Story^s  Eq.  Juris.,  §§  64,  65.  Tamer  v.  Pieree^  34  Wis.^ 
658.  McNeady  v.  Hyde,  47  Cal.,  481.  The  object  is  to 
prevent  a  multiplicity  of  suits.  A  court  of  equity,  there- 
fore, in  awarding  permanent  alimony  to  the  wife,  must 
take  into  consideration  all  the  circumstances,  and  decree 
such  an  amount  to  the  .wife  as  may  seem  just  and  proper. 
But  the  decree  will  be  final,  unless  appealed  from,  and  will 
determine  the  rights  of  the  parties  to  the  property  in  con- 
troversy. Where  a  decree  of  divorce  is  granted  which  is 
not  sought  to  be  reviewed  on  error  or  appeal,  the  parties 
after  the  lapse  of  six  months  may  marry  again ;  and  the 
only  purpose  of  this  provision  of  the  statute  is  to  enable 
either  party  if  aggrieved  by  the  decree  to  have  the  cause 
reviewed  in  the  supreme  court.  Comp.  Stat.  1885,  Ch. 
25,  §  45.  Aside  from  this  restriction  it  is  not  the  policy 
of  our  law  to  impose  restrictions  upon  the  marriage  of 
either  of  the  parties.  We  therefore  hold  that  a  wife,  on 
obtaining  a  divorce  for  the  causes  named,  is  entitled  to 
dower  in  the  lands  of  her  husband  if  she  so  elect,  and  the 
same  may  be  set  off  as  a  portion  of  the  husband's  estate  to 
which  she  is  entitled.  But  that  if  she  do  not  demand  her 
dower,  and  the  court  makes  a  division  of  the  property  of 
the  husband  in  her  favor  in  the  nature  of  alimony,  it  will 
be  held  to  include  her  dower  right  unless  a  contrary  in- 
tention appears,  and  the  decree  will  conclude  the  rights  of 
the  parties.     As  the  decree  for  alimony  in  this  case  was  for 
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a  gross  sum  payable  by  installments^aDd  seems  to  have  been 
a  fair  division  of  the  property  of  the  husband^  it  must  be 
held  to  include  the  plaintiff's  right  of  dower  in  his  lauds. 
The  decree  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 


Frank  Jones,  plaintiff  in  error,  v.  The  State  of 
Nebraska,  defendant  in  error. 

1.  Criminal  Law:    prosecution  by  ikfobmation.     The  act 

"  to  proyide  for  prosecuting  offenses  on  information  and  to  dis- 
pense with  the  calling  of  grand  juries,  except  by  order  of  the  dis- 
trict judges,''  which  took  effect  June  10,  1885,  applies  to  all 
cases  where  grand  juries  were  required  after  the  act  took  effect. 

2.     :     GRAND  JURY  NOT  SUMMONED  UNLESS  JUDGE  DIRECT. 

The  proceedings  by  information  are  exclusive,  unless  the  judge, 
in  a  written  order  filed  with  the  clerk  of  the  court,  shall  require 
a  grand  jury,  in  which  case  it  shall  be  drawn  in  the  manner  pro- 
vided by  law. 

3.    :    .    The  authority  to  require  a  jury  to  be  sum- 
moned irom  the  bystanders  is  repealed  by  implication. 

Error  to  the  district  court  for  Cuming  county.     Tried 
below  before  Crawford,  J. 

Wilbur  F.  Bryant^  for  plaintiff  in  error. 

WUUam  Leesey  Attorney  General^  Guy  R.  WUbur^  THs- 
trict  Attorney f  and  T.  M.  Franse,  for  defendant  in  error. 

Maxwell^  J. 

The  plaintiff  in  error  was  convicted  in  the  district  court 
of  Cuming  county  of  shooting  at  another  person  with  in- 
tent to  kill^  and  was  sentenced  to  imprisonment  in  the  pen- 
itentiary for  eight  years.     He  now  prosecutes  error  to  tliis 
26 
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of  court  what  persons  are  charged  with  crime  and  the  ne- 
cessity, if  any  exists,  for  calling  a  grand  jury.  The  l^is- 
lature  evidently  supposed  that  ordinarily  such  jury  would 
be  unnecessary,  and  the  power  to  call  a  grand  jury  was  re- 
served to  the  judge,  to  be  exercised  by  him  only  when  in 
his  opinion  the  demands  of  public  justice  required  it  He 
must  determine  the  necessity;  but  when  in  his  opinion  a 
jury  is  necessary,  the  statute  has  pointed  out  the  procedure 
to  be  followed,  viz.,  an  order  in  "writing  under  his  hand 
and  filed  with  the  clerk  of  the  court."  This  is  to  be  filed 
with  the  clerk  "  at  least  ten  days  before  the  first  day  of  the 
session  of  the  district  court,''  and  a  jury  will  then  be  drawn 
from  the  receptacle,  in  which  the  names  of  sixty  persons^ 
selected  for  jurors  by  the  county  board,  are  kept.  It  will 
be  observed  that  under  the  former  statute  the  names  of 
grand  jurors  were  drawn  before  those  of  the  petit  jurors, 
while  under  our  present  law  the  names  of  the  petit  jurors 
are  first  drawn.  This  court,  from  its  earliest  organization,, 
has  required  grand  juries  to  be  drawn  in  the  manner  pro- 
vided by  law.  Thus,  in  Burley  v.  The  State,  1  Neb.,  397^ 
it  is  said :  "  The  grand  jury  must  be  selected  in  the  man- 
ner prescribed  by  the  law.  There  is  no  security  to  the  cit- 
izen but  in  a  rigid  adherence  to  the  legislative  will  as  ex- 
pressed in  the  statutes  made  for  our  guidance.''  This  case 
was  cited  with  approval  in  Preuit  v.  The  People,  5  Neb., 
377.  McElvoy  v.  The  State,  9  Neb.,  158.  Clark  v.  Sa- 
line Co.,  Id.,  516.  PHeat  v.  The  State,  10  Neb.,  393.  And 
was  followed  in  Bohanan  v.  The  State,  15  Neb.,  209,  and 
some  other  cases,  without  being  cited,  and  is  the  settled 
law  of  this  state.  The  importance  of  securing  fair-minded, 
impartial,  intelligent  men  for  jurors,  who,  without  feeling 
or  bias,  will  weigh  the  evidence  and  be  governed  by  it 
alone,  cannot  be  overestimated.  To  secure  such  jurors  the 
statute  requires  the  names  of  electors  to  be  selected  in 
due  proportion  from  all  parts  of  the  county.  Under  the 
former  statute,  where  after  a  grand  jury  was  discharged 
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it  became  necessary  to  summon  another,  the  court  could 
order  it  summoned  from  the  bystanders.  This  power,  per- 
haps, was  necessary  to  prevent  a  failure  in  the  administra- 
tion of  the  law  in  some  cases ;  but  under  the  present  stat- 
ute this  power  is  unnecessary,  and  the  statute  is  repealed 
by  implication.  The  court,  therefore,  had  no  power  to 
order  a  grand  jury  summoned  from  the  bystanders,  and  as 
proper  objections  were  made  to  the  jury  by  a  plea  in  abate- 
ment, the  jury  should  have  been  discharged.  The  indict^ 
ment,  therefore,  is  invalid,  and  must  be  quashed.  The 
judgment  of  the  district  court  is  reversed,  the  indictment 
quashed,  and  the  plaintiff  in  error  remanded  to  the  proper 
authorities  of  Cuming  county  to  be  dealt  with  according  to 
law. 

Reversed  and  remanded. 
The  other  judges  concur. 


Henry  Parrish,  plaintiff  in  error,  v.  The  State 
OF  Nebraska,  defendant  in  error. 

1.  Murder:  EvmEKOB  tending  to  loweb  obadb  of  homicide 
SHOULD  be  submitted  TO  JUBY.  Upon  a  trial  for  murder  an 
instruction  to  the  jury  which  takes  from  their  consideration,  or 
which  is  susceptible  of  being  understood  by  the  jury  to  take 
from  their  consideration,  certain  evidence  in  the  case  tending  to 
lower  the  grade  of  the  homicide  to  manslaughter  is  erroneous,  and 
in  such  case,  the  yerdict  being  a  general  one  and  the  sentence 
being  for  fiileen  years  in  the  penitentiary,  the  judgment  will 
be  reversed. 


:  vebdict:  sentence.     In  a  trial  for  murder  a  verdict  of 

guilty  which  does  not  ascertain  whether  it  be  murder  or  man- 
Blaiighter,  aa  required  by  section  489  of  the  Criminal  Code,  con- 
fexB  no  power  on  the  court  to  pass  sentence  on  the  accused. 

Rehearing  of  case  14  Neb.,  60. 
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T,  Appleget  &  /Son,  for  plaintiff  in  error.*. 
William  Leeae,  Attorney  Oeneral,  for  the  State. 
Cobb,  Ch.  J. 

The  plaintiff  in  error,  together  with  five  others,  was,  at 
the  September  term,  1880,  of  the  district  court  of  Johnson 
county,  indicted  for  the  murder  of  one  Elmer  E.  Parker. 
The  indictment  was  for  murder  ^'without  delil>eration  and 
premeditation,"  and  accordingly  charged  the  crime  of  mur- 
der only  in  the  second  degree. 

It  appears  from  the  supplemental  record  filed  in  this 
court,  in  pursuance  to  an  order  of  the  court  made  at  the 
January  terra,  1885,  that  at  the  said  September  term  of 
said  district  court,  1880,  the  plaintiff  in  error  was  placed 
upon  his  separate  trial,  tried,  convicted,  and  sentenced  to 
a  term  of  fifteen  years  at  hard  labor  in  the  penitentiary. 
Within  the  next  ensuing  year  the  cause  was  brought  to 
this  court  on  error.  The  cause  was  submitted  to  the 
court  at  the  next  term  upon  argument  and  brief  of  counsel 
for  plaintiff  in  error,  but  went  over  to  the  next  term  to 
enable  the  attorney  general  to  present  a  brief  on  the  part 
of  the  state.  When  such  brief  was  finally  presented  it 
called  attention  to  the  fact  that  the  record  contained  no 
copy  of  either  the  ipdictment  or  the  verdict.  Yet  this 
omission  was  not  supplied  and  the  opinion  of  the  court  was 
finally  reached,  afi&rming  the  judgment.  The  opinion  is 
published  in  Vol.  14  of  our  reports,  at  pp.  60-67. 

A  motion  for  a  rehearing  was  made  and  rehearing 
granted  at  the  last  term  (Jan.,  1885). 

The  ninth  instruction  given  by  the  court  on  the  part  of 
the  state  was  in  the  following  words:  "9.  The  jury  are 
further  instructed  that  if  you  should  find  from  the  evi- 
dence that  Henry  Parrish,  the  defendant,  did  kill  and  slay 
Elmer  E.  Parker,  and  no  explanatory  circumstances  are 
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proven,  the  presumption  of  the  law  is  that  there  was  mal- 
ice and  that  the  crime  is  murder  in  the  second  degree.'' 

Of  this  instruction  the  court  in  the  opinion  say:  "The 
9th  instruction  given  on  behalf  of  the  prosecution  was 
not  strictly  applicable,  as  there  were  explanatory  circum- 
stances respecting  the  killing  before  the  jury,  and  had  the 
conviction  been  of  murder  in  the  second  degree  it  is  possible 
that  the  giving  of  it  would  have  been  cause  for  a  new 
trial.  The  error  of  this  instruction  was  in  its  suggestion  of 
the  possible  want  of  any  circumstances,  when  in  fact  there 
were  many  of  them  as  would  lower  the  homicide  to  the 
grade  of  manslaughter.  But  the  conviction  being  of  man- 
slaughter only,  the  error  was  not  prejudicial  and  there  was 
no  cause  for  reversing  the  judgment." 

It  thus  appears  that  it  entirely  escaped  the  attention  of 
the  court  that  the  conviction  of  Parrish  was  understood 
and  construed  by  the  district  court  to  be  for  murder  in 
the  second  degree.  Had  reference  been  made  to  the  sen- 
tence in  this  connection  it  would  have  been  seen  that  the 
term  of  imprisonment  imposed  upon  the  plaintiff  in  error 
exceeded  the  maximum  provided  by  law  for  manslaughter 
by  five  years.  Section  5  of  the  Criminal  Code  provides 
as  follows: 

"Sec.  5.  If  any  person  shall  unlawfully  kill  another 
without  malice,  either  upon  a  sudden  quarrel  or  uninten- 
tionally, while  the  slayer  is  in  the  commission  of  some  un- 
lawful act,  every  such  person  shall  be  deemed  guilty  of 
manslaughter,  and  upon  conviction  thereof  shall  be  im- 
prisoned in  the  penitentiary  not  more  than  ten  years  nor 
less'tban  one  year." 

Upon  the  trial  there  were  sworn  and  examined  on  the 
part  of  the  state,  besides  the  expert  witnesess  and  the 
sheriff,  sixteen  witnesses,  fourteen  men  and  two  women, 
all  of  whom  hid  about  equal  opportunities  of  seeing  and 
testifying  to  the  fact  and  circumstances  attending  the  homi- 
cide.    It  IS  quite  within  bounds  to  say  that  scarcely  two 
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of  them  agree  in  the  essential  facts  of  the  case.  I  trans- 
cribe the  material  part  of  the  testimony  of  A.  C.  Cox,  one 
of  the  said  witnesses  on  the  part  of  the  state,  given  on  his 
direct  examination,  as  being  the  strongest  evidence  against 
the  accused,  and  as  illustrating  the  remarks  of  the  court 
in  that  part  of  the  opinion  above  quoted  as  "circumstances" 
"as  would  lower  the  homicide  to  the  grade  of  man- 
slaughter." 

A.  C.  Cox  called  and  sworn  for  the  state: 

Q,     How  long  have  you  lived  in  Tecumseh? 

A.     It  has  been  about  fifteen  years. 

Q.     Where  were  you  on  the  25th  of  June,  1880? 

A.     Out  on  the  mail  route  during  the  day. 

Q.     What  time  did  you  get  in  town? 

A.  I  donH  know  the  exact  time.  I  got  here  only  by 
my  regular  time  from  about  half-past  four  to  five  o'clock. 
I  think  about  half-past  four  o'clock. 

Q.  State  what  you  saw  soon  after  you  got  back,  in 
connection  with  Parker  and  his  son  ? 

A.  The  first  thing  I  noticed  of  Parker  he  was  sitting 
over  in  front  of  the  Arcade  saloon,  or  near  there,  on  some 
rock ;  his  son  was  standing  near  him,  not  far  from  him. 

Q.     Which  building  was  that,  what  street  was  it  on? 

A.     I  cannot  tell  you  the  streets. 

Q.     On  the  west  of  South  street? 

A.     It  is  over — 

Q.     How  far  from  Blurae's  new  building? 

A.  It  is  the  one  I  believe  that  Dewey  has,  it  was  the 
next  door  from — I  don't  know;  he  was  over  near  there. 

Q.     State  what  occurred  there? 

A.  I  saw  nothing  in  connection  that  I  know  of,  be- 
tween Parker  and  the  boy  there.  Then  I  saw  a  man  come 
across  the  street  and  commence  talking  to  Parker. 

Q.     Who  commenced  the  conversation? 

A.     Blume. 

Q.     What  did  he  say? 
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A.  I  did  Dot  hear  the  first  words  he  used;  I  did  not 
hear  what  they  were,  but  I  heard  Parker  tell  him  to  go 
away  and  let  him  be.  Then  I  heard  Blame  call  him  ^^a 
damned  son  of  a  bitch." 

Q.     Who  was  then  with  Blume,  if  anyone? 

A.     With  Blume  at  that  time? 

<i.     Yes. 

A.     I  cannot  say  anyone  was  with  him  just  then. 

Q.     Who  was  near  him  ? 

A.     The  crowd  was  gathering  up  all  the  time. 

Q.     Which  way  did  Parker  go? 

A.  Parker  struck  at  Blume  a  lick  with  a  cane,  a  walk- 
ing cane,  a  heavy  stick,  and  struck  at  him  a  very  heavy 
lick,  and  Blume  dodged  it  and  ran  into  the  saloon ;  the  boy 
stepped  up  just  before  the  lick  was  struck  and  said  he 
wanted  them  to  go  away  and  let  his  father  be;  he  came  to 
take  him  home.  Then  this  Blume  called  him  this  name, 
and  Parker  struck  at  him.  Tiien  I  saw  another  man  come 
rushing  around,  and  the  boy  picked  up  a  brickbat;  I 
think  one  in  each  hand.  There  was  another  man  came 
rushing  round  and  had  some  words  with  the  boy.  I  did 
not  notice  what  Parker  was  doing,  because  I  was  noticing 
what  the  young  man  was  doing. 

Q.     Where  did  they  go  from  there  ? 

A.   They  worked  their  way  towards  the  Slierman  House. 

Q.     Where  did  they  go  from  there? 

A.     From  there  they  worked  towards  the  depot. 

Q.     Where  was  the  crowd  all  this  time? 

A.     The  crowd  was  following  them  up  tolerably  close. 

Q.     Who  do  you  mean  by  them  ? 

A.     I  mean  the  crowd  following  Parker  and  his  boy. 

Q.     And  they  were  going  which  way? 

A.  They  started  east  from  where  they  first  commenced, 
they  started  east  toward  the  Sherman  House  and  from 
there  towards  the  depot,  going  backwards — Parker  and 
the  boy — until  they  got  to  the  Sherman  House,  and  then 
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the  boy  turned  around.    Parker  had  told  him  repeatedly  to 
go  home. 

Q.     What  did  the  boy  say  to  the  old  man? 

A.     The  boy  said  to  the  old  man — ^I  started  before  them 
and  got  to  the  Sherman  House  as  they  first  started — he 
.  said,  "  Father,  let  me  alone,  I  can  whip  him.^^     The  old 
man  said,  "  Elmer,  I  tell  you  to  go  home,''  and  kept  push- 
ing him,  for  him  to  go  home. 

Q.     Whereabouts  did  this  last  conversation  occur  ? 

A.     What  conversation  do  you  mean  ? 

Q.  The  last  one,  the  last  one  you  speak  of  between  the 
old  man  and  the  boy. 

A.  When  they  first  left  the  corner  of  the  building  go- 
ing towards  the  Sherman  House. 

Q.  Who  of  the  crowd  did  you  see  or  notice  following 
after  these  parties? 

A.  Well,  sir,  I  don't  know  as  I  could  name  them  at 
this  time.  I  saw  Parrish  near  Parker,  and  I  seen  Mr. 
Hill ;  I  don't  know  his  given  name,  and  I  saw  one  man 
by  the  name  of  Jerry;  I  don't  know  his  other  name,  and 
a  good  many  other  men,  I  don't  recollect.  May  be  more 
I  could  think  of  presently,  but  don't  know  now. 

Q.     State  to  the  jury  what  Parrish  was  doing. 

A.  Parrish,  from  what  I  could  see,  was  trying  his  best 
to  get  at  the  boy. 

Q.  What  was  he  saying  to  the  boy,  and  what  was  he 
doing? 

A.  Parrish,  when  I  noticed  him  first,  came  up  when 
Blume  ran  into  the  saloon,  and  picked  up  a  brick  and  was 
trying  to  get  at  the  boy;  when  I  seen  the  boy  pick  up  a  " 
brick,  Parrish  was  saying  something  in  a  loud  tone  of 
voice,  and  I  don't  know  whether  I  remember  what  he  was 
saying.  He  was  using  some  hard  words,  but  I  don't  re- 
member what  they  were. 

Q.     Against  whom  was  he  using  the  words? 

A.     The  boy. 
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Q.     Can  you  state  the  words? 

A.  I  don't  think  I  can  at  this  time^  I  might  at  that 
time. 

Q.     State  what  further  was  done. 

A.  I  noticed  every  time  Parrish  would  work  his  way 
around  the  crowd  the  old  gentleman  Parker  was  waving^ 
his  cane,  telling  them  he  would  kill  the  first  man  that  laid 
a  hand  on  the  boy's  head;  telling  them  to  keep  back.  I 
heard  another  man — that  is  all  I  remember  of  Parrish  try- 
ing to  get  at  the  boy. 

Q.     What  other  man? 

A.  I  heard  another  man  halloo  for  him  to  go  ahead 
and  whip  him  and  he  would  pay  the  fine. 

Q.     Who  was  that  man? 

A.     Lee  Woodruff. 

Q.     State  what  further  occurred. 

A.  I  noticed  the  boy  then  going  backwards  towards  the 
Sherman  House,  and  the  old  gentleman  talking  to  the 
crowd,  and  finally  the  old  gentleman  looked  over  hia 
shoulder  and  said,  "  Elmer,  I  tell  you  to  go  home/'  and 
then  the  boy  walked  very  deliberately  towards  the.  depot. 

Q.     Where  was  Parrish  at  this  time? 

A.  I  could  not  say ;  he  was  first  here  and  then  there  ia 
the  crowd. 

Q.     Who  was  in  advance  of  the  crowd? 

A.  As  near  as  I  recollect  Parrish  and  this  young  man 
Hill,  the  first  time,  when  the  boy  first  started,  and  Jerry,  I 
think,  and  I  don't  recollect  who  was  in  advance  of  the  crowd ; 
I  recollect  I  was  there  myself  a  portion  of  the  time,  a  good 
deal  of  the  time. 

Q.     State  what  further  you  saw. 

A.  I  noticed  when  the  boy  started  on  down  the  old 
gentleman  kept  going  on,  and  when  we  got  just  below  tlie^ 
Sherman  House  I  heard  Jerry,  from  just  off  the  sidewalk 
below  the  Sherman  House  and  on  the  street,  say  that  "  it 
was  a  damned  shame  for  a  mob  like  that  to  pitch  on  an  old 
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man  and  a  boy."  Henry  Parrish  came  rashing  round  to 
where  Jerry  was  and  made  as  though  he  was  going  to  take 
told  of  him,  and  he  says  to  Jerry,  "What  have  you  got  to 
tlo  with  tliis,  and  do  you  want  to  take  the  old  man^s  part?'' 
He  remarked  again  it  was  a  shame  to  pitch  on  an  old  man 
and  a  boy.  Jerry  was  whittling,  or  had  been.  Parrish 
cracked  his  hands  together  and  said,  "Put  up  that  knife 
and  I  will  whip  you.''  Jerry  remarked,  "I  will  put  up 
DO  knife,  and  you  take  damned  good  care  not  to  run 
again&t  that  knife."  My  attention  was  attracted  to  that, 
and  I  did  not  see  Parker  at  that  time. 

Q.  What  was  the  next  thing  you  noticed  in  connection 
with  this? 

A.  The  next  thing  I  noticed  a  man  came  rushing  into 
that  crowd  and  grabbed  Parrish  by  the  arm,  and  said^ 
■**  They  have  got  him  now,"  or  something  to  that  effect 

Q.     Whom  did  they  have  reference  to? 

A.     I  judged  they  had  reference  to  Parker. 

Q.     State  what  next  you  noticed. 

A.  At  that  time  I  whirled  to  look  down  that  way  as 
soon  as  I  could,  and  I  saw  a  man  just  coming  up  on  the 
sidewalk  like  as  though  he  was  coming  across  the  street, 
at  least  he  came  in  that  direction,  was  in  the  act  of  getting 
on  the  sidewalk. 

Q.     State  was  else  occurred. 

A.  At  that  the  crowd  started,  when  this  man  came 
into  the  crowd  and  called  the  attention  of  myself  and 
others  turned  to  look,  and  Parrish  at  once  tore  himself  out 
of  the  crowd  and  run  down  to  where  these  men  were,  tliis 
man  I  first  noticed  run  up  and  struck  Parker. 

Q.     Struck  Parker? 

A.    Yes,  sir. 

Q.     What  was  the  young  man  doing  then  7 

A.     Young  Parker? 

Q.     Yes. 

A.  He  was  further  down  the  sidewalk  towards  the 
depot  at  that  time,  on  ahead  of  Mr.  Parker. 
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Q.     What  did  you  further  in  connection  with  him  ? 

A.     With  him  ? 

Q.     The  young  man. 

A.  I  saw  him  after  they  commenced  pounding  the  old 
man. '  I  saw  him  come  running  back  up  the  sidewalk. 

Q.     What  else  occurred  ? 

A.     I  saw  a  man  hit  him.     . 

Q.     State  all  about  it? 

A.  I  saw  Blume  hit  Parker  in  the  back  of  the  head. 
There  was  another  man  struck  Parker  a  lick^  and  then 
Parrish  was  there  at  that  moment  and  hit  him  another 
lick. 

Q.     That  was  the  old  man  ? 

A.     Yes,  sir. 

Q.     What  was  the  young  man  doing  ? 

A.  The  young  man?  As  Parrish  struck  the  old  man 
the  young  man  started  and  run  back  up  the  sidewalk,  as 
Parrish  struck  the  old  man,  he  turned  partly  round  and 
struck  the  young  man  a  lick,  knocking  him  down  towards 
the  sidewalk. 

Q.     What  else  did  you  see? 

A.     I  noticed  the  young  man  throw  a  brick  at  Parrish. 

Q.     What  else  did  Parrish  do  ? 

A.  I  saw  Parrish  stoop  towards  the  sidewalk,  and  as  he 
looked  down  to  the  sidewalk  he  made  a  spring  towards 
the  old  gentleman,  a[nd  as  he  did  so,  he  reached  to  the 
sidewalk. 

Q.     What  did  he  do  then? 

A.  He  picked  a  rock  from  the  sidewalk  and  threw  it 
at  the  boy. 

Q.     What  did  the  rock  do? 

A.  The  rock  hit  the  boy  on  the  head  and  the  boy  fell 
down. 

Q.     What  sized  rock  was  it? 

A.     I  cannot  say. 

Q.     Would  you  know  the  rock  if  you  saw  it? 
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A.     I  think  I  would,  sir. 

Q.     (Handing  witness  rock.)     Is  that  the  rock  ? 

A.  (Examining  rock.)  That  looks  very  much  like 
the  rock,  but  in  my  mind  I  was  thinking  it  was  a  little 
heavier,  probably  that  may  be  the  rock.  > 

Q.  How  far  were  you  from  Parrish  at  the  time  he  threw 
the  rock  ? 

A.  I  don't  know  the  exact  distance,  but  I  would  say 
somewhere — probably  eight  or  ten  feet,  I  don't  know  just 
exactly — probably  not  so  far.  I  was  standing  by  the  fence 
holding  to  a  board.  I  don't  recollect  how  far  they  were 
from  the  corner. 


An  examination  of  the  forgoing  testimony,  in  connec- 
tion with  the  instruction  above  quoted,  cannot  fail  to  show 
the  inapplicability  of  the  instruction  to  the  facts  of  the 
case,  nor  that  the  jury  in  following  the  same  may  have  re- 
jected all  of  the  accompanying  or  explanatory  circum- 
stances. And  while  it  is  no  part  of  my  purpose  to  say 
that  the  evidence  in  the  case  is  not  sufficient  to  support  a 
finding  for  murder  in  the  second  degree,  I  do  say  that 
upon  the  whole  evidence  in  the  case  the  jury  would  have 
been  justified  in  returning  a  verdict  for  manslaughter. 
And  when  the  verdict  upon  such  evidence,  as  in  the  case 
at  bar,  is  a  general  one,  although  found  on  an  indictment 
for  murder  in  the  second  degree,  it  is  doing  no  violence  to 
presume  that  the  jury  intended  by  the  same  to  find  the 
lowest  grade  of  homicide  included  in  the  charge  of  the  in- 
dictment.    The  following  is  a  copy  of  the  verdict:     • 

"State  of  Nebraska,  plaintiff,  v.  Henry  Parrish^  defend- 
ant. We  the  jury  in  this  case  being  duly  impaneled  and 
sworn  do  find  and  say  that  the  said  defendant  Henry  Par- 
rish is  guilty  as  he  stands  charged. 

"Robert  Bbybon, 

''Foreman:' 
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Section  489  of  the  Criminal  Code  provides,  "  That  in  all 
trials  for  murder,  the  jury  before  whom  such  trial  is  had, 
if  they  find  the  prisoner  guilty  thereof,  shall  ascertain  in 
their  verdict,  whether  it  be  murder  in  the  first  or  second 
degree  or  manslaughter ;  and  if  such  person  be  convicted 
by  confession,  in  open  court,  the  court  shall  proceed  by  ex- 
amination of  witnesses  in  open  court  to  determine  the  de- 
gree of  the  crime,  and  sliall  pronounce  sentence  accord- 
ingly." 

This  section  of  our  statute  was  borrowed  literally  from 
the  statutes  of  Ohio,  p.  275,  §  39,  Swan's  Rev.  Stat.  And 
before  the  settlement  of  this  state  the  latter  statute  had  re- 
ceived an  interpretation  by  the  courts  of  Ohio.  In  the 
case  of  Dick  v.  The  State  of  Ohio,  3  O.  S.  R.,  89,  the  court, 
in  the  opinion,  say  :  "  The  true  object  of  this  statutory  pro- 
vision is  apparent.  As  an  indictment  for  murder  in  the 
first  degree  embraces  each  of  the  three  degrees  of  criminal 
homicide,  of  either  of  which  the  accused  may  be  convicted, 
and  as  the  issue  which  the  jury  is  sworn  to  try,  involves  a 
charge  of  each  of  these  three  crimes  on  a  general  verdict  of 
guilty,  which  does  not  ascertain  the  degree  of  the  homi- 
cide, the  court  could  render  no  valid  judgment,  not  know- 
ing from  the  verdict  for  what  degree  of  crime  the  judg- 
ment should  be  rendered.^'  ♦  *  *  "The  supreme 
court  of  Ohio  held  on  the  circuit  in  the  case  of  ITie  State  v. 
Town,  Wright's  Rep.,  75,  that  if  the  jury,  in  case  of  a  trial 
for  murder,  do  not  specify  in  their  verdict  whether  they 
find  the  accused  guilty  of  murder  in  the  first  or  second  de- 
gree, or  manslaughter,  the  court  will  refuse  to  pass  sen- 
tence, and  award  a  new  trial  even  without  a  motion  on  the 
part  of  the  defendant.  And  this,  I  believe,  has  been  in 
accordance  with  the  uniform  practice  in  this  state.'* 

The  above  case  has  been  followed  by  the  later  ones  of 
Parks  V.  The  State,  Id.,  101.  Robbina  v.  The  State,  8  O. 
S.  R.,  131.  Schoonover  v.  The  State,  17  O.  S.  R.,  299, 
and  others.  See  also  People  v.  Baza,  53  Cal.,  690.  State 
V.  Redman,  17  Iowa,  329. 
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The  language  of  the  statute  is  mandatory  and  controls 
all  trials  for  murder  of  any  degree.  Without  its  observ- 
ance the  verdict  confers  no  power  on  the  court  to  pass 
sentence  on  the  accused. 

If  this  view  of  the  law  be  deemed  too  radical,  then,  the 
jury  having  failed  to  ascertain  by  their  verdict  the  degree 
of  the  crime  in  accordance  with  the  spirit  of  our  criminal 
laws,  they  must  be  presumed  to  have  intended  to  find  the 
lowest  grade  of  criminality  which  the  evidence  would  jus- 
tify.    This,  as  we  have  seen,  would  be  manslaughter. 

In  no  view  of  the  case  can  the  sentence  be  sustained. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with, 
law. 

IIev£BS£d  and  remanded. 
Maxwell,  J.,  concurs. 
Reese,  J.,  dissents.    (See  page  702.) 
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JJ  ^    The  State,  ex  rel.  J.  Sterling  Morton,  v.  Wallace 
18  US  Stevenson,  County  Clerk  op  Otoe  County. 
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*^  84  X.  Constitutional  Law:  incbeasb  of  kumbeb  of  distbict 
JUDGES.  Under  the  provisions  of  section  11  of  article  VI.  of 
the  constitution,  the  legislature  of  1886  had  the  power  to  pro- 
Tide  by  law  for  the  election  of  a  second  jndge  of  the  district 
court  for  the  second  judicial  district,  notwithstanding  that 
the  legislature  of  1 883  had  pro>  ided  by  law  for  the  election  of 
an  additional  judge  for  the  third  judicial  district,  and  for  the 
creation  of  four  new  judicial  districts  and  for  the  election  of 
judges  for  each  thereof. 

2.    .     A  court  will  not  ordinarily  listen  to  an  objection  made 

to  the  constitutionality  of  an  act  of  the  legislature  by  .a  party 
whose  rights  it  does  not  affect,  and  who  has  therefore  no  interest- 
in  defeating  it.     Coolcy's  Con.  Lim.,  5  £d  ,  197. 
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3.  .  There  is  a  wide  difference  between  the  weight  and  au- 
thority to  be  accorded  and  given  to  an  act  which  has  passed  the 
legishiture  by  a  constitutional  majority  and  through  all  stages 
of  legislation,  and  been  approved  by  the  executive,  although  it 
may  be  inimical  to  some  provision  of  the  constitution,  and  a 
paper  which,  without  having  passed  the  legislature,  has,  through 
accident  or  design,  found  its  way  to  a  place  among  the  authen- 
ticated statutes.  The  former  should  be  respected  and  obeyed 
until  declared  invalid  by  the  judiciary  in  a  proper  legal  pro- 
ceeding, while  the  latter  may  be  disregarded  by  all. 

Obiginal  application  for  mandamus  to  compel  respond- 
ent to  issue  and  deliver  to  the  sheriff  of  Otoe  county  no- 
tices of  the  election  to  be  held  in  said  county  Nov.  8, 1885, 
in  which  shall  be  named  the  office  of  judge  of  the  district 
court  for  the  second  judicial  district. 

Charles  W,  Seymour^  Frank  P.  Ireland^  and  Edvnn  F. 
Warren,  for  relator. 

Frank  T.  Ransoni  and  John  C  TFafeon,  for  respondent. 

Ma8(m  &  WhedoUj  for  J.  L.  Mitchell,  intervenor. 

Cobb,  Ch.  J. 

The  principal  question  raised  by  the  motion  and  affida- 
vit of  the  relator  and  the  answer  of  the  respondent  in  this 
case  is,  whether  the  act  of  February  24, 1885,  entitled  "  An 
act  to  amend  sections  one  and  three  of  an  act  entitled  '  An 
act  to  apportion  the  state  into  judicial  districts,  and  for  the 
appointment  and  election  of  officers  thereof,'  approved 
February  24,  1883,^'  approved  March  10,  1885,  is  in  vio- 
lation of  any  provision  of  the  constitution  of  the  state. 
Comp.  Stat.,  Ch.  5,  §  8. 

I  assume  it  to  be  universally  conceded  that  all  legislative 

power  of  the  people  of  this  state  not  granted  to  the  United 

States  or  prohibited  to  the  legislature,  or  reserved  to  the 

people  themselves  in  the  constitution  of  the  state,  either 

27 
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expressly  or  by  implication,  resides  in  the  legislature.  It 
will  not  be  contended  that  the  passage  of  the  act  in  ques- 
tion was  not  the  exercise  of  legislative  power,  nor  that  it 
was  the  exercise  or  attempt  to  exercise  any  part  of  the  leg- 
islative power  granted  to  the  congress  of  the  United  States. 
Was  it  the  exercise  of  a  power  prohibited  to  the  legislature 
or  reserved  to  the  people  themselves  in  the  constitution, 
either  expreasly  or  by  implication? 

Section  11  of  article  VI.  of  the  constitution  contains  the 
provision  of  that  instrument  which  is  cla^med  to  be  vio- 
lated, by  the  passage  of  the  act  under  consideration.  It 
reads  as  follows:  "The  legislature,  whenever  two-thirds  of 
the  membere  elected  to  each  *  house  shall  concur  therein, 
may,  in  or  after  the  year  one  thousand  eight  hundred  and 
eighty,  and  not  oftener  than  once  in  every  four  years,  in- 
crease the  number  of  judges  of  the  district  courts  and  the 
judicial  districts  of  the  state." 

Although  the  language  of  this  section  is  that  of  a  grant 
of  power,  yet  it  being  found  in  an  instrument  which  deals 
in  prohibitions,  restrictions,  and  reservations,  and  not  in 
grants  of  power,  it  must  be  construed  to  be  a  restriction 
upon  the  general  power  of  legislation  inhering  in  the  peo- 
ple as  represented  in  the  legislature. 

The  power  of  legislation  on  the  subject  under  considera- 
tion is,  by  the  terms  of  the  above  section,  restricted  in  more 
respects  than  one.  It  is  not  to  be  exercised  at  all  until  the 
lapse  of  four  years  after  the  general  taking  effect  of  the 
constitution,  and  then  only  by  the  concurrence  of  two-thirds 
of  the  members  elect  of  each  house  of  the  legislature.  To 
these  restrictions  it  is  claimed  that  the  language  of  the  sec- 
tion adds  another,  to-wit,  that  the  power  of  legislating  to 
effect  the  above  objects  becomes  exhausted  and  lies  dormant 
until  the  lapse  of  another  term  of  four  years.  While  it  is 
not  my  present  purpose  to  deny  the  above  construction,  I 
will  say  that  if  it  is  the  true  meaning  of  our  constitution — 
if  one  legislature  may  pass  an  act  which  the  next  l^isla- 
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ture  may  not  amend  or  repeal,  or  if  one  legislature  pos- 
sesses a  power  which  is  denied  to  its  successor,  then  I  think 
that  it  presents  an  anomaly  in  fundamental  law-making, 
and  is  an  exception  to  an  otherwise  universal  rule. 

But  in  the  view  that  I  take  of  the  section  of  the  consti- 
tution now  under  cotisideration,  the  power  granted  to  the 
legislature,  "Whenever  two-thirds  of  the  members  elected 
to  each  house  shall  concur  therein,'^  to,  "  in  or  after  the  year 
one  thousand  eight  hundred  and  eighty,  and  not  oftener 
than  once  in  every  four  years,  increase  the  number  of  judges 
of  the  district  courts,^'  was  not  only  not  exhausted  by  the 
passage  of  the  act  of  February  24,  1883,  but  is  not  ex- 
hausted by  that  of  1885. 

Section  one  of  the  article  of  the  constitution  under  con- 
sideration provides  that,  "The  judicial  power  of  this  state 
shall  be  vested  in  a  supreme  court,  district  courts,"  etc 
Section  nine  provides  that,  "The  district  courts  shall  have 
both  chancery  and  common  law  jurisdiction,  and  such  other 
jurisdiction  as  the  legislature  may  provide,^'  etc.  Section 
ten  divides  the  state  into  six  judicial  districts,  and  provides 
that,  "  In  each  of  which  shall  be  elected  by  the  electors 
thereof  one  judge,  who  shall  be  judge  of  the  district  court 
therein,"  etc.  Then  follows  section  eleven.  That  part  of 
which  is  applicable  to  the  question  being  examined  is  here-^ 
in  quoted. 

It  will  thus  be  seen  that  the  constitution  provided  for 
six  district  courts,  and  that  until  the  year  1880,  and  until 
the  legislature  by  a  two-thirds  vote  of  each  house  should 
otherwise  provide,  there  should  be  but  one  judge  to  each 
of  said  courts.  But  that  after  the  year  ,1880,  and  by  the 
legislative  majority  therein  specified,  the  number  of  such 
judges  might  be  increased.  The  number  of  such  judges 
had  only  been  fixed  by  the  language,  "  The  state  shall  be 
divided  into  six  judicial  districts,  in  each  of  which  shall  be 
elected  by  the  electors  thereof  one  judge."  It  is  also  true 
that,  by  the  terms  of  the  eleventh  section,  in  and  after  the 
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year  1880  the  legislature  in  the  maDner  stated  may  increase 
the  number  of  the  judicial  districts,  and  that  would  indi- 
rectly increase  the  number  of  judges,  by  force  of  the  lan- 
guage of  the  tenth  section,  authorizing  the  electors  of  each 
of  the  original  districts  to  elect  one  judge.  But  the  lan- 
guage of  the  section  empowers  the  legislature  to  directly 
**  increase  the  number  of  judges  of  the  district  courts,"  and 
surely  when  a  power  is  granted  to  do  a  thing  directly  we 
need  not  justify  the  doing  of  it  under  another  indirect  and 
constructive  grant  of  power.  There  being  then  one  judge 
provided  for  each  of  the  six  district  courts,  the  legislature 
may,  in  or  after  1880,  increase  this  number.  May  they 
increase  it  in  one  district,  or  in  any  or  all  of  them?  Ob- 
viously, not  only  from  the  language  used  but  from  the  very 
nature  of  the  subject  matter,  in  any  or  all  of  the  districts* 
But  not  in  any  oftener  than  once  in  four  years.  Under 
this  power  the  legislature  of  1883  increased  the  number 
of  the  judges  of  the  district  court  of  the  third  district. 
But  did  such  action  exhaust  the  power  of  that  l^islature 
or  any  of  its  successors  to  increase  the  number  of  such  judges 
in  any  or  all  of  the  other  judicial  districts  not  oftener  than 
once  in  four  years?     I  think  not. 

If  this  construction  and  these  conclusions  are  correct; 
then  the  act  of  1885,  under  discussion,  as  well  as  the  act 
of  February  24,  1883,  are  fully  warranted  by  the  provis- 
ion of  the  constitution  above  quoted.  The  writer  is  of  the 
opinion  that  there  are  other  grounds  upon  which  such  leg- 
islation may  be  justified  and  defended  against  the  charge 
of  being  inimical  to  the  constitution  of  the  state,  but  hav- 
ing, to  my  own  satisfaction  at  least,  found  in  the  above 
considerations  ample  authority  under  the  constitution  for 
the  legislation  under  consideration,  the  discussion  of  this 
branch  of  the  case  will  not  be  further  pursued. 

There  seemed  to  be  a  general  desire  on  the  part  of  the 
bar,  the  press,  and  the  people  throughout  the  state,  and  es- 
pecially of  the  second  and  third  judicial  districts,  that  the 
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question  of  the  constitutioDality  of  the  act  of  March  10, 
1885,  should  be  examined  and  decided  by  this  court. 
Otherwise  I  should  oot  have  deemed  such  examination 
and  decision  necessary  for  the  purpose  of  ascertaining  the 
duty  of  the  respondent  to  obey  the  law  as  it  came  from  the 
legislative  and  executive  branches  of  the  state  government. 
While  it  will  not  be  denied  that  any  citizen  may  invoke 
the  provisions  of  the  constitution,  state  or  federal,  for  the 
assertion  or  protection  of  any  of  his  rights,  either  of  per- 
son, family,  or  property,  yet  it  may  well  be  doubted  that 
the  incumbent  of  a  ministerial  ofHce,  created  by  and  whose 
current  duties  rest  solely  upon  legislative  authority,  may 
invoke  the  provisions  of  the  constitution  as  a  justification 
of  his  refusal  to  discharge  a  plain  statutory  duty.  Under 
our  present  system,  lawsuits  may  be  prosecuted  or  defended 
only  by  a  real  party  in  interest.  Such  party  only  has  the 
right  to  make  a  record  which  will  render  the  question  liti- 
gated r€8  adjudlcata.  This  proposition  is  clearly  estab- 
lished by  authorities  cited  by  counsel  for  the  intervener. 
The  respondent  can  have  no  interest  greater  or  different 
from  that  of  any  other  citizen  in  the  constitutional  question 
Avbich  he  invokes.  If  he  has,  it  is  so  small  that  it  is  suffi- 
ciently answered  by  the  maxim  ^^De  minibus  non  curat 

kxr 

In  the  case  of  StaUy  ex  rel.  Huff,  v.  McLelland^  ante  p. 
236,  this  court  refused  to  issue  a  mandamus  to  compel  the 
respondent,  who  is  county  clerk  of  Nance  county,  to  insert 
in  the  notice  of  the  annual  election  among  the  officers  to  be 
elected  that  of  register  of  deeds,  upon  its  being  made  to 
appear  that  the  act  of  1885,  entitled  "An  act  to  provide 
for  the  election  of  register  of  deeds,  and  to  define  his  duties 
and  fix  his  compensation,"  etc.,  when  introduced  and 
passed  both  branches  of  the  legislature,  contained  a  pro- 
vision for  the  election  of  a  register  of  deeds  only  in  coun- 
ties having  15,000  inhabitants,  but  in  the  enrollment  was 
^  changed  as  to  apply  to  "each  county  having  a  popula- 
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tion  of  1,500  inhabitants  or  more;"  the  county  of  Nance 
having  a  population  of  more  than  1,500  and  less  than  15,- 
000  inhabitants. 

The  question  presented  in  that  case  was  not  whether  the 
law  as  printed  in  the  statute  book  was  inhibited  by  the 
terms  of  the  constitution,  but  whether  it  had  passed  the 
legislature  at  all.  And  I  think  there  is  a  wide  difference 
between  the  weight,  character,  and  consideration  to  be 
given  to  a  paper  which  has  passed  through  all  the  stages 
of  legislation  in  due  form,  and  been  approved  by  the  exec- 
utive and  placed  in  the  proper  custody,  although  it  may  be 
of  a  character  inhibited  by  the  terms  of  the  constitution, 
and  a  paper  which  without  having  been  considered  or 
passed  by  the  legislature  has,  through  accident  or  design, 
found  a  place  among  the  laws.  The  former  should  be  re- 
spected and  observed  until  declared  invalid  by  the  judiciary 
in  a  proper  legal  proceeding,  while  the  latter  may  be  dis- 
regarded by  all. 

A  writ  of  mandamus  will  issue  as  prayed. 

•  JUIKJMENT  AOOOBDINGLY. 

The  other  judges  concur. 

18~4J^ 

^_S52  : 
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l|^  ^       The  State  op  Nebraska,  ex  eel.  Tobias  Castor,  v. 
4B  83o|  The  Board  op  Supervisors  op  Saunb  County 

ET  Ali. 

1.  Township  Organization :  trial  of  countt  oFFicfEBS  by 
SUPEBVI60B8.  In  conntieB  nnder  township  organization  the 
board  of  Bai)eryi8or8  have  authority  to  hear  and  determine  com- 
plaints against  county  officers  under  the  provisions  of  article 
two,  chapter  18  of  the  Compiled  Statutes  1886. 

2.    :    :    COMPLAINT.    "When  the  hoard  has  assumed 

jurisdiction  of  such  a  cause,  and  has  passed  upon  the  sufficiency 
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of  the  complaint,  and  afterwards  refused  to  act  in  the  case,  and 
upon  an  application  to  the  supreme  court  in  the  exercise  of  its 
original  jurisdiction  for  a  mandamus  to  compel  action,  the  court 
-will  not  inquire  into  the  suflSciency  of  the  complaint  further 
than  to  ascertain  if  it  is  such  a  complaint.  To  that  extent  the 
complaint  was  examined,  and  Held^  Sufficient. 

3.  Mandamus:    judgment  of  county  boabd  cannot  be  cpN- 

TBOLLED.  While  the  supreme  court  can  by  a  mandamus  com- 
pel a  board  of  county  supervisors  to  act  upon  a  complaint  against 
a  county  officer,  yet  it  can  in  no  way  control  its  judgment  or 
legal  discretion. 

4.  Bemoval  of  County  Officers:     tbial  befobe  county 

BOASD.  A  respondent,  in  a  proceeding  to  remove  him  from  a 
county  office,  has  the  right  to  present  as  many  legal  questions  for 
decision  by  the  county  board  as  he  may  think  necessary  for  his 
proi)er  defense,  but  the  board  has  the  authority  and  right  to  de- 
cide such  questions  either  with  or  without  argument,  as  it  may 
deem  proper.  It  is  not  required  to  waste  time  in  listening  to 
unnecessary  arguments. 

6.     — :      UNNECE6SABY  COSTS  TAXED  TO  PABTY  MAKING  THEM. 

Where  a  party  to  a  proceeding  before  the  county  board  causes 
the  attendance  of  unnecessary  witnesses,  or  in  any  other  man- 
ner needlessly  augments  the  costs  and  expenses  of  a  trial,  it  is 
-within  the  power  of  the  board  to  tax  such  unnecessary  costs  to 
the  party  making  them,  and  it  should  in  all  proper  cases  exer- 
dse  such  power. 

6.  — — ;    QUOBUH  OF  BOABD  SUFFICIENT.    In  a  proceeding  be- 

fore a  board  of  supervisors  to  remove  from  office  a  county  officer 
two-thirds  of  all  the  members  elected  constitute  a  quorum.  It 
is  not  essential  that  all  the  members  be  present.  But  of  a  spe- 
cial meeting  all  must  be  notified. 

7.  :  DUTY  OF  COUNTY  BOABD.  When  a  complaint  against  a 
county  officer  is  made  and  filed  with  the  county  clerk  it  is  the 
duty  of  the  county  board  to  hear  it.  They  have  no  authority 
to  order  its  removal  to  the  district  court  for  triaL 

Original  application  for  mandamus. 

Origgs  &  Rindker^  for  relator. 

F.  L  Fo88j  J.  H.  Orimm,  Ryan  Brothers,  and  Abbott  & 
Abbott,  for  respondents. 
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Reese,  J. 

This  is  an  application  to  this  court,  in  the  exercise  of  its 
original  jurisdiction,  for  a  writ  of  mandamus  directed  to 
the  county  board  of  supervisors  of  Saline  county  requiring 
it  to  proceed  to  the  examination  of  certain  charges  preferred 
against  Charles  W.  Meeker,  the  clerk  of  the  district  court, 
by  the  relator  herein. 

From  the  record  before  us  it  appears  that  on  the  fourth 
day  of  August,  1885,  the  relator  filed  in  the  office  of  the 
county  clerk  of  Saline  county  a  complaint  against  Meeker 
charging  him  with  official  misdemeanors  as  such  officer,  and 
that  the  county  clerk  issued  a  summons  to  him,  as  is  pro- 
vided by  article  two  of  chapter  eighteen  of  the  Compiled 
Statutes  of  1885.  The  charges  and  specifications  are  quite 
lengthy,  and  will  not  be  noticed  in  detail.  On  the  25th 
day  of  August  the  matter  came  up  for  hearing  before  the 
supervisors,  when  the  respondent  filed  a  plea  to  the  juris- 
diction of  the  board.  In  this  it  was  contended  that  tlie 
statute  not  having  conferred  such  powers  upon  the  board 
of  supervisors,  they  were  without  authority  to  act.  The 
session  continued  from  day  to  day,  until  the  29th.  During 
this  time  a  number  of  other  pleas,  motions,  etc.,  were  filed 
by  the  respondent,  which  were,  briefly  stated,  as  follows: 

Denying  the  right  of  the  board  to  proceed  without  all 
the  members  being  present. 

That  the  costs  be  taxed  to  complainant. 

An  objection  to  the  board  delegating  any  of  its  powers 
to  the  chairman,  such  as  determining  the  order  of  argu- 
ment upon  interlocutory  questions,  etc. 

A  general  demurrer  to  the  complaint. 

An  objection  to  the  jurisdiction  of  the  board,  for  the  rea- 
son that  a  member  was  acting  without  authority,  he  not 
being  a  legal  member  of  the  board. 

Denying  the  jurisdiction  of  the  board,  for  the  reason 
that  two  townships  of  the  county  were  without  representa- 
tion thereon. 
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A  demand  for  a  jury  trial. 

A  demaDd  or  motion  for  permission  to  examine  the 
members  of  the  board  as  to  their  qualifications  to  sit  in  the 
case. 

A  motion  for  a  change  of  venue. 

These  questions  were  disposed  of  in  their  order,  and  the 
case  retained  for  hearing,  until  the  board,  apparently  tired 
of  the  protracted  proceedings,  and  perhaps  uncertain  as  to 
their  powers  and  duties,  passed  the  following  preamble  and 
resolution : 

*'  Whereas,  Three  days  have  already  been  used  by  this 
board  in  the  consideration  of  the  case  of  The  State,  ex  rel. 
Castor  y  V.  Meeker  ;  and 

"  Whereas,  All  of  said  time  has  been  given  to  the  consid- 
eration of  motions  made  by  defendant's  counsel ;  and 

*' Whereas,  Counsel  for  defendant  have  notified  this  board 
that  they  intend  to  file  separate  objections  to  each  and 
every  one  of  the  thirty  specifications  in  the  complaint,  and 
fiabpoena  1920  witnesses;  and 

"  Whereas,  Owing  to  the  dilatory  motions  made  by  de- 
fendant^ and  proposed  to  be  made,  and  the  length  of  time 
consumed  by  defendant  in  discussing  said  motions,  it  will 
be  almost  impossible  to  ever  reach  a  final  conclusion  of 
said  cause  before  this  board ;  and 

"Whereas,  Counsel  for  defendant  not  only  refuse  to 
obey  the  orders  of  this  board,  but  often  use  insulting,  lan- 
guage toward  the  members  thereof,  and  declare  that  said 
board  has  no  power  to  punish  for  contempt,  or  to  compel 
them  to  obey  the  orders  of  this  board,  nor  authority  to 
issue  subpoenas,  or  compel  the  enforcement  of  its  orders ; 
and 

"Whereas,  This  board  has  no  power  to  enforce  its 
orders,  and  cannot  compel  the  defendant  to  desist  from 
filing  motions,  and  to  proceed  with  the  trial  of  this  cause ; 
and 

"  Whereas,  It  is  held  and  ruled,  on  motion  of  defendant, 
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that  all  the  twenty  members  of  this  board  must  be  present 
in  order  to  legally  try  this  cause;  and 

"  Whereas,  It  will  scarcely  be  possible  for  all  the  mem- 
bers of  this  board  to  be  present  during  the  great  length  of 
time  which  will  be  required  to  complete  the  hearing  of 
said  cause ;  and 

*'  Whereas,  Counsel  for  defendant  strenuously  urge  that 
the  board  may  and  should, -under  the  law,  direct  the  county 
attorney  of  this  county  to  take  this  cause  to  the  district 
court  for  trial ;  therefore,  be  it 

^^  Resolved,  'By  this  board,  that  the  county  attorney  of  this 
county  be  and  is  hereby  instructed  to  carry  this  case  to  the 
district  court  of  this  county  for  trial,  and  that  this  board 
refuses  to  proceed  any  further  with  the  hearing  of  this 
cause,  and  the  costs  thus  far  made  be  and  are  hereby  taxed 
to  the  complainant." 

Another  *^  motion  "  was  filed  by  the  respondent,  but  no 
further  action  was  taken  by  the  board.  It  is  now  sought 
to  compel  action.  If  this  court  has  jurisdiction  to  issue 
the  writ  at  all  it  can  only  be  to  require  respondent  to  act, 
and  exercise  its  judgment.  It  cannot  control  legal  discre- 
tion.    Sec.  645,  Civil  Code. 

The  first  question  presented  by  the  respondents  is  as  to 
the  suflBciency  of  the  charges  and  specifications.  As  the 
present  jurisdiction  of  this  court  in  this  case  is  original  and 
not  •appellate,  we  can  have  no  occasion  to  pass  upon  this 
question.  It  appears  from  the  record  that  the  county 
board  has  held  them  to  be  sufficient.  That  must  be  final, 
BO  far  as  the  action  of  the  board  is  concerned,  until  reversed 
either  by  itself  or  by  an  appellate  tribunal.  It  may  be, 
and  is  perhaps,  true  that  we  may  look  into  the  record  suf- 
ficiently to  ascertain  whether  or  not  the  paper  styled 
**  charges  and  specifications  "  contains  enough  to  raise  it  to 
the  dignity  of  what  it  purports  to  be,  and  for  that  purpose 
we  have  examined  it  and  found  it  sufficient. 

The  next,  and  perhaps   most  important,  question  pre- 
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sented  by  this  record  is  as  to  the  jurisdiction  and  powers  of 
a  board  of  county  supervisors  to  entertain  charges  of  this 
kind,  and  remove  county  officers  from  office.  The  power 
of  county  commissioners  to  do  so  under  the  provisions  of 
Art.  2  of  chapter  18  of  the  Compiled  Statutes  of  1885  ia 
conceded.  But  it  is  claimed  by  respondents  that  a  board 
of  supervisors  has  no  such  power.  Section  2  of  the  act  re- 
ferred to  provides  that,  "  any  person  may  make  such 
charge,  and  the  board  of  commissioners  shall  have  exclu- 
sive original  jurisdiction  thereof  by  a  summons.'^  This 
act  was  passed  by  the  territorial  legislature,  being  found 
in  chapter  45  of  the  Eevised  Statutes  of  1866,  and  has  re- 
mained upon  our  statute  books  ever  since.  At  the  time  of 
its  passage  the  laws  of  the  territory  provided  for  a  system 
of  county  government  only  by  a  board  of  county  commis- 
sioners. (See  chapter  9,  Eevised  Statutes,  1866.)  This- 
law  remained  in  force  until  the  act  of  Februaiy  27,  1873, 
took  effect.  (General  Statutes,  p.  241.)  The  new  law 
continued  in  force  the  provisions  of  the  old,  so  far  as  tho 
board  was  concerned,  and  provided,  Sec.  2,  page  232,  that 
"  The  powers  of  a  county  as  a  body  politic  and  corporate 
shall  be  exercised  by  a  board  of  county  commissioners.'^ 
On  the  first  day  of  November,  1875,  the  present  constitu- 
tion became  the  supreme  law  of  this  state.  Section  five  of 
the  article  (10)  on  counties  requires  the  legislature  to  pro- 
vide by  general  law  for  township  organization,  under  which 
any  county  might  organize  when  a  majority  of  the  legal 
voters  should  so  decide.  Under  this  provision  of  the  con- 
stitution the  present  law  was  passed.  Section  21  of  chap- 
ter 18  of  the  Compiled  Statutes  of  1885  is  as  follows  r 
"The  powers  of  the  county  as  a  body  coi*porate  or  politio 
shall  be  exercised  by  a  county  board,  to- wit:  In  counties, 
under  township  organization  by  a  board  of  supervisors,, 
which  shall  be  composed  of  the  town  and  such  other  su- 
pervisors as  are  or  maybe  elected  pursuant  to  law;  itt 
counties  not  under  township  organization,  by  the  board  of 
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tjounty  commissioDers/'  From  the  legislation  upon  this 
subject  it  would  seera  that  in  so  far  as  the  authority  of  the 
tjounties  as  a  body  politic  was  concerned,  it  was  the  purpose 
of  the  legislature  to  make  the  board  of  county  supervisors 
the  successors  in  office  of  the  commissioners  upon  the  adop- 
tion of  township  organization,  and  vice  versa  upon  its  dis- 
tjontinuance,  so  far  as  their  powers  were  concerned,  which 
were  not  changed  by  law.  It  is  provided  that  when  town- 
ship organization  shall  cease  the  offices  of  the  county  com- 
missioners made  vacant  shall  be  restored  as  at  the  time  of 
its  adoption ;  that  the  commissioners  shall  be  the  legal  suc- 
<5essors  of  the  supervisors,  etc.  Sees.  67,  68,  and  69,  Chap. 
18,  Compiled  Statutes  1885. 

In  the  State,  ex  rel.,  v.  Oleaon,  15  Neb.,  247,  it  was  held 
that,  "The  trial  and  ousting  from  office  of  a  sheriflF  for  cor- 
ruption, under  paragraph  6  of  Sec.  1,  Art.  2,  Chapter  18, 
Compiled  Statutes,  by  the  board  of  county  commissioners, 
is  not  the  exercise  of  judicial  power  nor  of  the  power  of 
impeachment,  but  of  a  quasi  political  and  administrative 
power  not  denied  to  such  bodies  by  the  constitution."  This 
being  true,  and  the  board  of  supervisors  being  a  substitu- 
tion for  the  board  of  commissioners  in  the  general  exercise 
of  this  political  power,  it  would  seem  to  be  clear  that  such 
board  would  succeed  to  the  powers  of  the  commissioners 
of  that  nature,  except  where  otherwise  provided  by  statute, 
t)r  to  be  clearly  inferred.  As  we  have  seen,  at  the  time  of 
the  passage  of  the  law  for  the  removal  of  county  officers 
the  board  of  commissioners  was  the  only  administrative 
and  political  agency  of  the  counties  of  the  territory  and 
state,  and  with  that  view  the  law  was  passed,  not  so  much 
to  confer  the  jurisdiction  upon  the  commissioners,  but  upon 
the  body  exercising  and  enforcing  this  administrative  and 
political  power. 

We  therefore  conclude  that  the  county  board  of  super- 
visors has  all  the  jurisdiction  and  power  under  the  law  for 
the  removal  of  county  officers  in  counties  under  township 
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organization  that  the  board  of  commissioners  has  in  coun- 
ties not  under  sucli  organization,  and  that  it  is  the  duty  of 
respondents  to  proceed  with  the  trial  of  the  charges  pre- 
ferred against  the  clerk.  This  of  course  is  to  be  under- 
stood as  not  in  any  way  interfering  with  their  discretion  or 
judgment  in  passing  upon  any  legal  questions  arising  in  the 
case,  either  upon  the  sufficiency  of  the  allegations  of  the 
complaint,  the  competency  of  testimony,  or- their  final  con- 
clusion. Nor  can  it  affect  the  rights  of  the  parties  as  to 
the  presentation  of  legal  questions  by  motion  or  otherwise 
during  the  hearing,  if  one  is  had. 

In  view  of  the  very  remarkable  preamble  and  resolu- 
tions adopted  by  the  board,  it  is  deemed  proper  to  notice 
some  of  the  recitals  and  declarations  therein  in  order  to 
furnish  a  guide  for  their  future  action  upon  the  questions 
tlierein  referred  to. 

It  is  said  "counsel  for  defendant  have  notified  this 
board  that  they  intend  to  file  separate  objections  to  each 
and  every  one  of  the  thirty  specifications  in  the  complaint^ 
and  subpoena  1920  witnesses." 

The  defendant,  by  his  counsel,  has  the  right  to  attack 
"each  and  every"  of  the  charges  and  specifications  con- 
tained in  the  complaint.  But  in  this  they  must  be  gov- 
erned by  the  usual  rules  of  practice  obtained  in  courts  of 
justice,  and  all  these  objections  would  have  to  be  in  one 
paper  filed  at  once  and  disposed  of  at  once.  If  any  of 
the  charges  or  specifications  should  be  found  insufficient 
in  law  they  can  be  so  held,  and  the  objection  as  to  them 
sustained.  As  to  the  array  of  witnesses,  it  is  clearly  within 
the  power  of  the  board  to  tax  the  costs  made  by  calling 
unnecessary  witnesses  to  the  party  calling  them;  and  this 
power  should  be  freely  exercised  if  necessary. 

Another  recital  is  to  the  effect  that  as  defendant  had 
filed  and  proposed  filing  dilatory  motions,  and  the  length 
of  time  occupied  in  discussing  them,  it  would  be  impos-* 
siye  for  the  board  to  reach  a  final  conclusion,  etc.     There 
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can  be  no  doubt  but  that  a  respondent  in  such  case  has  the 
right  to  present  such  legal  questions  for  decision  as  he  may 
think  necessary  to  his  proper  defense.  But  it  is  equally 
clear  that  the  board  have  the  right  to  de<Jide  all  such  ques- 
tions either  with  or  without  argument,  as  they  may  prefer, 
and  where  a  question  is  presented  'upon  which  they  feel 
ready  to  decide  without  argument  they  should  do  so.  No 
time  should  be  lost  listening  to  unnecessary  arguments. 

It  is  recited  further,  that  the  defendant  refuses  to  obey 
the  orders  of  the  board,  uses  insulting  language  tow^  the 
members,  and  that  the  board  has  no  authority  to  enforce 
its  orders,  etc.  Upon  this  part  of  the  case  the  relator  has 
cited  no  statute  conferring  this  power  upon  the  board* 
But  if  such  power  does  not  exist  it  does  not  deprive  the 
board  of  the  power  to  hear  the  case  and  decide  upon  the 
merits  of  the  testimony  adduced,  and  it  can  hardly  be 
believed  that  a  respondent  in  such  a  proceeding  would 
be  willing  to  mistreat  or  sho\v  disrespect  for  the  tribunal 
whose  duty  it  was  to  pass  upon  questions  so  directly  af- 
fecting his  interests.  The  suggestion  that  a  respectable 
attorney  would  do  so  is  not  to  be  for  a  moment  enter- 
tained. 

The  ruling  of  the  board  that  "all  the  twenty  members 
cf  the  board  must  be  present  in  order  to  legally  try  the 
cause ^'  is  most  clearly  wrong.  "Two-thirds  of  all  the 
supervisors  elected  in  the  county  shall  constitute  a  quorum,'' 
etc.  Sec.  68,  Ch.  18,  Compiled  Statutes  1885.  But  of  a 
special  meeting  all  must  be  notified. 

The  board  had  no  authority  to  direct  the  county  attor- 
ney to  take  the  case  to  the  district  court  or  to  any  other 
court.  It  is  their  duty  to  hear  it  and  decide  it  so  long  as 
the  relator  insists  upon  the  same  being  done. 

It  is  the  duty  of  the  board  to  act  in  the  case.  It  hav- 
ing refused  to  do  so  the  writ  must  be  awarded  as  prayed. 

JUDaMENT  ACXX)BDINaLY. 

The  other  judges  concur. 
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19  lesl 


The  State  of  Nebraska,  ex  rel.  John  C.  Metcalf,  I  «  jmI 
V.  O.  C.  Reynolds  et  al. 


2.    :    :    HEABING.   The  fact  that  a  representative  of  the 

remonstranta  was  present  and  made  no  objection  to  the  matter 
being  investigated  by  the  council,  would  not  confer  the  right 
upon  such  council  to  issue  the  license  without  appointing  a 
time  for  the  hearing,  neither  would  the  board  or  council  have 
the  right  to  appoint  the  then  present  time  for  such  hearing. 
The  purpose  of  the  law  is  that  a^ure  time  must  be  appointed 
in  order  that  all  persons  interested  may  be  present  with  their 
witnesses. 

3.  :  :  MANDAMU&  Upon  an  application  for  a  man- 
damus to  oomx)el  the  appointment  of  a  time  for  the  hearing  of  a 
remonstrance  it  is  no  defense  to  allege,  nor  will  this  court  in- 
quire as  to,  the  falsity  of  the  &ctB  alleged  in  the  remonstrance. 
It  is  sufficient  if  one  is  filed« 

ORiGiNAii  application  for  mandamus. 

Ada  H.  BUtenbender  and  H.  C.  BiUenbender,  for  rela- 
tor. 

D.  C.  MoISllipy  for  respondent 

Reese^  J. 

On  the  first  day  of  the  present  term  of  this  court  an  ap- 
plication for  a  writ  of  mandamus  was  made,  and  upon 
hearing  the  same  a  peremptory  writ  was  granted.      On 
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1.     Liquors:   license:  bemokstbakce.    The  provision  of  section     ^  ^ 

three  of  chapter  fifty  of  the  Compiled  Statutes  of  1885,  by    ' 

which  it  is  provided  that  upon  an  objection,  protest,  or  re- 
monstrance being  filed  against  the  issuance  of  a  license  to  sell 
intoxicating  liquors,  the  county  board  or  city  council  shall  ap- 
point a  day  for  hearing  the  case,  is  mandatory,  and  the  board  or 
council  have  no  authority  to  proceed  immediately  to  the  inves- 
tigation of  the  matters  alleged  in  the  remonstrance,  and  a  man- 
damus will  issue  to  compel  the  proper  action  of  the  board  or 
council. 
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that  day  court  adjourned  until  the  11th  of  August,  in  ac- 
cordance with  ah  order  at  that  time  made^  and  of  which 
notice  had  been  previously  given  by  the  clerk.  After  the 
issuance  and  service  of  the  writ  the  respondents  appeared 
and  moved  to  vacate  it,  and  for  leave  to  answer  to  the 
merits,  alleging  as  ground  therefor  that  they  had  been 
misled  by  the  adjournment  of  the  court,  having  been  led 
to  believe  that  no  business  would  be  transacted  until  the 
11th  of  August.  The  motion  contains  other  grounds 
which  we  will  notice  ih  their  order. 

The  application  for  the  writ  alleged  in  substance  that 
the  respondents  were  the  mayor  and  city  council  of  the 
city  of  Seward ;  that  prior  to  the  23d  day  of  April,  1885^ 
one  Frederick  Bick  filed  in  the  office  of  the  city  clerk  of 
Seward  his  petition  for  a  license  to  sell  intoxicating  liquors^ 
due  notice  of  which  was  given,  and  that  on  the  date  above 
named,  and  during  a  session  of  the  city  council,  the  relator^ 
with  others,  filed  with  them  a  remonstrance  in  writing,  ob- 
jecting to  and  resisting  the  granting  of  the  license;  that  the 
respondents  instead  of  appointing  a  day  for  the  hearing  of 
said  cause,  as  required  by  section  three,  chapter  50,  Com- 
piled Statutes  of  1885,  proceeded  at  once  and  on  that  day 
and  at  that  session  to  grant  the  license,  which  was  then 
done.  A  mandamus  was  prayed  to  compel  a  compliance 
with  the  law.  The  answer  alleges  that  the  city  council  did 
appoint  a  day  for  hearing  the  questions  presented  by  the 
remonstrance,  and  that  the  day  so  appointed  was  the  same 
day,  to-wit,  tlie  23d  of  April,  at  the  meeting  of  the  coun- 
cil then  in  session ;  and  that  the  remonstrance  was  fully 
heard  at  that  time  and  the  objections  found  to  be  without 
merit,  and  it  is  sought  to  be  shown  by  affidavits  on  file 
that  the  attorney  for  remonstrants  was  satisfied  with  the 
investigation  and  made  no  further  objections  to  the  grant- 
ing of  the  license.  The  record  of  the  proceedings  of  the 
council  is  as  follows: 

"Petition   and   bond  of  Frederick  Bick  to  sell  malt^ 
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spirituous^  and  vinuous  liquors  in  the  first  ward  was  ac- 
cepted and  license  ordered  by  the  following  vote:  Yeas, 
Sanders,  Mulfinger,  and  Merriam.    Nays,  Welch. 

"Messrs.  Beaver,  Chapin,  Metcalf,  and  Hays  remon- 
strated against  issuing  F.  Bick  license.  Remonstrance 
overruled  and  license. granted." 

While  it  is  perhaps  true  that  the  record  of  the  council 
would  be  the  only  proper  evidence  of  what  was  done,  so 
far  as  the  facts  should  properly  appear  of  record,  and  that 
the  record  does  not  show  the  appointment  of  a  time  at 
which  the  remonstrance  should  be  heard,  yet  we  think  the 
facts  claimed,  even  if  shown  by  the  record,  would  be  no  de- 
fense to  this  proceeding. 

The  section  of  the  law  above  referred  to  is  as  follows: 
"If  there  be  any  objection,  protest,  or  remonstrance  filed 
in  tlie  office  where  the  application  is  made,  against  the 
issuance  of  said  license,  the  county  board  (city  council) 
shall  appoint  a  day  for  hearing  of  said  case,  and  if  it  shall 
be  satisfactorily  proven  that  the  applicant  for  license  has 
been  guilty  of  the  violation  of  any  of  the  provisions  of  this 
act  within  the  space  of  one  year,  or  if  any  former  license 
shall  have  been  revoked  for  any  misdemeanor  against  the 
laws  of  this  state,  then  the  board  shall  refuse  to  issue  such 
license." 

It  will  be  seen  that  if  there  be  any  "objection,  protest, 
or  remonstrance/'  the  board  or  council  "shall  appoint  a 
day  for  hearing  of  said  case."  This  language  is  imperative 
and  mandatory.  No  further  action  toward  granting  the 
license  can  be  taken.  The  power  of  the  council  to  proceed 
further,  except  to  appoint  a  day  for  hearing,  is  suspended. 
They  have  but  one  duty  to  perform  and  that  is  to  "appoint 
a  day  for  hearing."  They  could  no  more  legally  ascertain 
the  truth  or  falsity  of  the  allegations  of  the  objection,  pro- 
test, or  remonstrance,  than  if  they  were  formally  adjourned 
and  each  man  went  upon  the  street  as  a  committee  of  one, 
by  his  own  appointment,  and  made  inquiry  therein.  They 
28 
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must  sit  as  a  board,  upon  the  day  fixed,  for  the  purpose  of 
deciding  upon  the  merits  of  the  allegations  of  the  remon- 
strance. The  spirit  and  purpose  of  this  section  of  the  law 
is,  that  a  time  shall  be  appointed  for  the  hearing,  of  which 
the  parties  may  take  notice  and  at  which  they  may  appear 
with  their  witnesses.  Guided  by  its  provisions  no  one 
would  think  of  appearing  before  the  council  with  witnesses, 
taking  the  chance  of  being  crowded  out  by  other  business 
and  compelled  to  pay  the  costs  of  their  attendance,  but 
rather  would  he  appear  at  the  time  to  be  appointed  when 
the  business  before  the  council  would  be  the  hearing  of  that 
particular  case.  The  law  and  reason  both  clearly  contem- 
plate the  appointment  of  a  day  other  than  the  one  on 
which  the  remonstrance  is  presented. 

The  answer  further  alleges  that  the  allegations  of  th^ 
remonstrance  are  and  were  wholly  untrue,  and  that  this 
fact  was  clearly  shown  and  proven  on  the  23d  of  April,  at 
the  time  the  remonstrance  was  heard.  This  may  all  be 
true,  ftnd  yet  there  being  no  authority  or  power  lodged  in 
the  council  to  so  hear  or  decide  at  that  time,  it  could  con- 
stitute no  defense  to  the  writ.  The  question  is  as  to  what 
was  the  duty  of  the  council  at  the  time,  and  not  what 
were  the. merits  of  the  remonstrance. 

The  aflSdavits  and  proofs  tend  to  show  that  the  attorney 
or  representative  of  the  remonstrants  was  present  at  the 
time  the  final  action  was  taken,  and  made  no  objection  to 
it-  This  in  our  view  could  not  change  the  matter.  The 
law  prescribed  the  duty  of  the  council.  The  mere  fact 
that  no  objection  was  made  could  not  relieve  them  of  that 
duty.  The  proceeding  was  statutory,  and  the  statute 
should  be  complied  with. 

It  follows  that  the  writ  was  properly  issued  in  the  first 
instance,  and  that  the  motion  to  vacate  the  same  must  be 
overruled,  which  is  done. 

Judgment  aocobdinglt. 
The  other  judges  concur. 
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Elizabeth  Pemberton  et  al.,  appellees,  v.  Wil- 
TJAM  Z.  Pollard,  appellant. 

1.  Husband  and  Wife:  deed  to  trustees  fob  wife.  Where 
land  was  conveyed  by  husband  and  wife  by  warranty  deed  to 
trustees  appointed  by  the  will  of  her  father,  for  the  "sole  and 
separate  nse  and  benefit"  of. the  wife,  etc.,  the  consideration 
being  derived  from  the  father's  estate  a  provision  in  the  deed 
that  the  husband  *^  shall  have  the  right  to  occupy,  farm,  and 
control  said  lands  for  Jier  (the  wife) ''  does  not  create  any  estate 
in  him,  where  there  is  no  fraud. 

^  Judgment  of  Justice :  how  made  uen  on  seal  estate. 
The  transcript  of  a  judgment  of  a  justice  of  the  peace,  to  be- 
come a  lien  upon  real  estate,  must  be  filed  in  the  district  court 
of  the  county  where  the  judgment  was  recovered,  and  cannot  in 
the  first  instance  be  filed  in  the  district  court  of  another  ooun^. 

Appeal  from  Hamilton  county.  Tried  below  before 
NORVAL,  J. 

Lawhj  Rickdta  &  Wilson  and  R.  A.  Batty y  for  appellant, 
cited:  FoUett  v.  Tyrer^  14  Simons,  125.  3  Wash.  Real 
Prop.,  376-378.  HcUl  v.  Ionian  38  Mich.,  493.  French 
V.  Carhart,  1  N.  Y.,  96.  Richardson  v.  York,  14  Me., 
216.  Tyler  on  Infancy  and  Coverture,  §  288.  Canby  v. 
Porter,  12  Ohio,  79.  Gushing  v.  Blake,  30  K  J.  Eq., 
689.     Rosenfield  v.  Chada,  12  Neb.,  25. 

J,  H,  Smith,  for  appellees,  cited:  Jackson  v.  Ireland,  3 
Wend.,  99.  Tarter  v.  Hall,  3  Cal.,  263.  Parker  v.  Mo- 
Millan,  21  N.  W.  R.,  306.  Nichols  v.  Faton,  91  U.  S., 
716. 

Maxwell,  J. 

This  is  an  action  for  an  injunction  to  restrain  the  sale  of 
certain  real  estate  upon  execution,  and  to  quiet  the  title  in 
the  plainti£&.    The  defendant  demurred  to  the  petition, 
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and  the  demurrer  being  overruled  a  decree  was  rendered 
in  favor  of  the  plaintiffs.  The  defendant  appeals.  The 
principal  portion  of  the  petition  is  as  follows  : 

"The  plaintiff  complains  of  the  defendants,  for  that  on 
the  23d  day  of  December,  a.d.  1876,  the  plaintiflfe  were 
and  from  thence  hitherto  and  still  are  the  owners  and  in 
possession  of  the  following  described  premises,  to-wit: 

"  The  north-west  quarter  of  section  number  four,  in  town- 
ship  number  nine  north,  of  range  number  seven  west. 

"That  the  plaintiffs  became  the  ownere  of  said  premises 
by  virtue  of  a  certain  conveyance  or  deed  in  the  following 
words  and  figures,  to- wit : 

"This  deed  made  this  22d  day  of  December,  a.d.  1876, 
between  William  D.  Pemberton  and  Elizabeth  Pemberton, 
his  wife,  of  Hamilton  county,  Nebraska,  of  the  first  part, 
and  Ebenezer  Z.  McColloch  and  George  C.  McCoUoch,  trus- 
tees, of  Ohio  county.  West  Virginia,  of  the  second  part, 
witnesseth :  That  said  parties  of  the  first  part  in  considera- 
tion of  the  sum  of  twelve  hundred  dollars  in  hand  paid,  the 
receipt  of  which  is  hereby  acknowledged,  do  grant,  sell, 
and  convey  unto  the  said  parties  of  the  second  part,  with 
covenants  of  general  warranty,  the  following  described 
real  estate  with  all  and  singular  the  tenements,  appurte- 
nances, and  hereditaments  thereto  belonging.  That  is  to 
say,  the  north-west  quarter  of  section  four  (4),  in  township 
nme  (9)  n.,  of  range  seven  (7)  west,  containing  one  hun- 
dred and  sixty  and  ^^^  acres  (160-3^),  ^^^  ^^^^  b'^^g 
and  being  situated  in  Hamilton  county,  Nebraska.  To 
have  and  to  hold  the  said  real  estate  with  its  appurte- 
nances to  the  said  second  parties  as  trustees  of  said  Eliza- 
beth BembertoD,  they  being  appointed  such  trustees  by 
the  will  of  their  father,  Ebenezer  McColloch,  late  of  Ohio 
county.  West  Virginia,  for  her  sole  and  separate  use  and 
benefit  so  long  as  she  may  live,  and  after  her  death  for  the 
use  and  benefit  of  her  children.  The  said  trustees  having 
the  power  to  sell  and  convey  said  land,  or  any  part  theitiof. 
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on  the  written  request  of  said  Elizabeth  Pemberton,  and 
her  joining  with  them  in  any  such  conveyances.  It  is 
further  expressly  understood  and  agreed  by  and  between 
the  parties  of  this  deed,  that  said  William  D.  Pemberton 
shall  have  the  right  to  occupy,  farm,  and  control  said  land 
for  her  so  long  as  he  may  live  (and)  the  legal  title  thereto 
remains  in  said  trustees. 

"  In  witness  whereof  the  said  parties  of  the  first  part 
have  hereunto  set  their  hands  and  seals  the  day  and  year 
above  written. 

"William  D.  Pemberton, 
*'  Witness,  "  Elizabeth  Pemberton. 

"S.  B.  McCoLrx)CH. 

"  That  said  deed  was  duly  and  legally  acknowledged  as 
the  law  requires,  and  on  the  4th  day  of  January,  a.d.  1877, 
was  duly  filed  for  record  in  the  county  clerk's  oflBce  in  and 
for  Hamilton  county,  Nebraska,  and  recorded  in  book^B' 
of  deed  record  of  said  county,  on  page  1379.  That  on 
or  about  the  7th  day  of  September,  1870,  Ebenezer  McCol- 
loch,  deceased,  and  who  was  the  father  of  the  plaintiffs, 
made  his  will,"  etc.,  a  copy  of  which  is  set  out  in  the 
petition,  from  which  will  it  appears  that  the  testator  devised 
to  Elizabeth  Pemberton  certain  real  and  personal  estate, 
the  proceeds  of  which  were  to  be  retained  in  the  hands  of 
the  plaintiffs  as  trustees  for  said  Mrs.  Pemberton  and  her 
cliildren,  "her  husband  to  have  no  control  over  the  same 
whatever,  but  the  said  trustees  may,  with  the  consent  of 
said  Elizabeth  Pemberton,  invest  the  same  as  they  may 
deem  best,  so  that  my  daughter  and  her  children  shall  have 
the  benefit  of  the  same  without  control  from  her  husband." 
It  is  also  alleged  that  in  pursuance  of  the  terms  of  the  will 
the  property  devised  to  Elizabeth  Pemberton  was  sold  and 
the  proceeds  invested  in  the  land  in  question ;  that  on  the 
14th  day  of  June,  1883,  C.  X.  Paine  &  Co.  recovered  a 
judgment  against  William  D.  Pemberton,  the  husband  of 
Elizabeth,  before  a  justice  of  the  peace  of  Hall  county,  for 
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the  sum  of  $148.32;  that  on  the  5th  day  of  October,  1883, 
said  Paine  &  Co.  caused  a  transcript  of  said  judgment  to 
be  filed  in  the  district  court  of  Hamilton  county,  and  caused 
an  execution  to  be  issued  thereon  and  levied  upon  the  real 
estate  in  question,  as  the  property  of  William  D.  Pember- 
ton. It  is  also  alleged  that  said  judgment  is  not  a  lien  on  said 
real  estate,  and  that  said  William  D.  Pemberton  has  no  inter- 
est in  said  real  estate,  and  that  a  sale  upon  execution  would 
cast  a  cloud  upon  the  plaintiffs'  title,  etc.  It  is  not  alleged, 
nor  does  it  appear  from  the  petition,  that  Elizabeth  Pember- 
ton is  dead.  The  question,  therefore,  for  determination  is, 
does  the  reservation  in  the  deed  of  William  D.  Pemberton  to 
the  plaintiffs  constitute  such  an  interest  in  the  land  as  is  liable 
for  his  debts?  It  will  be  observed  from  an  eitami nation 
of  the  deed  that  the  conveyance  is  made  "  for  her  (Eliza- 
beth Pemberton's)  sole  and  separate  use  and  benefit  so  long 
as  she  may  live,  and  after  her  death  for  the  use  and  benefit 
of  her  children,  the  said  trustees  having  the  power  to  sell 
and  convey  said  land  or  any  part  thereof  on  the  written 
request  of  said  Elizabeth  Pemberton/^  etc.  The  reserva- 
tion is,  that  "  William  D.  Pemberton  shall  have  the  right 
to  occupy,  farm,  and  control  said  land  for  her,"  etc.  These 
words  do  not  create  a  life  estate.  At  the  most  they  create 
him  a  trustee  for  her  in  the  management  of  the  land.  He 
is  not  entitled  to  appropriate  the  products  of  the  soil  or 
any  part  thereof  to  his  own  use,  but  the  service  is  to  be 
rendered  for  his  wife.     This  does  not  create  a  life  estate. 

In  Richardson  t?.  Yoi%  14  Me.,  216,  cited  by  the  ap- 
pellant, the  reservation  was  of  the  use  and  control  of  the 
lands  by  the  grantor  during  his  natural  life.  Such  lan- 
guage undoubtedly  created  a  life  estate,  but  no  such  inten- 
tion is  apparent  in  this  case.  In  the  case  under  consider- 
ation the  object  of  the  testator  in  placing  the  amount  de- 
vised to  Elizabeth  Pemberton  in  the  hands  of  trustees,  the 
object  of  the  trustees  in  purchasing  the  land  in  question, 
and  of  William  D.  Pemberton  in  making  the  deed  to  said 
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trustees^  evidently  was  to  exclude  him  from  all  estate  or 
inter^t  in  the  land.  There  is  no  charge  of  fraud,  nor  any 
claim  that  this  entire  transaction  is  not  bona  fiAe.  We 
therefore  must  treat  it  as  such.  Being  a  bona  fide  trans- 
action, the  entire  estate  passed  by  the  deed  of  conveyance 
to  the  plaintiffs  as  trustees,  and  William  D.  Pemberton  has 
no  estate  therein. 

2.  The  judgment  before  the  justice  of  the  peace  was 
recovered  in  Hall  county,  and  a  transcript  thereof  filed  in 
Hamilton  county  without  having  been  filed  in  the  district 
court  of  Hall  county.  This  the  code  does  not  authorize. 
Thfe  jauthority  to  file  a  transcript  of  a  judgment  recovered 
before  a  justice  of  the  peace,  in  the  district  court  of  the 
county  where  the  judgment  was  rendered,  is  derived  alone 
from  the  statute,  and  its  provisions  must  be  substantially 
complied  with.  Upon  the  transcript  being  filed  the  clerk 
is  required  to  "  enter  the  same  on  the  execution  docket, 
together  with  the  amount  of  the  judgment  and  the  time  of 
filing  the  transcript.  Code,  §  561.  The  next  section 
provides  that  the  judgment  shall  be  a  lien  upon  the  real 
estate  of  the  debtor,  etc.,  *  *  *  "to  the  same  ex- 
tent as  if  the  judgment  had  been  rendered  in  the  district 
court.'' 

Sec.  568  provides  that  execution  may  be  issued  on  the 
judgment  in  the  same  manner  as  if  the  judgment  had  been 
taken  in  that  court.  Sec.  429  provides  that  the  transcript 
of  a  judgment  of  any  district  court  of  this  state  may  be 
filed  in  the  office  of  the  clerk  of  the  district  court  in  any 
county,  and  such  transcript  shall  be  a  lien  on  the  property 
of  the  debtor  in  any  county  in  which  such  transcript  is 
filed  in  like  manner  as  in  the  county  where  such  judgment 
was  rendered,  and  execution  may  be  issued  on  judgment 
obtained  by  such  transcript,  as  on  the  original  judg- 
ment; Provided^  Such  transcript  shall  at  all  times  be  af- 
fected and  be  in  the  same  plight  as  the  original  judgment. 

It  is  but  reasonable  to  require  a  transcript  of  a  judg- 
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ment  rendered  by  a  justice  of  the  peace  to  be  filed  in 
the  county  where  the  judgment  was  recovered,  where  it  is 
to  be  presumed  the  parties,  or  some  of  them  at  least,  as 
well  as  the  justice,  are  known,  and  where  creditors  may  be 
enabled  by  an  examination  of  the  docket  to  determine 
what  judgments  exist  against  the  debtor.  There  was  no 
authority,  therefore,  to  file  the  transcript  of  the  justice  of 
the  peace  in  Hamilton  county,  the  proper  mode  being  to 
file  a  transcript  from  the  district  court  of  Hall  county. 
The  judgment  of  the  district  court  is  clearly  right  and  is 
affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 

"18~440 
28  333  

18  440 
46  130 

18  440 

47  635  Patrick  Chaplin,  plaintiff  in  error,  v.  Francis 

Lee,  defendant  in  error. 

1.  Embezzlement:  slandeb.  In  an  action  for  slander,  on  a 
charge  of  larceny  and  embezzlement  as  treasurer  of  a  school 
district,  where  the  testimony  is  conflicting  as  to  the  fnnds  in  the 
hands  of  the  treasurer,  it  is  not  error  to  refuse  to  give  an  in- 
struction that  if  the  treasurer  has  **  refused  to  pay  any  draft, 
order,  or  warrant  drawn  upon  him  by  the  proper  officer  or  offi- 
cers, this  would  constitute  embezzlement." 

2.     .    To  constitute   embezzlement  it  is  essential  that  the 

owner  should  be  deprived  of  the  property  alleged  to  be  embez- 
zled by  an  adverse  use  or  holding. 

Error  to  the  district  court  of  Ck>lfax  county.    Tried 
below  before  Post,  J. 

Phelps  &  Thomas,  for  plaintiff  in  error,  cited:    Sea 
124,  Criminal  Code. 

J,  A.  Orimison,  for  defendant  in  error. 
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Maxwell,  J. 

Lee  was  treasurer  of  school  district  No.  11,  of  Colfax 
-county,  and  while  exercising  the  daties  of  that  office, 
Chaplin,  in  conversation  with  divers  persons,  stated  in 
substance  that  he  (Lee)  had  been  guilty  of  the  larceny  and 
embezzlement  of  $65.00  of  the  funds  of  the  district  in  his 
hands.  The  exact  words  with  proper  innuendoes  are  set 
out  at  length  in  the  petition.  Chaplin  in  his  answer  alle- 
ges, "that  he  has  no  recollection  or  belief  of  having  so  as 
set  forth  in  said  petition  accused  the  said  plaintiff,  but  if 
he  did  so  accuse  the  said  plaintiff  the  charge  is  true,"  etc. 
He  then  proceeds  to  set  forth  various  acts  of  Lee,  which 
he  alleges  justify  the  charge.  On  the  trial  of  the  cause 
the  jury  returned  a  verdict  in  favor  of  Lee  for  the  sum  of 
^125.00,  upon  which  judgment  was  rendered.  The  prin- 
cipal error  relied  upon  in  this  court  is,  that  the  court  erred 
in  refusing  to  give  the  following  instruction: 

"If  you  find  that  the  plaintiff  while  acting  as  and  be- 
ing treasurer  of  said  school  district  refused  to  pay  any 
draft,  order,  or  warrant  drawn  upon  him  by  the  proper  of- 
ficer or  officers,  this  would  constitute  embezzlement,  and 
your  verdict  should  be  for  the  defendant." 

The  testimony  is  conflicting  as  to  whether  or  not  there 
were  funds  in  Lee's  hands  for  the  payment  of  all  ordei*s 
drawn  upon  him.  He  could  only  be  required  to  pay  or- 
ders when  there  were  funds  in  his  hands  for  that  purpose, 
but  the  instruction  asked  ignored  the  quest-ion  of  the  suffi- 
ciency of  funds,  and  sought  to  make  the  mere  refusal  to 
pay  an  order  or  draft  evidence  of  embezzlement.  Such  is 
not  the  law,  and  the  instruction  was  properly  refused. 

In  Pollard  v.  Lyon,  91  U.  S.,  225,  Mr.  Justice  Clifford 
classified  words  which  are  actionable  as  follows:  "1.  Words 
falsely  spoken  of  a  person,  which  impute  to  the  party  the 
commission  of  some  criminal  offense,  involving  moral 
turpitude,  for  which  the  party,  if  the  charge  is  true,  may 
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be  indicted  and  punished.  2.  Words  falsely  spoken  of  a 
person,  which  impute  that  the  party  is  infected  with  some 
contagious  disease,  where,  if  the  charge  is  true,  it  would 
exclude  the  party  from  society.  3.  Defamatory  words, 
falsely  spoken  of  a  person,  which  impute  to  the  party  un- 
fitness to  perform  the  duties  of  an  office  or  employment  of 
profit,  or  the  want  of  integrity  in  the  discharge  of  the  du- 
ties of  such  office  or  employment.  4.  Defamatory  words, 
falsely  spoken  of  a  party,  which  prejudice  such  party  in 
his  profession  or  trade.  5.  Defamatory  words,  falsely 
spoken  of  a  person,  which,  though  not  in  themselves  ac- 
tionable, occasion  the  pai*ty  special  damage.  The  1st,  2d^ 
3d,  and  4th  of  these  classes  are  actionable  per  se,  and  the 
5th  when  special  damages  are  sustained.'^  The  above  clas- 
sification is  adopted  by  Judge  Cooley  in  his  work  on  Torts, 
page  196  e^  aeq.,  and  may  be  regarded  as  correct.  The 
general  rule  is,  that  words  charging  another  with  a  crime  in- 
volving moral  turpitude  punisliable  by  law  are  actionable 
per  86.  Ranger  v,  Goodrich,  17  Wis.,  80.  Fllber  v, 
Dauterman,  26  Wis.,  518.  Jliller  v.  Parish,  8  Pick.,  384. 
McOu^en  v.  Ludlum,  17  N.  J.,  12.  Hong  v.  Hatch,  23 
Conn.,  585.  To  falsely  charge  a  party  with  embezzlement 
or  larceny  is  actionable  per  se,  and  injury  will  be  pre- 
sumed, and  the  defendant  in  justification  must  establish  the 
truth  of  the  charge.  Seeky  v.  Blair,  Wright,  683. 
Hielca  v.  Rising,  24  111.,  566.  Ellis  v.  Bazzdl,  60  Me., 
209.  Merhv.  Gt&Aaeu^er,  50  Cal.,  631.  Embezzlement 
is  defined  as  the  act  of  fraudulently  appropriating  to  one's 
own  use  what  is  intrusted  to  the  party's  care  and  manage- 
ment. Webster's  Diet.,  439.  It  differs  from  larceny  in 
this,  that  the  latter  is  the  felonious  taking  and  carrying  away 
of  the  personal  goods  of  another  w  ith  the  intent  to  deprive 
the  owner  permanently  of  his  property  therein.  Thomp- 
son  V.  The  People,  4  Neb.,  528.  2  Broom  &  H.  Com.  (Am. 
Ed.),  513.  State  v.  Gresser,  19  Mo.,  247.  Phelps  v.  The 
People,  55  111.,  334.   4  Black's  Com.,  230,  235.     But  em- 
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bezzlement  is  the  wrongful  appropriation  of  what  is  al- 
ready in  the.  wrong-doei^s  possession.  To  constitute  the 
crime  the  owner  must  be  deprived  of  the  property  by  an 
adverse  use  or  holding.  At  the  most  the  refusal  to  pay  a 
warrant  or  order  would  only  be  evidence  tending  to  show 
embezzlement.  The  question  was  very  fully  considered 
in  a  late  case  by  the  supreme  court  of  Massachusetts  in 
Com.  V.  Ede,  2  N.  E.  Rep.,  769.  In  some  respects  the 
charge  in  that  case  was  similar  to  the  slanderous  words 
spoken  in  this.  It  is  said:  "Embezzlement  retains 
so  much  of  the  character  of  larceny  that  it  is  essential  to 
the  commission  of  the  crime  that  the  owner  should  be  de^ 
prived  of  the  property  embezzled  by  an  adverse  holding  or 
use.  No  doubt  questions  may  arise  as  to  what  is  a  suffi-- 
dent  deprivation  or  adverse  holding,  as  is  shown  in  Com. 
V.  Mason,  105  Mass.,  163,  and  cases  cited.  See  also  Bcx^ 
V.  Hall,  Russ  &  R.  Cr.  Cas.,  463,  464.  Rynice  v.  Rich- 
ards^ 1  Cockb.  &  R.,  582.  But  the  principle  remains. 
And  when  property  is  held  at  every  moment  as  and 
for  the  master's  property,  fraud  as  to  the  source  from 
which  it  comes,  or  fraudulent  intent  as  to  something  else, 
is  not  a  sufficient  substitute  for  something  else.  To  thi& 
extent  we  entirely  agree  with  the  English  case  of  Eeynia 
V.  Poole,  Dears  &  B.  Cr.  Cos.,  345.  Regnia  v.  Hollowayy 
2  Cockb.  &  R.,  942,  and  1  Dennison  Cr.  Cos.,  370.  Rex 
V.  Webbyl  Moody,  431."  This,  we  think,  is  a  correct 
statement  of  the  law.  The  owner  must  be  deprived  of 
the  use  of  the  property  claimed  to  be  embezzled  by  an  ad- 
verse holding  or  use.  This  element  is  entirely  disregarded 
in  the  instruction  asked.  The  law  presumes  every  person 
to  be  free  from  crime,  and  this  presumption  continues  as 
evidence  in  his  favor  until  overcome  by  proof  of  guilt. 
The  law  also  protects,  as  far  as  possible,  the  good  name  of 
every  one,  and  places  its  seal  of  condemnation  upon  any 
person  who  by  false  and  slanderous  words  seeks  to  injure 
another.     The  verdict  in  the  case  is  fully  supported  by  the 
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evidence,  and  there  is  no  error  in  refusing  the  instractioii 
asked.     The  judgment  is.  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Edgar  A.  Baldwin,  appellee,  v.  Samuel  M.  Boyd 
AND  Mary  L.  Boyd,  appellants. 

1.  Public  Lands  of  United  States:  bbcftals  ik  patent. 
A  patent  from  the  United  States,  which  contains  a  recital  that 
the  purchaser  (naming  him)  '*  has  deposited  in  the  general  land 
office  of  the  United  States  a  certificate  of  the  register  of  the 
land  office  at  Lincoln,  Nehraska,  whereby  it  appears  that  full 
payment  has  been  made  by  the  said  (purchaser)  according  to 
the  provisions  of  the  act  of  congress  of  the  24th  of  April,  1820, 
entitled  an  act  making  fnrther  provisions  for  the  sale  of  the 
public  lands,"  merely  shows  that  the  purchaser  has  made  the 
payments  required  by  law  to  entitle  him  to  enter  the  land,  and 
is  not  a  recital  that  the  patent  was  issued  under  the  act  of  1820. 


TJ.  :  KXEMPTION  FROM  DEBTS  PBIOE  TO  ISSUANCE  OP  PAT- 
ENT. Where  lands  are  entered  under  the  homestead  law  of  the 
United  States,  and  afterwards,  upon  prox>er  proof  and  payment 
of  the  price,  the  homestead  commuted,  such  lands  are  not  sub- 
ject to  sale  on  execution  on  a  debt  contracted  before  the  patent 
was  issued.  And  where  such  lands  were  exempt  from  debts 
when  conveyed  to  a  purchaser,  the  exemption  continues  in  favor 
of  the  grantee  and  he  may  plead  the  same. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Pound,  J. 

Sawyer  &  SneUy  N.  8.  Scott,  and  M.  L,  Easterday,  for 
appellants. 

Plaintiff  claims  under  a  patent  issued  under  act  of  1870, 
and  he  introduces  a  patent   issued  under  act  of   1820. 
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Then  proceeds  by  extrinsic  evidence  to  show  that  the  Jand  • 
department  erred  in  judgment.  .The  decisions  are  uniform, 
that  the  records  of  the  proceedings  of  the  land  oflBce,  to 
impeach  the  validity  of  a  patent,  are  not  admissible,  unless 
the  patent  is  absolutely  void  upon  its  face,  or  the  issuance 
thereof  was  without  authority,  or  was  prohibited  by  stat- 
ute, or  the  state  had  no  title  to  the  lands  patented.  Ferry 
V.  Street,  7  Pac.  Rep.,  712.  Smelting  Co.  v.  Kemp,  104 
U.  S.,  636.  PaUerson  v.  Winn,  11  Wheat.,  380.  Clark 
V.  Lancaster,  36  Md.,  196.  Mann  v.  Mann,  14  Johns.,  1. 
Wade  on  Notice,  Div.  IV.,  Chap.  2.  A  purchaser  from 
one  holding  under  a  patent  is  not  bound  to  look  behind 
the  patent  to  learn  if  it  was  properly  issued  to  the  one 
properly  entitled  to  it.  Warville  on  Abstracts,  132,  §  5. 
Schnee  v.  Schnee,  23  Wis.,  377.  On  second  point,  cited: 
Forgy  v.  Merryman,  14  Neb.,  515.  Howland  v.  Fuller,. 
8  Minn.,  30.      Richards  v.  Haines,  30  Iowa,  574. 

Mason  &  Whedon,  for  appellee,  cited:  Perry  v.  Ashby^ 
6  Neb.,  293.     Smelting  Co.  v.  Kemp,  104  U.  S.,  647. 

Maxwell,  J. 

This  is  an  action  to  cancel  a  sheriflPs  deed  to  the  defend- 
ants for  "  thirty-five  acres  off  the  west  end  of  the  north 
half  of  the  north-west  quarter  of  section  19  in  township 
10  north,  of  range  7  east  of  the  6th  principal  meridian," 
and  to  quiet  the  plaintiflF's  title.  The  court  below  found 
the  issues  in  favor  of  the  plaintiff,  and  rendered  a  decree  in 
his  favor. 

It  appears  from  the  record  that  in  May, -1871,  one 
Charles  E.  Van  Pelt  entered  as  a  homestead,  under  the 
laws  of  the  United  States,  the  N.  J  of  the  S.  W.  J  and  the 
N.  W.  i  of  the  N.  E.  J  of  section  19,  T.  10  N.,  R.  7  E. 
of  6  P.  M.,  containing  118^J^  acres ;  that  Van'  Pelt  was 
the  head  of  a  family  and  over  the  age  of  twenty-one  years, 
and  had  served  as  a  soldier  in  the  army  of  the  United 
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States,  during  the  rebellion,  for  ninety  days  and  upwards, 
and  had  ever  been  loyal  to  the  United  States;  that  on  the 
1 5th  of  February,  1872,  said  Van  Pelt  having  cultivated  and 
improved  said  homestead,  and  resided  thereon  as  required 
by  law,  in  pursuance  of  the  act  of  congress,  paid  to  the  re- 
<«iver  of  the  land  office  at  Lincoln  the  sum  of  $2.50  per 
acre,  with  proper  proof  of  settlement  and  cultivation,  and 
obtained  the  receiver's  receipt,  etc.,  and  a  patent  was  duly 
issued  to  him  on  the  15th  of  June,  1874.  On  the  23d 
day  of  June,  1873,  Van  Pelt  and  wife  conveyed  said 
premises  by  warranty  deed  to  the  plaintiff,  which  deed  was 
not  filed  for  record  until  the  7th  day  of  May,  1874.  On 
the  16th  of  July,  1873,  the  defendant,  Samuel  M.  Boyd, 
recovered  two  judgments  in  the  probate  court  of  Lancaster 
county  against  Charles  E.  Van  Pelt,  one  of  said  judgments 
being  for  the  sum  of  $148.75  and  costs,  and  the  other  for 
the  sum  of  $467.92  and  costs.  Transcripts  of  said  judg- 
ments were  duly  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court  on  the  17th  day  of  July,  1873,  and  executions 
issued  thereon  and  the  thirty-five  acres  of  land  in  contro- 
versy sold  to  the  defendants,  and  in  January,  1874,  the 
sale  was  confirmed  and  a  deed  ordered  and  made  to  the 
purchaser,  and  this  is  the  cloud  on  the  plaintiff's  title  com- 
plained of. 

The  first  objection  made  by  the  appellant  is,  that  it 
appears  from  the  patent  that  "full  payment  has  been  made 
by  Charles  E.  Van  Pelt  according  to  the. pro  visions  of  the 
act  of  congress  of  April  24, 1820,  entitled  *An  act  making 
further  provisions  for  the  sale  of  public  land.^ '' 

The  following  is  a  copy  of  the  patent : 

"The  United  States  op  Amebica. 
^'To  all  to  whom  these  presents  shall  comey  greeting: 

"  CERTIFICATE  NO.  2525. 

"  Whereas,  Charles  E.  Van  Pelt,  of  Lancaster  eoonty, 
Nebraska,  has  deposited  in  the  General  Land  Office 
of  the  United  States  a  certificate  of  the  register  of  the  land 
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oflSoe  at  Lincolo,  Nebraska,  whereby  it  appears  that  full 
PAYMENT  has  been  made  by  the  said  Charles  E.  Van  Pelt 
according  to  the  provisions  of  the  act  of  congress  of  the 
24th  of  April,  1820,  entitled  'An  act  making  further  pro- 
vision for  the  sale  of  the  public  lands,'  for  the  north  half 
of  the  north-west  quarter  and  the  north-west  quarter  of  the 
north-east  quarter  of  section  nineteen  in  township  ten 
north,  of  range  seven  east,  in  the  district  of  lands  subject 
to  sale  at  Lincoln,  Nebraska,  containing  one  hundred  and 
eighteen  acres  and  seventy-eight-hundreths  of  an  acre, 
according  to  the  official  plat  of  the  survey  of  the  public  lands 
returned  to  the  General  Land  Office  by  the  Surveyor 
General,  which  said  tract  has  been  purchased  by  the 
said  Charles  E.  Van  Pelt. 

"Now  know  ye  that  the  United  States  op  America,  in 
consideration  of  the  premises  and  in  conformity  with  the 
several  acts  of  congress  in  such  case  made  and  provided, 
HAVE  GIVEN  AND  GRANTED,  and  by  these  presents  do 
GIVE  AND  GRANT,  unto  the  said  Charles  E.  Van  Pelt  and 
to  his  heirs,  the  tract  above  described,  to  have  and  to 
HOLD  the  same,  together  with  all  the  rights,  privil^es, 
immunities,  and  appurtenances  of  whatsoever  nature  there- 
unto belonging,  unto  the  said  Charles  E.  Van  Pelt. 

"  In  testimony  whereof,  I,  Ulysses  S.  Grant,  President 
op  the  United  States  of  America,  have  caused  these 
letters  to  be  made  patent,  and  tlie  seal  of  the  General 
Land  Office  to  be  hereto  affixed. 

"  Given  under  my  hand  at  the  city  of  Washington  the 
fifteenth  day  of  June  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-four,  and  of  the  independence 
of  the  United  States  the  ninety-eighth. 

"  By  the  President,  U.  S.  Grant. 

"  By  S.  D.  Williams,  Secretary  J' 

Section  2  of  the  act  of  congress  of  April  24,  1820,  pro- 
vides, '*  that  credit  shall  not  be  allowed  for  the  pbrchase 
money  on  the  sale  of  any  of  the  public  lands  which  shall 
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be  sold  after  the  first  day  of  July  next,  but  every  purchaser 
of  land  sold  at  public  sale  thereafter  shall,  on  the  day  of 
purchase,  make  complete  payment  therefor ;  and  the  pur- 
chaser at  private  sale  shall  produce  to  the  register  of  the 
land  office  a  receipt  from  the  treasurer  of  the  United  States^ 
or  from  the  receiver  of  public  moneys  of  the  district,  for 
the  amount  of  purchase  money  on  any  tract,  before  he  shall 
enter  the  same  at  the  land  office,"  etc.  Under  the  act  of 
March  26,  1804,  the  public  lands  were  sold  upon  credit* 

The  failure  of  the  ])urchasers  to  pay  the  installments  as 
they  became  due  led  to  the  passage  of  a  number  of  acts 
extending  the  time  for  making  payments.  The  credit 
system,  however,  does  not  appear  to  have  been  satisfactory^ 
hence  the  act  of  April  24th,  1820,  which  requires  the  pur- 
chaser at  private  sale  to  produce  from  the  proper  authority 
a  receipt  for  the  purchase  money  on  any  tract  before  he 
shall  enter  the  same  at  the  land  office.  The  recital  in  the 
patent  simply  shows  that  this  provision  has  been  complied 
with,  and  does  not  and  was  not  intended  to  show  that  the 
patent  was  issued  under  the  act  of  1820.  The  evidence 
from  the  general  land  office  introduced  on  the  trial  in  this 
case  clearly  shows  that  the  land  was  settled  upon  by  Van 
Pelt  as  a  homestead  under  the  act  of  May  20,  1862,  and 
that  he  afterwards  commuted  the  same  under  the  provisions 
of  the  various  acts  of  congress  on  that  subject  by  paying 
the  double  mininum  price.  Land  thus  obtained,  however, 
is  not  liable  to  compulsory  sale  for  debts  contracted  before 
the  patent  was  issued. 

This  is  conceded  to  be  the  law  by  the  attorneys  for  the 
defendants,  but  they  say  that  the  right  is  a  personal  one 
to  Van  Pelt  and  can  only  be  pleaded  by  him,  citing  Forgy 
V.  Merryman,  14  Neb.,  515.  In  the  case  cited  one  Merry- 
man  executed  a  mortgage  upon  his  homestead  before  mak- 
ing final  proof,  to  secure  a  bona  fide  debt.  Afterwards  he 
made  final  proof  and  received  a  patent  for  his  land  and 
thereafter  executed  a  quit  claim  deed  to  one  Robinson,  who^ 
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as  a  defense  to  an  action  of  foreclosure,  set  up  the  inva- 
lidity of  the  mortgage.  The  court  held  that  as  the  maker 
of  the  mortgage  did  not  attack  it,  that  the  grantee  in  a  quit- 
claim deed  who  had  taken  his  deed  subject  to  it  could  not. 
But  this  rule  does  not  apply  when  one  is  claiming  as  a 
grantee  of  the  debtor  who  had  an  absolute  title  unaffected 
by  any  liens  of  the  creditor.  Thus,  although  a  third  party 
cannot  interpose  the  defense  of  the  statute  of  limitations^ 
yet  a  grantee  may  set  up  an  exception  that  his  grantor 
might  have.  done.  Dawson  v,  Calloway ^  18  Ga.,  573. 
Grattan  v.  Wiggins,  23  Cal.,  16.  Skidmore  v.  RomainCy 
2  Bradf.,  122.  Taylor  v.  CouHnay,  16  Neb.,  190.  Ford 
V.  Langet,  4  O.  S.,  465.  Maxwell  PI.  and  Pr.  (4th  Ed.), 
21.  So  the  purchaser  of  a  mortgagor  has  the  same  right 
to  avail  himself  of  the  bar  of  the  statute  that  the  mortga- 
gor would  have  had.  McCarthy  v.  White^  21  Cal.,  495. 
Low  V,  Allen,  26  Id.,  144.  Coufman  v,  Sayre,  2  B.  Mon., 
206.  2  Wash.  R.  P.  (4  Ed.),  185.  The  same  rule  would 
seem  to  apply  in  favor  of  the  grantee  in  a  deed.  That  is, 
if  the  property  at  the  time  when  the  conveyance  was  ex- 
cuted  was  not  subject  to  a  lien  or  the  grantor's  debts,  in 
other  words  was  exempt,  that  exemption  will  continue  in 
favor  of  the  grantee  and  may  be  pleaded  by  him.  As  the 
debt  in  this  case  was  contracted  before  the  patent  was  is- 
sued, the  land  in  question  is  not  subject  to  compulsory  sale 
on  execution  on  a  judgment  recovered  on  such  debt.  The 
judgment  is  clearly  right  and  is  aflSrmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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George  W.  Lininger  et  al.,  plaintiffs  in  error, 
V.  Nathaniel  Herron,  Sheriff,  defendant  in 

ERROR. 

1.  Assignment:  sale:  fkaud.    The  mere  sale  by  a  party  of  a 

stock  of  goods  to  a  relative  is  not  of  itself  a  badge  of  fraud. 
While  a  transfer  of  a  stock  of  goods  by  a  debtor  in  failing  cir- 
cumstances to  his  mother  and  brother  is  attended  with  suspi- 
cion, from  the  facility  with  which  a  secret  trust  in  favor  of  the 
debtor  may  be  created,  yet  where  it  is  clear  that  such  transfer 
was  made  in  good  faith,  upon  a  sufficient  consideration,  and  not 
to  hinder  or  defraud  creditors,  it  will  be  sustained. 

2.     :    SALE  TO  BELATiVE  OP  A88IGN0B.   Where  a  bill  of  sale 


of  a  stock  of  goods  was  made  to  the  mother  and  brother  of  the 
debtor  to  pay  debts  owing  by  him  to  them,  Hddf  That  as 
against  other  creditors  the  grantees  acquired  only  the  right  to 
have  a  sufficient  amount  of  the  goods  sold  to  satisfy  their 
claims,  and  the  balance  was  a  trust  fund  for  the  benefit  of  other 
creditors,  and  the  grantees  must  account. 

Error  to  the  district  court  for  Gage  county.  Tried  be- 
low before  Broad Y,  J. 

L.  W.  Colby  and  Hadett  &  BateSy  for  plaintifS  in  error. 

L.  M.  Pemberton,  T.  D,  Cobbey,  and  Burke  &  ProiU, 
for  defendant  in  error. 

Maxwell,  J. 

In  October,  1882,  one  J.  B.  Lininger,  a  son  of  Elizabeth 
Lininger  and  brother  of  George  W.  Lininger,  the  plain- 
tiffs, was  doiijg  business  at  Wymore,  in  this  state,  and  be- 
ing in  pressing  need  of  money  borrowed  about  $3,000 
from  George,  giving  his  note  therefor  payable  in  90  days. 
To  secure  this  note  J.  B.  executed  to  his  brother  a  chattel 
mortgage  on  his  stock  of  goods  at  Wymore.  This  mort- 
gage was  not  filed  for  record  until  the  5th  day  of  February, 
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1883.  Prior  to  February  let,  1883,  J.  B.  LiniDger  had 
borrowed  from  hiB  mother  the  sum  of  $1,800,  upon  which 
he  was  paying  interest.  Of  this  sum  $800  had  been  in  his 
possession  for  several  years  while  $1,000  was  a  later  loan. 
On  the  1st  day  of  February,  1883,  J.  B.  Lininger  executed 
to  his  mother  a  chattel  mortgage  upon  his  stock  of  goods 
to  secure  the  sum  of  $1,800.  This  mortgage  was  filed  for 
record  on  the  6th  day  of  February,  1883.  On  the  7th  of 
February,  1883,  J.  B.  Lininger  executed  a  bill  of  sale  to 
the  plaintiffs  of  all  the  goods,  merchandise,  fixtures,  and 
chattels  mentioned  in  the  schedule  which  was  attached  to 
the  bill  of  sale,  the  consideration  expressed  in  the  bill  of 
sale  being  the  sum  of  $5,000. 

The  plaintiffs  by  their  agents  then  took  possession  of  the 
store  and  goods  and  b^an  selling  the  same  in  payment  of 
the  debts  due  the  plaintiffs.  Soon  afler  this  transfer  the 
defendant,  as  sheriff  of  Gage  county,  levied  a  number  of 
attachments,  in  the  aggregate  about  $8,000,  in  favor  of 
creditors  of  J.  B.  Lininger,  on  the  goods  in  question.  The 
plaintiffs  thereupon  brought  an  action  of  replevin  and  re- 
covered the  possession  of  the  property.  On  the  trial  of 
the  action  in  replevin  the  court  found  the  issues  in  favor 
of  the  defendant  and  that  he  had  a  lien  by  virtue  of  the 
attachment  upon  the  property  in  question  in  the  sum  of 
$3,385.38. 

The  principal  error  relied  upon  is,  that  the  judgment  is 
against  the  weight  of  evidence.  There  is  no  claim  that 
the  attaching  creditors  were  induced  to  give  J.  B.  Lininger 
credit  upon  the  faith  of  his  ownership  of  the  property 
covered  by  the  mortgage  to  Greorge  W.  Lininger,  and  that 
if  said  mortgage  had  been  filed  for  record  they  would  not 
have  given  or  extended  credit  to  J.  B.  Lininger.  This 
plea,  in  any  event,  would  be  available  only  to  subsequent 
creditors  who  trusted  him  on  the  faith  of  the  property  in 
his  possession.  But  that  question  does  not  arise  in  this 
case.     Nor  does  the  question  of  the  validity  of  the  chattel 
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mortgages  arise,  as  they  were  canceled  and  the  goods  de- 
livered to  the  plaintiffs  before  the  levies  under  the  attach- 
ments were  made,  and  they  are  to  be  considered  only  for 
the  purpose  of  showing  the  nature  of  the  transaction.  The 
only  questions  that  properly  arise  in  the  case  are,  1st, 
Whether  or  not  the  plaintiffs  were  bona  fide  creditors  of  J. 
B.  Lininger;  and  2d,  Was  the  property  transferred  to 
them  to  hinder  or  defraud  the  creditors  of  J.  B.  Lininger?" 

Upon  the  first  point  it  is  sufficient  to  say  that  all  the 
testimony  tends  to  show  that  plaintiiis  actually  loaned  ta 
J.  B.  Lininger  in  the  aggregate  the  sum  of  $4,800.  All 
but  about  $400  of  this  sum  was  in  cash,  and  none  of  it  on 
the  7th  day  of  February,  ISSS",  had  been  repaid.  The 
checks  of  G.  W.  Lininger  on  the  Omaha  National  Bank 
in  favor  of  J.  B.  Lininger  for  about  $2,600,  and  in  favor 
of  Lininger  &  Metcalf  for  about  $400  on  a  debt  of  J.  B., 
due  to  them,  are  in  the  record.  It  also  appears  that  at  that 
time  J.  B.  represented  to  his  brother  that  his  stock  would 
invoice  $12,000  or  $15,000.  The  actual  invoice  of  the 
stock  taken  about  February  1st,  1883,  was  $9,663.00  with 
notes  and  accounts  to  the  amount  of  $1,700,  and  as  thei-e 
seems  to  have  been  no  considerable  purchase  of  stock  after 
the  date  of  this  transaction  it  is  apparent  that  the  represen- 
tations were  substantially  correct.  The  amount  of  the 
debt  to  the  mother  is  in  effect  admitted,  and  is  clearly  es- 
tablished by  the  proof,  so  that  there  .  s  a  sufficient  con- 
sideration* for  the  purchase. 

2d.  The  mere  sale  by  a  party  of  his  stock  of  goods  to 
a  relative  is  not  a  badge  of  fraud.  Copis  v.  Middleton,  2 
Madd.,  410.  Wrightman  v.  Hart,  37  111.,  123.  Dunlap 
«.  Bownonville,  26  Penn.  St.,  72.  Kane  v.  Drake,  27 
Ind.,  29.  King  v.  Evsaellj  40  Tex.,  124.  If  such  sales 
were  fraudulent  per  se  it  would  be  impossible  for  family 
connections  to  aid  each  other  in  case  of  financial  embarrass- 
ment without  danger  of  being  placed  in  a  false  position 
and  losing  the  entire  sum  loaned.     Such  a  rule  if  adopted 
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could  not  fail  to  be  productive  of  great  hardship  and  in- 
justice; and  has  nowhere,  so  far  as  the  writer  is  advised, 
been  accepted  as  the  law.  But  where  a  debtor  makes  a 
transfer  of  his  property  to  a  relative  for  the  purpose  of 
])aying  or  securing  a  debt  alleged  to  be  due  such  relative, 
the  presumption  of  fraud  is  strengthened,  for  the  reason 
that  the- transaction  is  between  persons  with  whom  a  secret 
trust  is  most  likely  to  exist.  Ilanford  v,  Artchery  4  Hill, 
271.  Bumpua  v.  Dotson,  7  Hump.,  310.  Yet  where  the 
proof  shows  that  there  was  necessity  for,  or  reasonable  fit- 
ness and  propriety  in  making  the  transfer — in  other  words 
that  it  was  made  in  good  faith  upon  an  adequate  consid- 
eration— the  presumption  of  secret  trust  and  intent  to  de- 
fraud will  ordinarily  be  overcome.  Each  case  must  de- 
pend upon  its  own  circumstances,  and  fraudulent  intent 
being  a  question  of  fact,  if  it  should  be  made  to  appear 
from  the  evidence  that  the  object  of  a  transfer  of  property 
was  not  to  hinder  or  defraud  creditors,  it  should  be  sus- 
tained. All  the  evidence  in  this  case  shows  that  the  ob- 
ject of  the  transfer  of  the  goods  in  question  was  to  secure 
the  debts  owing  the  plaintiffs,  and  in  such  case  the  trans- 
action will  be  sustained.  Lotion  v.  Fowler ^  ante  p.  224. 
Polk  V,  BierboweTy  17  Neb.,  268.  There  is  testimony  in  the 
record  tending  to  show  that  the  value  of  the  goods  did  not 
exceed  the  sum  of  $5,000  when  the  transfer  was  made. 
The  invoice,  however,  shows  the  value  to  have  been  nearly 
twice  that  sum.  This  property  was  a  trust  fund  for  the 
payment  of  the  debts  of  J.  B.  Lininger,  and  he  could  not 
as  against  creditors  transfer  a  greater  amount  to  the  plain- 
tiffs than  sufficient  to  pay  their  claims.  As  to  any  excess, 
they  hold  the  same  as  trustees  for  the  benefit  of  era! i tors 
of  J.  B.  Lininger. 

While  the  plaintiffs  have  a  claim  upon  these  goods  for 
the  amount  of  their  debts,  other  creditors  also  have  rights 
in  the  premises  that  must  be  protected.  It  is  evident  that 
the  Value  of  the  goods  is  nearly  sufficient  to  pay  all  claims  of 
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both  the  plaintiffs,  and  those  in  the  hands  of  the  defendant. 
As  the  plaintiffs  by  virtue  of  the  bill  of  sale  and  possession 
have  a  prior  lien  on  the  goods  to  the  attachment  liens^ 
their  claims  must  be  first  satisfied,  the  remainder  going  to 
the  defendant.  The  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded  for  further  proceedings, 
the  plaintiffs  being  required  to  account  for  the  goods  dis- 
posed of  by  them  under  the  bill  of  sale. 

Judgment  acxjordingly. 

The  other  judges  concur. 


The  State  op  Nebraska,  plaintiff  in  ebbob,  v» 
Ernest  Shuchabdt,  defendant  in  ebbob. 

1.  Criminal  Law:    failube  of  jubt  to  agbeb  on  vebdict. 

The  anthority  of  a  judge  of  the  district  oonrt  in  the  trial  of  a 
criminal  case  to  discharge  the  jury  in  the  event  of  disagreement, 
-without  the  consent  of  the  prisouer,  can  only  be  exercised  after 
the  jury  have  been  in  consultation  for  so  long  a  time  that  there 
is  no  reasonable  probability  that  they  -will  agree. 

2.    :       ■  Where  a  cause  was  submitted  to 'the  jury  at  7 

o'clock  P.M.,  and  the  jury  at  6  A.M.  next  day  reported  to  the 
judge  that  they  were  unable  to  agree,  and  were  discharged  by 
him  without  the  cousent  of  the  prisoner,  or  notice  to  him  or  his 
attorney;  Sdd,  That  the  discharge  of  the  jury  was  unauthorized^ 
and  the  prisoner  was  entitled  to  be  released. 

3.    :    .     Where  a  jury  in  a  criminal  case  is  discharged 

for  any  of  the  causes  mentioned  in  section  485  of  the  Criminal 
Code,  the  record  must  show  the  necessity  for  such  discharge. 

Bill  of  Exceptions  filed  by  district  attorney  ander 
provisions  of  Sec.  515,  Criminal  Code. 

Owf  It.  Wilbur  and  W.  F.  Bryant,  for  plaintiff  in  error* 

T.  Jf.  Franse,  for  defendant  in  error. 
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Maxwell,  J. 

At  the  November  term  of  the  district  court  of  CumiDg 
county  the  defendaut  was  indicted  for  an  attempt  to  kill 
one  John  Melder.  A  plea  of  not  guilty  was  entered  by 
the  defendant,  and  a  trial  had,  the  cause  being  submitted 
to  the  jury  on  Saturday,  December  1st,  1883,  at  about  7 
o'clock  P.M.  About  6  o'clock  on  Sunday  morning  the 
jury  reported  to  the  judge  that  they  were  unable  to  agree, 
whereupon  he  discharged  them,  without  notice  to  or  the 
consent  of  either  the  defendant  or  his  attorney,  and  in  the 
absence  of  both.  The  journal  entry  in  regard  to  the  dis- 
agreement of  the  jury  is  as  follows: 

"And  on  this  2d  day  of  December,  said  jury  returned 
into  court  and  reported  that  they  were  unable  to  agree, 
whereupon  said  jury  were  discharged  by  the  court."  The 
defendant  filed  a  plea  in  abatement,  setting  up  the  above 
facts,  and  issue  was  joined  thereon,  and  testimony  taken. 
The  court  found  the  issues  in  favor  of  the  defendant,  and 
discharged  him.  A  writ  of  error  was  allowed  on  the  ap- 
plication of  the  district  attorney,  and  the  cause  is  now 
submitted  to  the  court.  The  question  for  determination  is, 
has  the  defendant  been  once  in  jeopardy?  Sec.  485  of  the 
Criminal  Code  provides  that,  ''in  case  a  jury  shall  be  dis- 
charged on  account  of  sickness  of  a  juror,  or  other  acci- 
dent or  calamity  requiring  their  discharge,  or  after  they 
have  been  kept  so  long  together  that  there  is  no  possibility 
of  agreeing^  the  court  shall,  upon  directing  the  discharge, 
order  that  the  reasons  for  such  discharge  shall  be  entered 
upon  the  journal;  and  such  discharge  shall  be  without 
prejudice  to  the  prosecution."  When  a  jury  is  impaneled 
the  state  must  proceed  with  the  prosecution.  There  can  be 
no  non-suit  as  in  civil  actions.  If  the  accused  cannot  be  con- 
victed he  is  entitled  to  a  verdict  of  acquittal.  And  if,  after 
the  jury  has  been  sworn  and  the  jeopardy  thus  begun,  the 
court  without  sufficient  cause  discharges  them,  without  a 
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verdict,  this  in  law  is  equivalent  to  an  acquittal.  1  Bish. 
Cr.  Proc.  (3d  Ed.),  §  821.  Wright  v.  State,  7  Ind.,  324. 
Meeaev.  State,  8  Id.,  416.  Morgan^  v.  State,  13  Ind.,  215. 
People  V.  Bairett,  2  Caines,  304.  McCawley  v.  State,  26 
Ala.,  1 35.     Poage  v.  State,  3  O.  S.,  229. 

In  the  case  cited  last  it  is  said  (page  239) :  "  That  the 
power  to  discharge  is  a  most  responsible  trust,  and  to  be 
exercised  with  great  care,  is  too  obvious  to  require  illustra- 
tion." It  is  a  discretion,  said  Mr.  Justice  Story,  to  be  ex- 
ercised only  "under  very  extraordinary  and  striking  cir- 
cumstances." 2  Gall.,  364.  "The  power,"  said  the  same 
judge,  "ought  to  be  used  with  greatest  caution  under  ur- 
gent circumstances,  which  would  render  it  proper  to  inter- 
fere." U.  S.  v.  Perez,  9  Wheat. ,  579.  "  I  am  of  the  opin- 
ion," said  Chief  Justice  Spencer,  "that  although  the 
power  of  discharging  a  jury  is  a  delicate  and  highly  im- 
portant trust,  yet  that  it  does  exist  in  cases  of  extreme  and 
abnolute  necessity.^'  People  v.  Goodwin,  18  Johns.,  187. 
"That  the  discretion  ought  to  be  exercised  in  cases  of 
mere  disagreement  only  after  a  long  effort  of  the  jury  to 
agree,  and  when  there  is  no  reasonable  hope  of  their  doing 
so,  is  well  settled,  and  the  reasons  for  the  discharge  ought 
to  be  stated  in  the  record."     Id, 

In  Dobbins  v.  State,  14  O.  S.,  499,  it  is  said:  "Counsel 
for  the  plaintiff  very  justly  and  necessarily  concede  that  a 
case  of  necessity  may  exist  which  would  legally  justify  the 
course  taken  in  this  instance;  but  they  insist  that  such  a 
case  can  only  arise  when  some  intervening  impediment  has 
necessarily  stopped  the  progress  of  the  first  trial  before 
verdict;  that  the  power  of  discharging  a  jury  in  a  criminal 
and  especially  in  a  capital  case  is  a  delicate  and  highly 
responsible  trust,  to  be  exercised  on  account  of  the  dis- 
agreement of  the  jury  only  when  they  have  deliberate 
so  long  as  to  preclude  all  reasonable  expectation  that 
they  will  ever  agree  upon  a  verdict  without  being  com- 
pelled to  do  so  from   famine  or  exhaustion;    that   this 
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power  does  not  rest  upon  the  arbitrary  or  ancontrollable 
discretion  of  the  judge  presiding  at  the  trial,  but  is  a  legal 
discretion,  to  be  exercised  in  conformity  with  known  and 
established  rules;  and  finally,  that  unless  the  facts  stated 
ID  the  record  clearly  established  a  case  of  necessity,  the 
disc*harge  will  operate  as  an  acquittal  of  the  accused,  and 
preclude  his  further  prosecution.  Abating  something  from 
the  claim  made  as  to  what  must  of  necessity  affirmatively 
appear  in  the  record,  we  have  no  hesitation  in  yielding  to 
these  propositions  our  entire  assent,  and  they  are  certainly 
very  strongly  supported  by  the  cases  cited  in  argument. 
Hurley's  Case,  6  Ohio  Rep.,  402.  Mount  v.  The  State,  14 
Ohio  Rep..  304.  Poage  v.  The  State,  3  Ohio  St.  Rep., 
238.  McKe^s  Case,  1  Bailey's  Rep.,  651.  UnUed  States 
V,  Perez,  9  Wheat.,  580.  People  v.  Goodwin,  18  Johns. 
R.,  187.  People  v.  Oleott,  2  Johns.  Cas.,  301.  United 
States  V.  Coolidge,  2  Gallis.  R.,  364.  People  v.  Barret,  2 
Caines'  R.,  304." 

"Where  the  jury  are  discharged  for  any  of  the  causes 
stated  in  section  485  of  the  Criminal  Code,  the  record 
must  show  the  necessity  which  required  their  discharge, 
otherwise  the  defendant  will  be  entitled  to  an  acquittal. 
Hines  v.  State,  24  O.  S.,  134.  Poage  v.  State,  3  Id.,  229. 
Hurley  v.  State,  6  Ohio,  400.  Mount  v.  State,  14  Ohio, 
295.     This  was  not  done  in  this  case. 

It  never  was  intended  to  permit  a  court  arbitrarily  to 
discharge  a  jury  for  disagreement  until  a  sufficient  time 
had  elapsed  to  preclude  all  reasonable  expectation  that  they 
will  ever  agree.  The  county  should  not  be  subjected  to 
the  expenses  incident  to  a  second  trial  where  there  is  a 
reasonable  probability  that  a  verdict  may  be  reached  on 
the  first,  while  the  accused  is  entitled  as  a  matter  of  right 
to  a  verdict  in  his  favor,  if  after  a  full  and  careful  con- 
sideration of  all  the  testimony,  and  on  comparison  of 
views  the  jury  should  find  that  the  charge  was  not  estab- 
lished by  the  proof.     In  this  case  the  jury  was  discharged 
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after  being  in  consultation  only  eleven  hours.  The  jury 
had  not  then  deliberated  for  so  long  a  time  that  there  was 
no  probability  of  their  agreeing,  and  the  court  could  not 
discharge  them  on  that  ground  alone,  witliout  the  assent  of 
the  defendant.  The  record  shows  that  the  court  remained 
in  session  until  the  6th  of  December,  so  that  there  was  no 
necessity  for  the  discharge.  The  judgment  of  the  court 
below  is  clearly  right  and  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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MaYEB   &    SCHURMANN,  PLAINTIFFS    IN    ERROR,  V. 

Christine  Zingre,  defendant  in  error. 

•  Attachment:  hotion  to  dischabgb.  When  a  motion  to 
discharge  an  attachment  for  the  reason  that  the  facts  stated  in 
the  affidavit  are  untrne,  has  been  heard  on  affidavits  in  support 
as  well  as  in  resistance,  decided  thereon  by  the  trial  oonrt, 
brought  to  this  court  on  error,  and  it  appears  from  an  exam- 
ination of  such  affidavits  that  there  is  a  conflict  of  evidence,  the 
order  of  the  trial  court  will  not  be  disturbed  unless  the  pre- 
ponderance of  evidence  against  it  is  clear  and  decisive. 

9;,  J  :    petition.    A  cause  of  action  in  a  petition  upon  a  debt 

not  fraudulently  contracted,  if  coupled  with  a  cause  of  action 
upon  a  debt  which  was  fraudulently  contracted,  and  an  order 
of  attachment  covering  both  counts  is  issued  upon  an  affidavit 
alleging  that  '^  said  defendant  fraudulently  contracted  the  debt 
and  Incurred  the  obligation  for  which  this  suit  is  brought,'' 
Hddj  To  vitiate  such  order  of  attachment  and  justify  its  dis- 
charge. 

Error  to  the  district  court  for  Dodge  county.    Tried 
below  before  Post,  J. 

E.  F.  Grapy  for  plaintifis  in  error,  cited :     1  Bouvier 
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Die,  436.     2  Id.,  251.     Chitty  on  Bills  (18  Amer.  Ed.), 
516.     Comp.  Stat.,  Chap  41,  §  1. 

JV.  H»  Bell  and  W.  H,  MungeTy  for  defendant  in  error^ 
cited:  BoweA  v.  True,  53  N.  Y.,  640.  McGovern  v. 
Payuy  32  Barb.,  84. 

Cobb,  Ch.  J. 

The  plaintifis  sued  out  an  attachment  against  the  de- 
fendant in  the  county  court  of  Dodge  county  upon  an 
indebtedness  consisting  of  a  promissory  note  executed  and 
delivered  by  the  defendant  to  the  plaintiffs  for  the  sum  of 
$330.11,  and  a  balance  of  account  for  goods  sold  amount- 
ing to  $51.09.  The  grounds  of  attachment  as  set  out  in- 
the  affidavit  were :  "  That  the  said  defendant  has  assigned^ 
removed,  and  disposed  of  a  part  of  her  property  with  intent 
to  defraud  her  creditors,  and  that  said  defendant  is  about  ta 
assign,  remove,  and  dispose  of  a  part  of  her  property  with 
the  intent  to  defraud  her  creditors,  and  that  said  defendant 
has  converted  a  part  of  her  property  into  money  with  the^ 
intent  to  defraud  her  creditors  and  with  intent  to  place  it 
beyond  the  reacli  of  her  creditors ;  and  that  said  defendant 
is  about  to  convert  a  part  of  her  property  into  money  for 
the  purpose  of  placing  it  beyond  the  reach  of  her  creditors, 
and  with  intent  to  defraud  her  creditors;  and  that  said 
defendant  fraudulently  contracted  the  debt  and  incurred 
the  obligation  for  which  this  suit  is  brought.^* 

The  defendant  moved  in  the  said  county  court  to  dis- 
charge the  said  attachment  upon  affidavits  filed  with  such 
motion.  The  plaintiffs  filed  affidavits  in  resistance;  the 
motion  was  heard  thereon  and  the  cf)urt  decided  the  same 
in  favor  of  the  defendant  and  discharged  the  said  attach^ 
ment.  Thereupon  the  matter  was"  taken  to  the  district 
court  of  said  county  on  error,  was  argued  to  said  district 
court,  by  which  the  said  judgment  of  the  county  court  was 
affirmed.  And  thereupon  the  plaintiffs  bring  the  cause  ta 
this  court  on  error. 
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Although  presented  in  several  different  ways,  there  is 
but  one  error  presented,  to- wit,  that  the  district  court  erred 
in  affirming  the  judgment  of  the  county  court  dismissing 
the  order  of  attachment. 

Upon  a  thorough  examination  of  the  pleadings  and  affi- 
tlavits,  as  well  those  in  resistance  as  those  in  support  of  the 
motion,  and  the  authorities  cited  on  either  side,  in  the  con- 
sultation room,  we  all  came  to  the  conclusion  that,  so  far 
^s  all  the  grounds  for  attachment  as  contained  in  the  orig- 
inal affidavit,  except  the  last  one,  are  concerned,  the  same 
being  denied  by  the  defendant  and  her  agent,  the  evidence 
is  so  evenly  balanced  and  conflicting  as  to  render  the  judg- 
ment of  the  trial  court  conclusive  thereon.  In  respect  to 
the  last  clause  of  the  original  affidavit,  to-wit :  "  That  said 
tJefendant  fraudulently  contracted  the  debt  and  incurred 
the  obligation,''  etc.,  it  is  true  that  the  same  is  in  terms 
denied  in  the  affidavits  of  the  defendant,  her  husband,  and 
son.  Yet  we  do  not  think  the  denial  sufficient  in  view  of 
the  affidavit  in  resistance  of  Ernest  Schurman,  one  of  the 
plaintiffs,  who  states  in  his  said  affidavit,  "  That  Septem- 
ber 17,  1883,  the  said  Christine  Zingre,  defendant,  was 
indebted  to  the  plaintiffs  for  goods  sold  and  delivered  to 
her  in  the  sum  of  $330. 11.  *  *  *  Said  Jacob  Zingre, 
«s  her  agent,  done  and  transacted  all  of  the  business  in  rela- 
tion to  her  store,  and  personally  kept  the  same,  *  *  * 
iind  said  $330.11  being  then  due  and  payable,  I  asked  said 
Jacob  Zingre  for  payment,  and  thereupon  said  Jacob  Zingre 
^sked  me  for  further  time  to  pay  the  same,  and  to  induce 
the  affiant  to  extend  the  time  of  payment  he  represented 
in  behalf  of  the  defendant  that  her  stock  of  goods  in  lier 
said  store  was  worth  the  sum  of  $2,500,  and  that  she  owned 
twenty-two  head  of  young  cattle,  worth  $500,  ?ind  that  she 
Nvas  not  owing — outside  of  a  debt  of  about  $900,  secured 
by  mortgage  on  her  homestead — to  exceed  five  hundred 
dollars,  the  largest  part  of  which  w-as  due  the  plaintiffs, 

*     *     *     and  requested  me  to  take  her  note  for   the 
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amount  due  in  ninety  days,  and  to  continue  to  sell  her 
goods^  *  *  *  j^j^^j  thereupon  afiSant,  believing  said 
statement  and  representation,  and  relying  upon  the  same,, 
did  take  the  note  sued  upon  in  this  action,  and  did  sell  and 
deliver  to  her  the  goods,  the  amount  of  which  are  set  up  in 
the  second  count  of  the  petition  herein,"  etc.  This  afiSda-^ 
vit  must  have  been  taken  as  true,  as  it  was  not  contradicted 
by  any  affidavit  in  reply,  and  while  it  may  be  doubted  that 
the  evidence  was  sufficient  to  establish  the  falsity  of  these 
representations  in  so  far  as  they  related  to  the  amount  and 
value  of  the  stock  of  goods  in  defendant's  store,  it  was  suf- 
ficient to  establish  their  falsity  iu  regard  to  the  amount  of 
her  indebtedness,  and  such  representation  being  false  wa& 
prima  facie  fraudulent.  And  a  debt  contracted  or  an  obli- 
gation incurred  by  reason  of  and  upon  such  false  and  fraud- 
ulent representations  would  doubtless  be  a  proper  founda- 
tion for  an  attachment.  But  it  seems  that  the  principal 
debt  had  been  contracted  and  obligation  incurred  before 
these  representations  were  made,  and  the  only  effijct  upon 
said  principal  debt  that  the  said  representations  had  was  ta 
induce  the  plaintiffs  to  consent  to  change  it  from  an  open 
account  to  a  note  at  ninety  days.  Nevertheless,  we  are  all 
of  the  opinion  that  it  remained  the  same  debt  in  the  mean- 
ing of  the  attachment  law,  and  that  fraud  to  sustain  an 
attachment  must  have  existed  at  or  before  the  time  of  it& 
original  contracting.  Such  fraud  did  exist  at  the  time  of 
the  contracting  of  the  debt,  which  still  stands  in  an  open 
account,  to-wit,  $51.34,  and  upon  it  attachment  would 
doubtless  lie. 

The  only  question  which  remains  to  be  considered  is, 
whether  an  attachment  which  has  been  issued  on  two 
causes  of  action,  one  of  which  is  a  proper  and  statutory 
cause  for  attachment,  and  the  other  of  which  is  not,  can 
be  sustained.  The  fraihers  of  the  statute  seem  to  have 
recognized  the  process  of  attachment  as  a  harsh  remedy,  and 
one  which,  though  proper  in  a  certain  class  of  cases,  should 
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-be  confined  within  strict  and  narrow  limits.  Hence  they 
provided  that  an  order  of  attachment  should  only  be  issued 
in  any  case  after  an  affidavit  has  been  filed^  showing  the 
nature  of  the  plaintiff's  claim^  that  it  is  just  the  amount 
which  the  affiant  believes  the  plaintiff  ought  to  recover, 
and  the  existence  of  some  one  of  the  grounds  for  an  at- 
tachment enumerated  in  the  preceding  section.  These, 
with  other  provisions,  clearly  indicate  the  purpose  of  the 
legislature  to  secure  the  people  against  unauthorized  and 
excessive  attachments.  These  provisions  would  afford  no 
protection  if  a  party  holding  a  small  claim,  upon  which 
«n  attachment  might  lawfully  issue,  may  attach  to  it  an- 
other claim,  upon  which,  under  the  law,  no  attachment 
<;ould  be  issued,  and  obtain  an  attachment  for  the  consoli- 
-dated  and  increased  amount. 

The  New  York  cases  cited  by  counsel  for  the  defendant, 
in  the  absence  of  authorities  to  the  contrary,  are  sufficient 
as  authority,  yet  I  think  the  reason  why  the  attachment 
should  be  confined  to  the  cause  of  action  upon  which  an 
attachment  may  properly  issue,  and  that  the  consolidating 
therewith,  and  thus  increasing  the  amount  of  plaintiff's 
<)laim  by  the  addition  thereto  of  a  cause  of  action,  upon 
which,  if  standing  alone,  no  attachment  could  lawfully  is- 
sue, will  vitiate  the  whole,  is  so  plain  and  manifest  as  to 
render  authorities  to  that  effect  of  secondary  importance. 

The  order  and  judgment  of  the  district  court  are  af- 
firmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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Lena  Aspinwall,  appellee,  v.  Oliveb  C.  Aspin-  i-^-Jgi 

WALL,  APPELLANT.  "Wl^ 

39 96 

Pinal  Order.  An  order  in  an  action  for  divorce  awarding  the 
wife  alimony  and  snit  money  pendente  lite  to  be  paid  by  the  hna- 
hand,  cannot  be  taken  by  appeal  or  error  to  the  supreme  oonrt 
before  judgment  or  decree  granting  or  denying  a  divorce. 

Appeal  from  the  district  court  for  Gage  county.  Heard 
below  before  Broady,  J. 

L.  W.  Colby ^  for  appellant. 

R.  W.  Sabirif  for  appellee. 

Cobb,  Ch.  J. 

The  plaintiff  filed  her  petition  and  commenced  her  ac- 
tion in  the  district  court  of  Gage  county  against  the  de- 
fendant for  divorce  and  alimony  for  the  several  causes  set 
out  in  her  said  petition.  She  also  prayed  for  an  order  of 
said  court  to  compel  "  the  said  defendant  to  pay  plaintiff 
temporary  alimony,  suflBcient  for  her  support  and  that  of 
her  child,  and  the  necessary  conducting  of  said  suit,"  etc. 

The  defendaot  made  answer  to  the  said  petition  denying 
his  marriage  with  the  plaintiff,  and  making  other  denials 
and  admissions  of  facts  stated  in  said  petition.  To  this 
answer  there  was  a  reply  denying  all  new  matter. 

On  the  11th  day  of  March,  1885,  the  said  district  court 
made  an  order  in  said  cause :  '^  That  the  defendant  pay  to 
the  plaintiff  or  to  R.  W.  Sabin,  her  attorney,  the  sum  of  $300 
in  installments  of  $100  each,  on  the  first  day  of  each  and 
every  month  for  the  next  three  months,  and  the  further 
sum  of  $50  per  month  to  be  paid  on  the  first  day  of  each 
and  every  month,  commencing  on  the  first  day  of  April 
next,  until  the  further  order  of  this  court  for  the  mainte- 
nance and  support  of  the  plaintiff  and  her  child.'' 
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To  this  order  the  defendant  excepted  and  brought  the 
same  to  this  court  by  appeal.  The  plaintiff  filed  a  motioa 
in  this  court  to  dismiss  the  appeal  for  the  reason  "  That 
the  order  of  the  district  court  granting  alimony  pendente 
lite  is  not  such  a  final  order  as  can  be  appealed  from  the 
district  court  to  the  supreme  court  while  the  cause  is  still 
pending  in  the  court  below.'' 

By  an  arrangement  of  counsel  at  the  hearing,  the  motior^ 
and  the  questions  presented  by  the  appeal  were  argued  to- 
gether. 

In  natural  order  the  motion  must  be  first  considered. 

Section  675  of  the  code  provides,  "  That  in  all  actions  in 
equity  either  party  may  appeal  from  the  judgment  or  de- 
cree rendered,  or  final  order  made  by  the  district  court,  to 
the  supreme  court,''  etc.  The  "judgment  or  decree"  here 
referred  to  must  be  the  final  or  main  judgment  or  decree 
in  the  case,  otherwise  the  definite  article  would  not  be  used 
in  stating  it.  But  appeal  also  lies  from  a  "final  order 
made  by  the  district  court." 

The  action  of  the  district  court  appealed  from  in  the 
case  at  bar  is  clearly  not  the  final  or  main  judgment  or  de- 
cree in  the  case.  The  principal  thing  sought  and  litigated 
for  in  the  action  is  a  divorce,  and  no  judgment  or  decree  in 
the  case  can  be  considered  final  unless  it  either  awards  or 
denies  such  divorce.  But  is  it  a  final  order  ?  If  the  stat- 
ute above  quoted  stood  alone  it  might  be  somewhat  diffi- 
cult to  answer  this  question.  Section  581  of  the  code  pro- 
vides that,  "  An  order  affecting  a  substantial  right  in  an 
action,  when  such  order  in  effect  determines  the  action  and 
prevents  a  judgment,  and  an  order  affecting  a  substantial 
right  made  in  a  special  proceeding,  or  upon  a  summary 
application  in  an  action  after  judgment,  is  a  final  order 
which  may  be  vacated,  modified,  or  reversed,  as  provided 
in  this  title."  This  definition  of  a  final  order  was  made  in 
view  of  proceedings  in  error.  But,  it  being  the  only  statu- 
tory definition  applicable  thereto,  it  must  be  held  also  to 
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control  as  well  when  used  in  reference  to  proceedings  by 
appeal. 

A  considerable  portion  of  the  brief  of  appellant  is  de- 
voted to  the  argument  of  convenience.  And,  if  addressed 
to  the  legislature,  would,  in  the  opinion  of  the  writer,  be 
worthy  of  very  serious,  consideration.  There  the  mischief 
complained  of  might  be  remedied  by  careful  legislation, 
and  made  to  apply  to  a  limited  and  well  defined  class  of 
cases.  But  even  were  it  granted  that  this  court  possesses 
the  power  to  extend  by  construction  the  class  of  orders 
which  may  be  brought  by  appeal  from  the  district  courts, 
the  exercise  of  such  power  would  be  to  declare  a  general 
principle,  which  would  necessarily  be  far-reaching  in  its  ef- 
fects, and  necessarily  tend  to  protract  and  complicate  liti- 
gation, and  that  would  certainly  be  progress  in  the  wrong 
direction. 

Under  the  above  statutory  definition  then,  the  order  ap- 
pealed from,  although  it  affects  a  substantial  right  in  an 
action,  it  does  not  determine  the  action  and  prevent  a  judg- 
ment. It  is  not  an  order  made  in  a  special  proceeding, 
but  is  one  made  in  an  action  to  which  the  general  rules  of 
equity  apply,  although  in  some  respects  limited  by  statute. 
Nor  is  it  an  order  made  upon  a  summary  application  in 
an  action  after  judgment. 

Having  reached  the  conclusion  that  the  order  appealed 
form  is  not  appealable  as  an  order,  it  will  not  be  examined 
on  the  merits. 

The  order  of  the  district  coui^  is  affirmed,  and  the  cause 
remanded  to  said  court  for  further  proceedings  in  accord- 
ance with  law. 

Judgment  aooobdinqly. 
The  other  judges  concur. 
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i8"l66  The  County  op  Otoe,  appellant,  v.  Amelia  H. 
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Mathews,  appellee. 


I  41   S&i  ^*     Tax  Sale.     Connty  commissioners  are  anthorized  to  pnrchafle 

I  18   466  at  tax  sale  for  the  use  of  their  respective  counties  anj  real 

I  ^   -^  tate  offered  for  sale,  -when  the  same  remains nnsold  for  the  want 

48   175  of  bidders.     Broum  v.  Otoe  Country  16  Neb.,  394. 

'  57  ^    2.    :    CERTIFICATE.    When  such  sale  was  made  at  the  time 

required  by  law,  but  the  tax  certificate  was  not  made  until 
three  months  afterwards,  the  sale  was  held  to  be  valid.    Ibd. 

3.      :     BEDEMPTIONT:     FOBECL08X7BB  OF  TAX  LIEN.      After  the 


time  for  redemption  hajs  expired,  a  county  having  given  the  no- 
tice to  the  land-owner  or  occupant  required  by  law  may  bring 
an  action  to  foreclose  the  tax  lien,  and  ma^  include  all  delin- 
quent taxes  whether  accruing  before  or  after  the  ssde.     Ibd. 

4.  Limitation  against  Tax  Lien.     The  statute  of  limitations 

does  not  begin  to  run  against  a  tax  lien  until  the  title  acquired 
by  the  tax  deed  has  failed.     Ibd. 

5.  Foreclosnre  of  Tax  Lien.     In  an  action  in  the  nature  of 

equity  brought  to  foreclose  a  tax  lien  the  court  will  look  to  the 
statute  and  not  to  the  assessment  as  the  foundation  of  such 
lien,  and  will  regard  no  defense  or  objection  which  goes  only  to 
the  manner  of  assessing  or  levying  such  taxes,  of  advertising  or 
conducting  the  sale,  or  the  qualification  of  any  ofScer  or  person 
performing  any  act  or  duty  in  respect  to  such  assessing,  levying, 
or  sale. 

Appeal  and  cross-appeal  from  .the  district  court  of  Otoe 
county.     Heard  below  before  Pound,  J. 

John  C.    Watson,  for  plaintiff. 

Charles  W.  Seymour,  for  defendant. 

Cobb,  Ch.  J. 

Action  was  brought  in  the  district  court  of  Otoe  county 
by  the  county  of  Otoe  for  the  foreclosure  of  tax  liens  for 
the  taxes  of  several  years  and  upon  the  several  parcels  of 
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real  estate  situate  in  said  county,  as  set  oat,  specified,  and 
described  in  the  petition  in  said  action.  The  defendant 
answered,  setting  up  the  several  defenses  hereinafter  men- 
tioned. A  trial  was  had  to  the  court,  which  found  in 
favor  of  the  plaintiff  as  to  certain  of  the  taxes  in  said  find- 
ing and  judgment  specified,  and  rendered  a  judgment  ot 
foreclosure  and  sale  thereon.  But  as  to  other  of  said  taxes 
in  said  finding  and  judgment  set  out  and  enumerated, 
found  for  the  said  defendant,  and  adjudged  that  the  plain- 
tiff had  no  cause  of  action  therefor. 

Both  parties  appealed  to  this  court. 

The  questions  presented  by  the  appeal  of  the  defendant 
may  be  briefly  stated  as  follows : 

1.  That  the  purchase  of  the  defendant's  land  for  delin- 
quent taxes  was  not  the  corporate  act  of  the  county,  but 
the  act  of  the  county  commissioners,  and  was  vitra  vires. 

2.  That  the  county  commissioners  had  no  right  to  pur- 
chase the  said  property  except  in  case  of  the  same  having 
been  offered  for  sale  and  remaining  unsold  for  want  of 
bidders. 

3.  That  the  county  cannot  foreclose  the  lien  in  this  case 
for  the  reason  that  at  the  time  of  the  purchase  of  said  lands 
for  taxes  the  same  had  not  been  delinquent  for  one  year. 

4.  That  the  notice  does  not  truly  state  the  time  when 
the  right  of  redemption  would  expire. 

5.  That  the  certificates  were  not  signed  by  the  county 
treasurer,  but  by  his  deputy,  and  not  by  him  until  long 
after  the  date  borne  by  said  certificates. 

6.  *       *       * 

7.  That  all  taxes  five  years  old  are  barred  by  the  stat- 
ute of  limitations. 

8.  *      *      * 

9.  The  county  cannot  foreclose  until  the  title  fails. 

10.  From  1861  up  to  1877  real  estate  could  not  be 
sold  for  taxes  by  foreclosure  or  any  other  way  until  the 
personal  property  of  the  owner  had  been  exhausted. 
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11.  The  act  of  February  28,  1881,  had  no  retrospect- 
ive effect,  etc. 

Every  one  of  the  foregoing  points  were  made  and  ques- 
tions presented  by  the  same  counsel  in  the  case  of  the  same 
plaintiff  against  W.  A.  Brown.  That  case  was  disposed 
of  at  the  July  term,  1884,  and  is  reported  at  pp.  394-8, 
16  Neb.,  to  which,  and  the  opinion  following  the  same  on 
motion  for  a  re-hearing,  I  refer  rather  than  to  re-write  the 
same. 

2.  The  plaintiff  appeals  from  that  part  of  the  finding 
and  judgment  of  the  district  court  which  is  in  the  follow- 
ing words,  to-wit:  "And  the  court  further  finds  that  the 
state  and  county  taxes  for  1867  and  1869,  and  the  city 
taxes  for  1867, 1869, 1870, 1871, 1872,  1873,  1874,  1876, 
and  1876,  alleged  in  plaintiff's  petition  herein  against  the 
premises  described,  are  illegal  and  void  and  are  no  lien  on 
said  premises.^' 

There  is  no  evidence  in  the  record  that  the  defendant's 
property  was  taxable  or  that  there  was  any  effort  upon  the 
part  of  either  the  city  or  county  to  tax  it  prior  to  the  year 
1870.  Accordingly  so  much  of  the  above  finding  and 
judgment  as  holds  that  no  lien  exists  against  said  real  es- 
tate for  taxes  for  the  years  1867  and  1869,  or  either  of 
them,  must  be  affirmed.  But  in  so  far  as  the  said  finding 
and  judgment  is  adverse  to  the  lien  of  said  plaintiff  for 
the  city  taxes  of  the  years  1870,  1871,  1872,  1873,  1874, 
1876,  and  1876  the  same  must  be  reversed.  So  far  as  can 
be  ascertained  from  the  record  and  the  briefs  of  counsel 
the  district  court  found  against  the  said  taxes  for  the  rea- 
son that  no  oath  of  the  city  assessors  for  said  years  was 
produced  in  evidence.  The  statute  in  force  at  the  date  of 
these  taxes  provides  that,  "  Taxes  upon  real  property  are 
hereby  made  a  perpetual  lien  thereupon,  commencing  from 
the  first  day  of  March  of  the  current  year,  against  all  per- 
sons and  bodies  corporate,  except  the  United  States  and 
this  state."     Sec.  50,  Chap.  66,  Gen.  Stat. 
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It  will  be  seen  by  reference  to  section  26  of  the  chapter 
above  referred  to  that  under  the  law  as  it  then  stood  the 
assessors  had  until  the  first  Monday  of  April  of  each  year 
in  which  to  complete  the  assessment^  while  by  virtue  of 
the  section  above  quoted  the  taxes  on  the  property  to  be 
assessed  became  a  lien  thereon  from  the  first  day  of  the 
preceding  mouth.  It  cannot  be,  then,  that  the  statutory 
lien  of  unpaid  taxes  is  founded  upon  the  assessment.  On 
the  contrary  such  lien  is  founded  upon  the  statute.  To 
the  end  that  tlie  burden  of  taxation  may  be  borne  as  nearly 
equal  as  possible  by  each  piece  of  property  in  the  political 
subdivision  in  proportion  to  its  relative  value,  an  assess- 
ment is  provided  for  by  an  officer  elected  for  that  purpose. 
The  law  provides,  among  other  things,  that  he  shall  take 
and  subscribe  a  certain  oatI>  and  attach  it  to  the  assessment 
roll.  This  is  a  duty  which  may  be  enforced  by  mandamus, 
and  for  the  refusal  or  failure  to  perform  which  the  law  has 
probably  provided  an  appropriate  punishment.  But  does 
such  failure  dissolve  the  statutory  lien  which  had  already 
attached,  or  does  it  render  the  other  acts  of  such  assessor 
void,  or  even  voidable.  The  valuation  of  taxable  property 
is  not  permanently  fixed  by  the  assessor,  but  it  serves  as  a 
basis  for  the  action  of  the  precinct  assessors  of  the  county 
when  met  as  a  board  of  equalization,  as  provided  for  by 
section  26  of  the  chapter  in  question,  and  of  the  county 
commissioners  when  constituting  the  county  board  of 
equalization,  as  provided  for  by  section  27  of  the  same 
chapter.  Every  owner  of  private  property  within  the 
state  is  chargeable  with  knowledge  that  such  property  is 
subject  to  annual  taxation.  If  his  property  is  over  as- 
sessed, he  may  attend  before  these  boards  and  obtain  re- 
<lress,  and  in  cases  of  oppression  doubtless  the  courts  are 
open  to  him  for  relief.  But  he  cannot  stand  idly  by  and 
when  these  proceedings  have  ripened  into  a  sale  of  his 
lands  for  such  taxes,  and  the  purchaser  has  sought  the  aid 
of  a  court  of  equity  for  the  foreclosure  of  his  lien,  come 
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iDto  8uch  court  and  be  heard  to  plead  a  teclmical  defense 
to  such  taxes. 

Whatever  may  have  been  the  holding  of  this  court  in 
cases  where  it  has  been  sought  in  a  purely  legal  action  to 
enforce  a  tax  title,  or  whatever  might  be  the  ruling  in  a 
direct  proceeding  against  the  officers  charged  with  the  duty 
of  assessing,  levying,  or  collecting  taxes,  while  such  pro- 
ceedings are  in  dimini,  based  upon  the  failure  of  the  as- 
sessor to  take,  subscribe,  or  return  the  oath  prescribed  by 
the  statute,  or  upon  other  illegality  in  the  proceedings,  it 
is  clear  and  well  settled  that  in  a  proceeding  in  the  nature 
of  equity  to  enforce  a  tax  lien  the  court  will  look  to  the 
statute,  and  not  to  the  assessment,  as  the  foundation  of 
such  lien,  and  will  regard  the  amount  of  the  taxes  against 
the  property  in  question  as  borne  upon  the  books  of  the 
county  as  unalterably  established. 

That  part  of  the  judgment  of  the  district  court  which 
is  brought  to  this  court  by  the  appeal  of  the  defendant  is 
therefore  affirmed,  and  that  part  of  said  findings  and 
judgment  which  are  appealed  from  by  said  plaintiff  is  re- 
versed. The  cause  is  referred  to  the  clerk  of  this  court  to 
compute  the  amount  due  on  the  causes  of  action  rejected 
by  the  district  court,  but  not  including  any  taxes  for  any 
year  prior  to  1870,  and  upon  the  coming  in  of  the  report 
of  said  clerk  the  decree  will  be  modified  in  this  court  ac- 
cordingly. 

Decree  as  obdebed. 

The  other  judges  oonoor. 
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Jackson  Eoberto,  plaintiff  in  error,  v.  The  County 
OP  Adams,  defendant  in  error. 

Taxes:  wbonoful  sale  bt  tbeasubeb.  Where  the  treasnrer 
of  a  county  sells  lands  for  taxes  which  are  not  liable  to  taxation 
and  npon  which  no  taxes  were  dne,  the  tax  purchaser  may  re- 
ooYer  from  the  county  the  amount  paid  by  him  with  interest 
thereon. 

Error  to  the  district  court  of  Adams  county.  Tried 
below  before  Morris,  J. 

jB.  a.  Batty,  for  plaintiff  in  error. 

i.  X  CappSy  for  defendant  in  error. 

Maxwell,  J. 

The  plaintiff  presented  an  account  to  the  board  of  county 
commissioners  of  Adams  county  for  money  paid  by  him 
for  the  purchase  of  lands  for  taxes  at  private  tax  sale,  the 
land  not  being  liable  to  taxation.  The  county  commis- 
sioners rejected  the  claim.  The  plaintiff  then  appealed  to 
the  district  court.  On  the  trial  of  the  cause  the  court 
found  for  the  defendant  and  dismissed  the  action. 

There  are  49  counts  in  the  petition,  which,  except  in 
date,  description  of  land,  and  amount,  are  substantially 
alike.     The  following  is  a  copy  of  the  Ist  count: 

"That  on  the  1st  day  of  April,  1879,  the  county  com- 
missioners of  said  defendant  did  furnish  to  the  assessor  of 
Little  Blue  precinct  what  purported  to  be  a  list  of  the 
lands  in  said  precinct  subject  to  taxation;  that  said  list 
erroneously  contained  the  following  described  lands,  to- wit: 
The  north-west  quarter  of  the  south-west  quarter  of  section 
eleven,  township  five,  range  nine  west,  6th  principal  merid- 
ian, in  Adams  county,  Nebraska;  that  said  assessor  did 
value  said  lands  at  $160,  and  returned  said  valuation 
with  other  lands  on  the  first  Monday  in  June,  1879,  to 
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the  county  clerk  of  said  defendant;  that  said  county 
clerk  extended  the  taxes  of  1879  against  said  land  as 
follows,  to-wit,  total,  $11.14;  that  on  the  1st  day  of 
May,  1880,  said  taxes  not  having  been  paid,  fhe  same 
became  delinquent,  and  said  land  was  offered  for  sale 
by  the  treasurer  of  said  defendant  on  first  Monday  in 
November,  1880,  but  the  land  was  not  sold  on  that 
day  for  want  of  bidders,  and  that  on  the  16th  day  of 
November,  1880,  said  plaintiff  bought  said  lands  of  said 
treasurer  at  private  sale  for  said  delinquent  tax  of  1879, 
and  paid  said  treasurer  the  sum  of  $11.83  therefor,  that 
being  the  amount  of  taxes  and  interest  claimed  to  be  due 
against  said  land  by  the  treasurer  of  said  defendant;  that 
there  was  no  tax  due  against  said  land  at  the  time  of  said 
sale  and  purchase  for  the  reason  that  said  land  at  the  time 
it  was  so  assessed  was  land  belonging  to  the  general  gov- 
ernment of  the  United  States,  and  not  liable  to  taxation ; 
that  said  lands  were  wrongfully  placed  upon  said  tax  list 
by  said  defendant's  commissioners  and  said  defendant's  as- 
sessor; that  said  lands  were  sold,  upon  which  no  tax  was 
due  at  the  time,  and  on  account  of  the  premises  set  forth 
as  above,  the  defendant  became  liable  to  this  plaintiff  for 
the  amount  so  paid  by  him  as  aforesaid,  to-wit,  the  sum 
of  $11.83,  with  interest  at  the  rate  of  twenty  per  cent  per 
annum  from  the  16th  day  of  November,  1880;  that  said 
lands  were  again  wrongfully  assessed  for  the  year  1880, 
and  the  plaintiff,  to  protect  his  tax  lien,  paid  to  the  defend- 
ant's treasurer,  as  subsequent  taxes  upon  said  land,  on  the 
19th  day  of  September,  1881,  the  sum  of  $2-^^,  and  on 
account  of  the  premises  set  forth  as  above  the  defendant  is 
liable  for  said  amount,  with  interest  at  the  rate  of  twenty 
per  cent  per  annum  from  said  date.  The  plaintiff  says 
that  there  is  now  due  him  from  the  defendant  the  sum  of 
$11.83,  with  interest  at  twenty  per  cent  per  annum  from 
November  16th,  1880,  and  $2.36,  with  twenty  per  cent 
interest  per  annum  from  September  19th,  1881." 
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A  demurrer  was  filed  to  the  9th  count,  but  no  answer  to 
any  of  them.  The  facts  stated  in  the  petition  are  thus  ad- 
mitted :  It  is  thus  conceded  that  the  treasurer  of  Adams 
county  sold  lands  for  taxes  to  the  plaintiff  which  were  not 
taxable,  and  upon  which  no  taxes  were  due. 

Sec.  131  of  the  rievenue  law  (Comp.  Stat.,  Ch.  77) 
provides  that,  "  When,  by  mistake  or  wrongful  act  of  the 
treasurer  or  ofScer,  land  has  been  sold  upon  which  no  tax 
was  due  at  the  time,  or  whenever  land  is  sold  in  conse- 
quence of  error  in  describing  such  land  in  the  tax  receipt, 
the  county  is  to  hold  the  purchaser  harmless  by  paying 
him  the  amount  of  principal  and  interest  and  costs  to 
which  he  would  have  been  entitled  had  the  land  been  right- 
fully sold,"  etc. 

This  applies  to  all  cases  where  the  sale  was  made  by 
mistake  or  wrongfully.  The  theory  of  our  revenue  laws 
is  that  a  purchaser  at  tax  sale  shall,  if  the  tax  title  fails, 
recover  the  purchase  money,  with  interest.  Hence  the 
right  to  enforce  the  tax  lien  by  foreclosure.  If,  however, 
the  lands  were  not  taxable,  so  that  the  lien  for  taxes  did 
not  attach,  and  consequently  no  interest  pass  the  purchaser, 
the  county  is  required  to  return  the  money  with  interest. 
Honesty  and  fair  dealing  require  that  this  should  be  done. 
A  county  no  more  than  an  individual  should  be  permitted 
to  receive  and  retain  money  obtained  through  a  mistake  of 
fact  or  wrongful  act.  The  court  below,  therefore,  erred 
in  holding,  as  it  must  have  done,  that  the  petition  fails  to 
state  a  cause  of  action,  and  the  judgment  is  reversed  and 
the  cause  remanded,  with  leave  to  the  county  to  answer 
the  petition  and  for  further  proceedings. 

Beyebsed  and  bemanded. 

The  other  judges  ooncur. 
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\  42  4if         Rebecca  Atkins,  appellee,  v.  Henry  Atkins  ani> 
Martha  Irene  Courtnay,  appellants. 

1.  Dower  of  Non-resident.  Where  a  husband  conveys  lands  in 
this  state  while  his  wife  is  a  non-resident  thereof,  she  has  no 
dower  interest  in  the  lands  thus  conveyed.  Ligare  v.  Bemple^ 
32  Mich.,  438,  approved  and  followed. 

S.  Divorce :  conveyance  by  hi  sband  to  defeat  alimony. 
Where  a  hnsband,  while  a  divorce  snit  was  pending,  conveyed 
all  his  property  to  his  daughter,  the  offspring  of  the  plaintiff 
and  defendant,  the  apparent  purpose  being  to  defeat  a  decree 
for  alimony,  Edd^  That  the  burden  of  proof  was  on  the  grantee 
to  show  a  valuable  consideration.  Lane  v.  Siarkey,  15  Neb.,  285. 
Chregory  v.  WJiedon,  8  Id.,  377.    Savage  v.  Edzzard,  11  Id.,  327. 

8.  Constitutional  Law:  bemedy  fob  cbeditobs.  Where  an 
equitable  right  exists  in  &vor  of  creditors  the  legislature  may 
create  a  legal  remedy  in  their  favor  that  will  oi)erate  upon 
existing  judgments. 

Appeal  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Pound,  J. 

Mdson  &  Whedon  and  D.  O.  Ocmrtnay^  for  appellants. 

J.  H,  Foxworihy  and  J.  It.  Webster ^  for  appellee. 

Maxwell,  J. 

The  decree  of  divorce  was  affirmed  in  Atkins  v,  Atkins, 
13  Neb.,  271,  but  the  alimony  reduced  from  $5,600  to 
$3,000,  and  the  allowance  for  attorneys'  fees  and  expenses 
from  $2,000  to  $1,000.  The  alimony  thus  allowed,  it 
seems,  was  not  paid,  and  the  decree  not  being  a  lien  upon 
the  lands  of  Henry  Atkins  the  plaintiff  was  unable  to  col- 
lect the  same.  In  1883  the  legislature  passed  '^  An  act  to 
provide  additional  remedies  for  enforcement  and  collection 
of  judgments  and  orders  for  alimony  or  maintenance.^' 
Comp.  Stat.,  Ch.  25,  §§  4a,  6. 
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The  first  section  provides  that^ "  All  judgments  and  orders 
for  payment  of  alimony  or  of  maintenance  in  actions  of  di« 
vorce  or  maintenance  shall  be  liens  upon  property  in  like 
manner  as  in  other  actions,  and  may  in  the  same  manner 
be  enforced  and  collected  by  execution  and  proceedings  in 
aid  thereof,  or  other  action  or  process,  as  other  judgments/^ 

An  execution  was  thereupon  issued  on  the  decree,  and 
levied  upon  certain  real  estate  as  the  property  of  Henry 
Atkibs,  but  the  legal  title  to  which  was  in  Martha  L 
Courtnay.  The  plaintiff  thereupon  filed  a  creditor's  bill 
to  have  the  conveyance  of  said  ,  real  estate  to  Mrs.  Court* 
nay  declared  fraudulent  and  void  as  against  the  plaintiff'a 
rights.  The  court  below  found  the  issues  in  favor  of  the- 
plaintiff,  and  rendered  a  decree  accordingly. 

Three  questions  are  presented  by  the  record  :  First 
Has  the  plaintiff  any  dower  interest  in  the  lands  in  con^ 
troversy  ?  Second.  Where  a  conveyance  is  made  while  an 
action  is  pending,  the  effect  of  which  will  be  to  defeat  the 
judgment,  on  whom  is  the  burden  of  proof  of  a  valuable 
consideration  ?  And,  Third.  May  the  plaintiff  avail  herself 
of  a  remedy  created  by  statute  after  a  decree  in  her  favor? 

Sec.  20  of  chapter  23  of  the  Comp.  St.  provides  that,  "A 
woman  being  an  alien  shall  not  on  that  account  be  barred 
of  her  dower;  and  any  woman  residing  out  of  the  state 
shall  be  entitled  to  dower  of  the  lands  of  her  deceased  hus- 
band lying  in  this  state,  of  which  her  husband  died  seized ;^ 
and  the  same  may  he  assigned  to  her  or  recovered  by  her 
in  like  manner  as  if  she  and  her  deceased  husband  had 
been  residents  within  this  state  at  the  time  of  his  death.'' 

It  will  be  seen  that  any  woman  residing  out  of  the  state 
is  entitled  to  dower  only  in  such  lands  of  her  deceased  hus* 
band  lying  in  this  state  as  he  was  seized  of  at  the  time  of 
his  death.  This  section  of  the  statute  seems  to  have  been 
copied  from  the  statute  of  Michigan  on  that  subject,  the 
language  being  the  same.  The  proper  construction  of  the 
section  was  before  the  supreme  court  of  that  state  in  Ligare 
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I?.  Sempley  32  Mich.,  438,  and  it  was  held  that  where  a 
husband  oonveyed  lands  in  that  state  while  his  wife  was  a 
non-resident  thereof  she  was  not  entitled  to  dower  therein. 
In  our  view  this  is  the  proper  construction  to  be  given  to 
the  language  of  the  statute,  and  we  approve  of  and  adopt 
it.  The  plaintiff,  therefore,  being  a  non-resident  of  the 
state,  had  no  dower  interest  in  any  of  the  lands  conveyed 
by  Henry  Atkins. 

Second.  The  testimony  shows  that  Martha  I.  Courtnay 
is  the  daughter  of  the  plaintiff  and  Henry  Atkins;  that 
the  property  in  question  is  all  the  property  in  this  State,  so 
far  as  is  known,  possessed  by  Henry  Atkins,  and  the  ef- 
fect of  the  transfer  is  to  defeat  the  plaintiff's  decree  for 
alimony. 

Sec.  17,  Chap.  32,  Comp.  Stat.,  declares  every  oonvey- 
unce  or  assignment  **  made  with  the  intent  to  hinder,  de- 
lay, or  defraud  creditors  or  persons  of  their  lawful  rights, 
•damages,  forfeitures,  debts,  or  demands,"  etc.,  void.  Rights 
•of  alimony  certainly  are  included  in  this  provision.  Mor- 
rison V,  Morrison,  49  N.  H.,  69.  Chase  v,  Chcise,  105 
Mass.,  385.  Dawson  v.  Damon,  28  Wis.,  512.  Drapa- 
V.  Drapery  68  III.,  19.  Turner  v.  Turner,  44  Ala.,  437. 
A  transfer  made  while  a  suit  is  pending  of  all  the  debtor's 
property  is  merely  a  badge  of  fitiud.  It  may  be  shown  to 
be  valid  because  the  mere  pendency*  of  the  suit  does  not 
make  the  transfer  void.  Bump  Fraud.  Conv.  (3d  Ed.), 
37, 38.  But  where  all  the  debtor's  property  is  conveyed  with 
the  apparent  intention  on  the  jmrt  of  the  grantor  to  defeat 
a  judgment  about  to  be  recovered  against  him,  and  these 
facts  are  known  to  the  grantee,  the  burden  of  proof  rests  upon 
her  to  show  a  valuable  consideration.  Baxter  v.  Septimus^ 
3  Md.,  334.  Spindler  v.  Atkinson,  3  Id.,  409.  Hunter  v. 
Waite,  3  Gratt.,  26.  Q-ossIey  v.  Elwoi^thy,  L.  R.,  12  Eq,, 
158.  WUson  V.  Buchanan,  7  Gratt,  334.  Woolston's 
Appeal,  51  Penn.  St.,  452.  Ci^mbaugh  v,  Kugler,  2  O.  S., 
873.     Reynolds  v,  Lansford,  16  Tex.,  286.     Raymond  v. 
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Cook,  31  Id.,  373.  Oliver  v.  Moore,  23  0.  S.,  473. 
Spenee  t?.  Dunlap,  6  Lea,  457.  It  is  the  bona  fide  pur-^ , 
chaser  and  not  the  innocent  donee  that  is  protected.  There- 
fore the  burden  of  proving  a  valuable  consideration  is  on 
the  grantee,  when  proof  of  that  feet  becomes  necessary  to 
her  protection  against  those  standing  in  the  relation  of 
creditors  of  the  grantor.  Lane  v.  Starkey,  15  Neb.,  285* 
Gregory  v,  Whedon^  8  Id.,  377.  Savage  v,  Hazzard,  11 
Id.,  327.  1  Am.  L.  C.  (4th  Ed.),  58.  BatUe  v.  Jones, 
2  Ala.,  314.  Abbott's  Tr.  Ev.,  448,  449.  As  Mrs. 
Courtnay  failed  to  introduce  any  proof  on  that  point  there 
is  no  evidence  that  she  paid  any  sum  whatever  for  the 
property. 

Third.  Remedies  for  the  collection  of  judgments  are 
largely  within  the  control  of  the  legislature,  and  if  no 
vested  right  is  destroyed  such  acts  are  valid.  It  will  not 
be  seriously  contended  that  one  holding  property  of  a 
debtor  as  voluntary  donee  has  any  vested  right  to  hold  the 
same  as  against  one  holding  a  valid  claim  against  the  donor 
at  the  time  the  donation  was  made.  The  property  in  such 
case,  to  the  extent  of  the  creditor's  claim  against  the  debtor, 
is  liable  for  the  satisfaction  of  the  same,  and  the  l^islature 
by  providing  a  mode  for  subjecting  property  to  the  pay- 
ment of  the  judgment  merely  provides  for  the  more  perfect 
administration  of  justice  by  the  application  of  the  property* 

It  is  well  settled  that  where  an  equitable  right  exists  in 
favor  of  creditors,  the  legislature  has  the  right  to  create  a 
legal  remedy  in  their  favor.  Lewis  v.  McElvain^  16 
Ohio,  355.  Botton  v.  Johns,  5  Penn.  St.,  149.  Hender- 
son V.  Dickei'son,  17  B.  Mon.,  173.  Sempeyac  v.  U.  8,,  7 
Pet,  222.  The  act  in  question,  therefore,  is  valid,  and 
the  proceedings  under  it  legal.  It  follows  that  the  judg- 
ment of  the  court  below  must  be  affirmed. 

JXTPGKENT  AFFIBMED. 

The  other  judges  concur. 


4^ 
496. 
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August  G.  Mansfield,  appellee^  v.  Stephen  D. 
aveky  et  al.,  appellants. 

Pleading :  answeb.  Where  an  answer  puts  in  iasne  the  trath  of 
the  material  facts  stated  in  the  petition,  a  demnirer  to  the  an- 
swer should  he  oyerroled. 

Appeal  from  the  district  court  of  Boone  couniy.  Heard 
below  before  Tiffany,  J. 

Lamb  J  Bieketfs  &  WUson^  for  appellants. 

Miller  &  Price,  for  appellee. 

Maxwell,  J. 

This  action  was  brought  in  the  .district  court  of  Boone 
■county  to  have  a  mortgage  of  certain  real  estate  in  that 
<x)unty  canceled  of  record  and  declared  satisfied.  It  is 
alleged  in  the  petition  that  the  promissory  note  which  the 
mortgage  was  given  to  secure  "  was  duly  paid,  the  debt 
•discharged,  and  satisfaction  of  said  mortgage  entered  upon 
the  margin  of  the  record  thereof,  in  the  words  and  figures 
following,  to-wit :  , 

"  Albion,  July  26, 1873. 

*^  Having  this  day  received  satisfaction  for  the  within 
mortgage,  I  hereby  cancel  this  mortgage. 

"Signed,  W.  H.  Pbesoott.'' 

That  "  said  satisfaction  is  insufficient  in  this,  it  is  not 
attested  by  the  county  clerk  or  hia  deputy  as  a  subscribing 
witness,  as  required  by  law."  To  this  petition  the  defend- 
-ant  Prescott  filed  an  answer,  to  which  the  plaintiff  de- 
murred, and  the  demurrer  was  sustained  and  a  decree 
entered  in  favor  of  the  plaintiff.  The  sole  question  pre- 
sented is  the  sufficiency  of  the  answer.  The  following  ia 
«  copy  thereof: 


r 
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"Comes  now  the  defendant  W.  H.  Presoott,  and  for  his 
separate  answer  to  the  plaintiff's  petition  herein  filed  says, 
that  he  admits  that  on  the  15th  day  of  October,  1872,  8. 
G.  Avery  executed  and  delivered  to  this  defendant  a  mort- 
gage on  the  south-west  quarter  of  section  twenty-two  of 
township  number  twenty  north,  of  range  number  six  west, 
situated  in  the  county  of  Boone,  and  state  of  Nebraska,  to 
secure  the  payment  of  the  sum  of  one  hundred  and  ninety 
dollars  then  due  and  owing  plaintiff,  as  alleged  in  the  j)e- 
tition ;  admits  tliat  said  mortgage  was  duly  recorded  in  the 
records  of  mortgages  in  said  county  of  Boone,  and  state  of 
Nebraska.  This  defendant  denies  each  and  every  other 
allegation  in  said  petition  contained;  this  defendant  fur- 
ther answering  says,  that  he  expressly  denies  that  the  said 
8um  so  due  and  owing  the  defendant  from  the  defendant 
S.  D.  Avery,  the  payment  of  which  was  secured  to  this  de- 
fendant by  said  mortgage,  was  paid  to  this  defendant  on 
the  26th  day  of  July,  1873,  or  at  any  other  time,  and 
alleges  the  fact  to  be  that  the  said  sum  so  due  and  owing 
this  defendant  from  said  Avery,  and  secured  by  said  mort- 
gage, remains  wholly  unpaid,  and  the  said  Avery  and  the 
said  mortgage  are  in  equity,  good  conscience,  and  good 
morals  still  bound  for  the  payment  of  said  sum  together 
with  the  lawful  interest  thereon;  and  this  defendant  fur- 
ther answering  says,  that  he  expressly  denies  that  he  ever 
released  the  said  mortgage,  denies  that  the  signature  at- 
tached to  the  pretended  release  of  mortgage  on  the  margin 
of  the  record  thereof  is  the  signature  of  this  defendant; 
and  this  defendant  alleges  the  fact  to  be  that  he  did  not 
sign  his  name  to  said  pretended  release  on  the  26th  day  of 
July,  1 873,  or  at  any  other  or  different  time,  nor  yet  did 
he  authorize,  empower,  instruct,  or  otherwise  direct  any 
person  whomsoever  to  sign  his  name  to  said  pretended  re- 
lease, and  defendant  further  alleges  that  the  handwriting 
of  said  pretended  release  and  the  name  of  W.  H.  Prescott 
written  thereunder  are  not,  nor  yet  either  of  them,  in  the 
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handwriting  of  the  defendant,  nor  was  the  said  pretended 
release  or  the  name  attached  thereto  written  upon  the  mar- 
gin of  said  record  with  the  knowledge  or  consent  or  by 
procurement  of  this  defendant;  that  the  name  of  the  de- 
fendant written  under  the  pretended  release  of  said  mort*" 
gage  on  the  margin  of  the  record  of  said  mortgage  is  a 
forgery  of  the  name  of  this  defendant  by  some  person  to 
this  defendant  unknown ;  and  this  defendant  further  says 
that  he  had  no  knowledge  whatever  of  said  pretended  re- 
lease or  said  forgery  until  after  the  bringing  of  this  action. 
Defendant  further  alleges  that  it  would  be  inequitable  and 
obnoxious  to  good  conscience  and  good  morals  to  declare 
the  said  mortgage  canceled,  annulled,  or  removed  as  a 
cloud  upon  the  title  of  said  premises  without  payment  to 
this  defendant  of  the  amount  due  and  owing  this  defend- 
ant and  secured  to  him  by  the  said  mortgage/' 

The  answer  states  a  defense  to  the  action.  It  is  denied 
therein  that  the  note  in  question  had  been  paid  or  the 
mortgage  release,  and  it  is  alleged  that  tlie  purported  re- 
lease of  the  same  on  the  record  was  made  without  author- 
ity and  is  a  forgery.  For  the  purposes  of  the  demurrer 
these  statements  must  be  taken  as  true  and  they  put  in  is- 
sue the  facts  upon  which  relief  is  sought  in  the  action* 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded  for  further  proceeding. 

Reversed  and  remanded. 

The  other  judges  concur. 
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George  L.  Smith,  plaintiff  in  error,  v.  Harriet 
I.  Jones  et  al.,  defendants  in  error, 

1.  Partnership  Property.      Real  estate  purchased  by  a  firm 

with  partnership  ftmcls,  and  for  the  use  of  the  partnership,  is 
the  property  of  the  firm  although  the  oonTeyanoe  be  made  to 
one  of  the  parties. 

2.  :  INSOLVENT  PABTNKESHIP.  The  property  of  an  insol- 
vent partnership  will  be  applied  in  the  first  instance  to  the  pay- 
ment of  debts  due  the  partnership  creditors  in  preference  to  the 
creditors  of  the  indiyidual  members  of  the  firm. 

3.  AsBignment  for  Creditors.    An  assignee  for  the  benefit  of 

creditors  under  a  valid  assignment  may  maintain  an  action  to 
set  aside  a  sale  of  real  estate  under  an  attachment  levied  after 
the  execution  and  delivery  of  the  deed  of  assignment,  where ' 
such  sale  would  impair  or  defeat  his  title  as  assignee. 

Error  to  the  district  court  for  Seward  county.  Heard 
below  before* Post,  J.,  sitting  for  Norval,  J. 

D.  C.  McKillip  and  John  H.  Ames,  for  plaintiff  in 
error,  cited:  Blake  v.  Graham^  6  Ohio  State,  683-4. 
Wade  on  the  Layr  of  Notice,  §  204  and  et  seq.  to  §  213. 
Ely  V.  Wilcox,  20  Wis.,  551.  Maul  v.  Rider,  59  Pa. 
State,  167.  Chicago  v.  WHt;  75  111.,  211.  BaUs  v.  Nor- 
cross,  14  Pickering,  224. 

Hastings  &  McGintie,  for  defendants  in  error,  cited: 
Ashton  V.  Jones,  14  Neb.,  426.  Sullivan  v.  Smith,  15  Id., 
477.  Burpee  v.  Smith,  Walkers  Ch.,  327.  Colby  v.  Brovm^ 
10  Neb.,  413.  Drake  v.  Jmes,  27  Miss.,  427.  Watkins 
V.  Logan,  3  B.  Mon.,  20. 

Maxwell,  J. 

A  demurrer  to  the  petition  was  sustained  in  the  court 
below,  and  the  action  dismissed.     The  plaintiff  appeals. 
It  is  alleged  in  the  petition,  in  substance,  that  prior  to  the 
31 
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14th  day  of  October,  1880,  Peter  HenDegiu  and  William 
Ashton  were  partners  doing  business  at  Seward  under  the 
name  and  style  of  "Hennegin  &  Ashton  /'  that  prior  to 
said  date  said  firm  had  purchased  and  paid  for  with  part- 
nership funds  certain  real  estate  in  Seward  county,  which 
is  described,  which  real  estate  was  purchased  for  and  used 
by  said  partnership,  but  the  legal  title  to  the  same  was  in 
Hennegiu ;  that  on  14th  day  of  October,  1880,  said  firm 
was  indebted  in  about  the  sum  of  $5,000,  and  was  unable 
to  pay  its  debts  in  full,  and  the  members  of  said  firm  were 
also  individually  insolvent  and  unable  to  pay  their  debts; 
that  on  said  day  said  "  co-partnership,  by  a  deed  of  assign- 
ment duly  signed,  executed,  acknowledged,  and  delivered 
to  the  plaintiff,  duly  assigned  and  conveyed  to  the  plaintiff 
in  trust  for  the  benefit  of  the  creditors  of  said  co-partner- 
ship all  and  singular  the  goods,  chattels,  effects  and  prop- 
erty, lands  and  tenements  of  said  co-partnership,  including 
the  real  estate  in  question ;  that  said  firm  was  openly  and 
notoriously  in  possession  of  said  real  estate  until  the  time 
of  said  assignment,  and  since  that  time  the  plaintiff  has 
been  and  now  is  \n  possession  thereof,  and  that  said  assign- 
ment was  duly  recorded  within  thirty  days  from  its  date, 
etc.;  that  on  the  15th  of  October,  1880,  and  after  said  deed 
of  assignment  had  been  executed  and  delivered  to  the  plain- 
tiff, the  State  Bank  of  Seward  and  others  began  actions  by 
attachment  against  Peter  Hennegin  for  his  individual  debts, 
and  caused  said  attachments  to  be  levied  upon  the  real 
estate  in  controversy  as  the  property  of  said  Hennegin ; 
that  afterwards  judgments  were  recovered  in  said  actions 
and  the  property  in  question  sold  under  the  attachments  to 
the  defendants  in  this  action,  and  '^  should  said  sales  be 
confirmed  by  order  of  this  court,  and  conveyance  thereof 
be  made  to  the  purchasers  of  said  property  thereat,  said 
property  would  all  of  it  be  conveyed  by  said  purchasers  to 
innocent  parties,  and  be  wholly  lost  to  the  plaintiff  and  the 
creditors  of  said  partnership,"  etc.     It  is  also  alleged  that 
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^^IlennegiD  had  absconded  and  abandoned  said  partner- 
ship business  and  property,  and  had  ceased  to  act  as  a  mem- 
ber of  said  firm  long  before  the  said  14th  day  of  October, 
1880,  leaving  the  said  Wm.  H.  Ashton  the  only  remain- 
ing and  acting  partner  of  said  firm,  and  that  said  deed  of 
assignment  was  executed  by  said  Ashton  in  the  firm  name 
of  Hennegin  &  Ashton,  alone  and  without  the  individual 
name  or  signature  of  said  Peter  Hennegin,  so  that  the  same 
does  not  purport  of  record  to  convey  the  above  mentioned 
property,  the  apparent  record  of  title  of  which  is  in  said 
Hennegin  individually,  as  aforesaid."  The  prayer  is  for 
an  injunction  and  to  have  said  sales  set  aside,  and  the  ap- 
plication of  the  property  to  the  creditors  of  the  firm.  It  is 
well  settled  in  this  court  that  property  purchased ^with 
partnership  funds  inures  to  the  benefit  of  the  partnership. 
Catron  v.  Shepherd^  8  Neb.,  308.  Bowen  v,  BillwgB^  18 
Id.,  489.  And  even  if  the  title  be  taken  in  the  name  of 
one  member  of  the  firm,  the  property  is  that  of  the  part- 
nership. Id,  And  where  the  firm  is  insolvent  the  part- 
nership property  is  primarily  liable  for  the  partnership 
debts.  Bowen  v.  Billings,  13  Neb.,  439.  JRoop  v.  Herron^ 
15  Id.,  73.  This  is  the  general  rule,  and  where  a  firm  is 
insolvent  its  property  is  a  trust  fund  for  the  benefit  of  its 
creditors.  Murray  v,  Mufray,  5  Johns.  Ch.,  60.  West  v. 
Skip,  1  Ves.  Sen.,  289.  JEx  parte  Ruffin,  6  Ves.,  119. 
Campbell  v.  Mallett,  2  Swanst.,  651.  Young  v.  Frier,  1 
Stockt.  Ch.,  465.  Bobbins  v.  Cooper,  6  Johns.  Ch.,  186. 
JSx  parte  Orowder,  2  Vem.,  706.  Ex  parte  Cook,  2  P. 
Wms.,  500.  Parsons  on  Partnership,  *pages  348,  349,  and 
notes.  The  property  in  question,  therefore,  if  the  allega- 
tions of  the  petition  are  true,  belonged  to  the  firm,  and 
should  be  applied  in  favor  of  the  creditors  of  the  partner- 
ship, and  the  attempt  to  apply  it  to  creditors  of  one  of  the 
members  of  the  firm  is  entirely  unauthorized,  and  the  sale 
should  be  set  aside. 

2.     The  right  of  the  plaintifi*  to  bring  the  action.     In 
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England  the  courts  seem  to  hold  that  primarily  such  as- 
signments do  not  create  a  trust,  nor  clothe  the  creditors 
with  the  character  cestuis  qui  trustent,  but  merely  make  the 
assigneee  an  agent  of  the  debtor  to  dispose  of  and  apply 
the  property  under  the  debtor's  directions,  Oarard  i\ 
Lauderdale,  8  Sim.,  1.  Waliryn  v.  OcmttSf  3  Id.,  14.  Acton 
V.  Woodgate,  2  M.  &  K ,  492.  Brooks  v,  Marbury,  11 
Wheat.,  78.  In  this  country,  however,  it  is  generally  held 
that  a  voluntary  assignment  for  the  benefit  of  creditors,  if 
valid,  is  not  a  mere  agency  of  the  debtor,  but  creates  trust 
relations,  and  the  creditors  are  the  beneficiaries.  Mo8€» 
V.  Margatroyd,  1  Johns.  Oh.,  119, 129.  Shepherd  v.  Mo- 
Evers,  4  Id.,  186.  Nicoll  v.  Mumford,  Id.,  528.  Ward 
V.  LevoiSy  4  Pick.,  518.  N.  E.  Bank  v.  Lewis,  8  Id.,  113- 
118.  Pingree  v.  Comstock,  18  Id.,  46.  Head  v,  Robinr- 
son,  6  W.  &  S.,  329.  McKinney  v.  Rhoads,  5  Watts, 
343.  England  v.  Reynolds,  38  Ala.,  370.  Pearson  r. 
Rockhill,  4  B.  Mon.,  296.  The  assignee,  therefore,  can 
maintain  an  action  to  protect  the  trust  estate.  The  judg- 
ment of  the  district  court  is  reversed  and  the  cause  remanded 
for  further  proceedings. 

Revebsed  and  remanded. 

The  other  judges  concur. 


C.    C.     HOUSEL,      PLAINTIFP     IN     EBBOB,     V.     GeOBGE 

Thball,  defendant  in  ebbob. 

1.  Commission  Merchant.     A  factor  or  commisBion  mercfaant, 

while  not  a  gnarantor  of  the  responsibility  of  the  persons  with 
whom  he  deals,  is  held  to  the  same  degree  of  care  and  diligence 
which  a  reasonably  pradent  man  woold  exercise  in  the  manage- 
ment of  his  own  affairs.   • 

2.    :     LIABILITY  IN  CAJ^K   STATED.     Where  a  commission 
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merchant  in  Omaha,  doing  hnsiness  in  San  Francisco,  caused 
commission  goods  to  be  consigned  to  another  person  in  San 
Francisco,  that  person  being  one  whom  the  consignor  had  stated 
to  him  he,  the  consignor,  would  have  no  dealings  with,  such 
commission  merchant  coald  not  relieve  himself  from  liability 
resnlting  from  the  loss  of  the  consigned  property,  on  the  ground 
that  the  person  to  whom  the  goods  were  shipped  was  a  sub- 
agent,  for  whose  acts  he  could  not  be  held  responsible;  and  the 
&ct  that  the  goods  were  consigned  to  the  objectionable  person 
by  the  consignor  would  not  change  the  application  of  this  rule, 
it  being  shown  that  the  commission  merchant  was  purchasing 
other  goods  of  the  consignor  at  the  same  time,  and  causing 
them  to  be  shipped  to  such  person  in  the  same  way. 

Ebror  to  the  district  court  for  Douglas  county.  Heard 
below  before  Neville,  J. 

John  L.  Webster,  for  plaintiff  in  error,  cited:  Story 
Agency,  §  201.  McCania  v.  Wells,  4  S.  C.  (Rich.),  381. 
Darling  v.  Stanwood,  14  Allen,  504.  Commercial  Bank 
V.  Martin,  1  I^a.  Ann.,  344.  Tieman  v.  Commercial  Bank, 
7  How.,  648.  Daly  v.  Bank,  56  Mo.,  94.  Dorchester  v. 
Bank,  1  Gush.,  177. 

George  W,  Doane,  for  defendant  in  error,  cited :  Story 
Agency,  §§  13,  14,  452,  454.  AUen  v.  Merchants  Bank 
of  N.  Y.,  22  Wend.,  215.  Mcmtgomery  Co.  Bank  v.  Al- 
bany City  Bank,  3  Selden,  459.  Conn.  Bank  v.  The  Union 
Bank  of  N.  Y.,  1  Kernan,  203.  Smedes  v.  Bank  of  Utica, 
20  Johns.,  372.  Bank  of  Orleans  v.  Smith,  3  Hill  (N.  Y.), 
560.  Reeves  v.  The  St.  Bank,  8  O.  St.,  465.  American 
Express  Co.  v.  Hair e,  21  Ind.,  4.  Wingaie  v.  MecVs  Bank, 
10  Pa.  St.,  104.  B(yrup  v.  Nininger,  5  Minn.,  417. 
Thompson  V.  Bank  of  8.  C,  3  Hills  (S.  C),  77.  Tabor  v. 
FeiTot,  2  Gall.  (U.  8.),  565. 

Geese,  J. 

This  action  was  instituted  in  the  district  court  of  Doug- 
las county.     The  petition  alleges  substantially  that  plain- 
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tiff  below,  defendaDt  in  error  here,  employed  defendant 
below,  plaintiff  in  error  in  this  court,  who  was  a  forward- 
ing and  commission  merchant  in  Omaha,  to  forward  to  the 
city  of  San  Francisco,  in  the  state  of  California,  and  sell 
on  commission  at  the  highest  market  price  for  cash  a  cer- 
tain quantity  of  lard  of  the  value  of  $694.72,  and  tliat 
plaintiff  in  error  received  the  lard  and  undertook  to  for- 
ward and  sell  it  in  the  manner  agreed  upon,  and  in  con- 
sideration of  the  commission  agreed  to  be  paid,  to  exercise 
due  care  and  diligence  in  the  disposition  of  the  lard,  but 
that  he  did  not  use  due  diligence  in  that  behalf;  neglected 
to  sell  the  lard  in  Sail  Francisco,  and  without  the  consent 
of  defendant  in  error  shipped  it  to  "Nevada,  and  that  he 
has  failed  to  account  for  the  same. 

The  answer  denies  the  employment,  the  agreement,  re- 
ceipt of  the  lard,  or  that  he  shipped  it  to  Nevada.  Al- 
leges that  he  had  nothing  to  do  with  the  matter,  and  hence 
was  guilty  of  no  negligence.  It  is  also  averred  that  at  the 
time  the  lard  arrived  in  San  Francisco  it  had  no  market 
value,  and  was  entirely  worthless.  The  reply  is  a  general 
denial  of  the  allegations  of  the  answer.  The  cause  was 
tried  to  a  jury,  who  returned  a  verdict  for  defendant  in 
error.  Upon  the  motion  of  plaintiff  in  error  for  a  new 
trial  being  overruled,  and  a  judgment  being  entered  upon 
the  verdict,  plaintiff  in  error  brings  the  cause  into  this 
court  by  proceedings  in  error  for  review. 

By  reference  to  the  issues  joined,  as  well  as  to  the  testi- 
mony introduced  on  the  trial,  it  may  be  seen  that  defend- 
ants in  error  based  their  right  to  recover  upon  the  allega- 
tion that  they  employed  plaintiff  in  error  personally  ta 
handle  the  property,  and  that  they  had  no  dealings  with 
any  other  person  in  that  behalf.  This  being  denied  by 
the  answer,  as  well  as  by  the  testimony  introduced  by 
plaintiff  in  error,  the  question  of  fact  thus  presented  was 
one  for  the  jury  to  decide,  under  proper  rulings  and  in- 
structions of  the  court. 
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The  errors  assigned  will  be  examined  in  the  order  in 
which  they  are  presented  by  the  brief  of  plaintiff  in  er- 
ror. 

It  is  insisted  that  certain  instructions  to  the  jury,  as  set 
out  by  the  petition  in  error,  were  not  applicable  to  the  case 
as  made  by  the  testimony;  that  they  had  a  tendency  to 
mislead  the  jury,  and  for  those  reasons  were  improperly 
given.     These  instructions  are  as  follows: 

"You  are  instructed  that  the  law  holds  a  consignee  in 
the  conducting  of  the  business  of  a  consignor  to  the  same 
degree  [^of  care  and  diligence  which  a  prudent  man  would 
exercise  in'^the  management  of  his  own  business. 

"You  are  instructed  that  a  factor  or  commission  man, 
while  he  cannot  be  held  as  a  guarantor  of  the  responsibility 
of  the  persons  to  whom  he  sells  in  the  ordinary  course  of 
business,  and  in  accordance  with  the  usages  of  the  market 
where  the  sale  takes  place,  must,  nevertheless,  use  all  rea- 
sonable effort,  and  resort  to  all  reasonably  available  sources 
of  information,  to  learn  the  pecuniary  liability  of  the  pur- 
chaser, and  if  he  does  not  do  so,  and  any  loss  occurs  by 
reason  thereof,  he  will  be  liable  for  such  loss.'' 

It  is  true,  as  claimed  by  plaintiff  in  error,  that  instruc- 
tions given  to  a  jury  must  be  applicable  to  the  case  as 
made  by  the  testimony.  But  it  is  contended  by  defendant 
in  error  that  the  instruction  is  applicable  to  the  testimony 
and  was  properly  given. 

The  soundness  of  the  law  when  applied  to  a  proper  case 
is  not  questioned.  It  therefore  only  remains  for  us  to  en- 
quire whether  or  not  it  was  applicable  to  the  case  at  bar. 

The  action  was  against  plaintiff  in  error  as  a  com- 
mission merchant.  The  allegation  is  directly  made  that 
he  undertook  to  use  proper  diligence  in  disposing  of 
tlie  consigned  property,  and  that  he  failed  to  comply  with 
his  contract  in  that  behalf.  The  testimony  tends  to 
show  that  when  the  matter  was  first  talked  of  between 
the  parties,  plaintiff  in  error  suggested  the  name  of  a 
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person  in  San  Francisco  with  whom  he  had  some  busi- 
ness relations  as  a  proper  person  to  whom  the  property- 
might  be  shipped;  but  that  defendant  in  error  refused  to 
deal  or  have  any  business  relations  with  him^  and  insisted 
upon  dealing  alone  with  defendant  in  error,  and  that  this 
was  understood  between  the  parties  to  the  contract.  It  is 
shown  that  the  property  was  shipped  to  this  person.  It  is 
true  that  plaintiff  in  error  denied  having  had  anything  to  do 
with  the  transaction,  and  in  substance  so  testified.  It  is 
also  true  that  defendant  in  error  claimed,  and  testified  in 
substance,  that  plaintiff  in  error  was  the  only  person  with 
whom  he  dealt.  Now  if  we  could  say  that  tlie  theory  of 
plaintiff  in  error  was  the  correct  one,  then  we  could  also 
say  that  the  court  erred  in  giving  the  instruction.  But  if 
the  defendant's  theory  was  the  correct  one  then  the  instruc- 
tion was  proper.  This  question  of  fact  had  to  be  left  to 
the  jury,  and  in  doing  so  it  was  necessary  to  so  instruct  as 
to  state  the  law  correctly  applicable  to  the  issue  thus  pre- 
sented.    Severance  v.  Melick^  15  Neb.,  614. 

Plaintiff  in  error  requested  the  court  to  give  the  follow- 
ing instructions,  which  were  refused: 

"If  the  testimony  satisfies  the  jury  that  Housel  was  do- 
ing business  in  Omaha,  and  that  the  lard  in  controversy 
was  shipped  to  San  Francisco,  and  was  to  be  sold  in  San 
Francisco,  and  if  the  plaintiffs  knew  that  Housel  was  not 
l)ersonally  doing  business  in  San  Francisco,  and  that  the 
nature  of  the  business  was  such  that  it  would  be  necessary 
for  Housel  to  employ  an  agent  in  San  Francisco  to  sell  the 
lard,  then  the  defendant  Housel  was  authorized  to  employ 
a  sub-agent  in  San  Francisco  to  sell  the  lard,  and  Housel 
would  only  be  bound  to  use  ordinary  care  and  diligence  in 
the  selection  of  such  agent,  and  if  any  loss  arose  through 
the  carelessness  or  fault  of  such  agent  then  the  defendant 
would  not  be  liable  in  this  action.'' 

"If  the  jury  believe  from  the  testimony  that  Housel  au- 
thorized the  shipment  of  the  Jard  on  his  (Housel's)  accounts 
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Still  the  plaintiff'  cannot  recover  if  at  the  time  he  knew  the 
lard  was  to  be  shipped  to  San  Francisco  to  be  sold  by 
George  W.  Forbes,  as  agent,  with  a  knowledge  on  the 
part  of  plaintiflF  of  who  George  W.  Forbes  was,  as  well  as 
of  his  character  and  standing,  and  made  no  objection  to 
the  shipment  of  the  lard  to  George  W.  Forbes  to  be  sold 
by  him  as  such  agent.  If  the  plaintiffs  intended  to  hold 
the  defendant  Housel  for  any  defalcation  or  misconduct 
on  the  part  of  George  W.  Forbes,  and  the  plaintiffs  were 
possessed  of  a  knowledge  of  the  character  and  standing  of 
George  W.  Forbes,  then  it  was  the  business  of  the  plain- 
tiffs to  notify  the  defendant  not  to  have  said  Forbes  em- 
ployed as  a  subagent  to  sell  the  lard  in  controversy/' 

"  If  the  plaintiffs  were  possessed  of  a  knowledge  of  the 
character  and  business  standing  of  George  W.  Forbes,  and 
knew  that  he  was  the  agent  to  sell  the  lard  in  controversy 
in  San  Francisco,  and  the  plaintiffs  themselves  shipped  the 
goods  direct  to  George  W.  Forbes  at  San  Francisco,  and 
in  bis  name  as  consignee,  then  they  cannot  hold  the  defend* 
ant  liable  for  the  value  of  the  goods  in  controversy  on  ac- 
count of  any  misconduct  of  the  sub-agent,  George  W. 
Forbes,  unless  the  testimony  further  satisfies  you  that  the 
defendant  Housel  was  also  guilty  of  negligence,  and  that 
such  n^ligence  on  the  part  of  Housel  contributed  to  the 
default  or  misconduct  of  the  said  George  W.  Forbes." 

The  court  over  the  objection  of  plaintiff  fn  error  gave 
the  following  instruction : 

"If  the  jury  believe  from  the  evidence  that  Forbes  was 
the  agent  of  Housel,  and  not  plaintiffs,  to  dispose  of  the 
lard  in  San  Francisco,  on  commission,  and  that  Forbes  as 
said  agent  did  not  use  due  and  ordinary  diligence  in  dis- 
posing of  the  lard,  and  by  reason  thereof  a  loss  accrued  to 
the  plaintiffs,  the  defendant  is  liable  for  such  loss,  and  the 
plaintiffs  are  entitled  to  recover  their  damages  sustained 
by  reason  thereof." 

It  will  be  seen  that  by  the  refusal    of  the  court  to  give 
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the  instructions  prayed  for  by  plaintiff  in  error,  and  the 
giving  of  the  one  last  above  quoted,  the  question  of  the 
subagency  of  Forbes  as  a  defense  was  virtually  with- 
drawn from  the  jury.  It  may  be  true  that  in  a  proper 
case  the  doctrine  contended  for  by  plaintiff  in  error  is  the 
law,  and  that  the  instructions  refused  should  have  been 
given.  But  whether  it  had  any  proper  application  to  the 
case  at  bar  is  another  and  more  difficult  question.  This 
difficulty  arises  out  of  the  testimony  in  the  case.  It  is  in- 
sisted by  defendants  in  error  all  through  the  record  that 
they  at  all  times  informed  plaintiff  in  error  that  they  were 
not  dealing  and  would  not  deal  with  Forbes;  that  they 
would  have  nothing  to  do  with  him  in  this  transaction,  and 
that  if  they  shipped  the  lard  it  must  be  upon  the  credit  of 
plaintiff  in  error,  and  that  they  would  look  to  no  one  else 
for  returns,  and  from  a  lack  of  confidence  in  Forbes  they 
especially  objected  to  having  any  business  relations,  either 
directly  or  indirectly,  with  him,  and  that  plaintiff  in  error 
stated  that  he  had  $2,600  of  Forbes'  money,  and  that  he 
would  be  safe  in  sending  the  lard  to  Forbes  to  be  sold  for 
him,  and  would  do  so.  If  this  is  true,  it  would  seem  that 
the  question  of  subagency,  growing  out  of  Forbes'  em- 
ployment, could  have  no  place  in  the  case.  While  it  is 
true  that  plaintiff  in  error  insisted  upon  the  trial  that  this 
was  not  the  case,  yet  in  his  cross-examination  he  substan- 
tially admitted  the  facts  to  be  as  claimed  by  defendant  in 
error.  From  that  part  of  his  testimony  referring  to  a  con- 
versation with  Mr.  Thrall,  before  the  shipment  was  made, 
we  quote  as  follows: 

Q.  Then  you  had  a  talk  with  Mr.  Thrall  in  the  street 
car. 

A.     Yes,  sir. 

Q.     How  long  after  Mr.  Koddis  had  spoken  to  you? 

A.     I  don^t  remember  how  long  it  was. 

Q.     Was  it  a  few  days  or  weeks? 

A.     Probably  a  week  or  so. 
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Q.  In  that  talk  that  you  had  with  Mr.  Thrall  in  the- 
street  car  you  merely  said  something  to  him  about  want- 
ing to  see  him  about  a  matter  of  business  that  might  be  of 
interest  to  him. 

A.  I  don't  recollect  that  kind  of  a  talk;  if  I  had  any 
business  with  him  I  would  just  as  soon  have  told  him  m 
the  street  car  as  anywhere  else. 

Q.  State  if  that  talk  in  the  street  car  was  anything 
more  than  to  the  effect  that  you  told  Mr.  Thrall  that  you 
wanted  to  talk  to  him  about  a  matter  of  business  that 
would  be  of  interest  to  him^  and  wanted  him  to  come  ta 
the  office. 

A.     It  is  likely  I  did. 

Q.     Did  he  go  to  the  office? 

A.     I  think  likely. 

Q.     You  had  a  talk  with  him  at  the  office. 

A.     Probably. 

Q.     Do  you  remember  what  time  it  was? 

A.     No,  sir. 

Q.  Was  it  before  any  meats  were  ordered  from  Boddia 
A  Thrall? 

A.     I  judge  it  was. 

Q.  Did  ycu  say  in  that  conversation  something  to  him 
about  Eoddis  &  Thrall  shipping  meats  to  George  Forbes  oiv 
commission? 

A.  Only  in  answer  to  what  Mr.  Eoddis  had  said  to 
to  me. 

Q.  What  occurred  in  that  conversation  between  you 
and  Mr.  Thrall?  In  that  conversation  did  you  say  anything 
to  Mr.  Thrall  about  shipping  meats  to  Mr.  Forbes,  or  ship- 
ping lard  to  Mr.  Forbes  on  commission  to  San  Francisco? 

A.  I  don't  think  T  did,  unless  it  was  for  them  to  ship 
it  on  their  own  account. 

Q.     Did  you  say  anything  to  them  ? 

A.     I  don't  remember. 

Q.     Did  Mr.  Thrall,  when  Mr.  Forbes'  name  was  men« 
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tioned,  say  to  you  in  that  conversation  that  that  would  end 
the  question ;  if  he  was  to  ship  to  Forbes  that  he  did  not 
t?are  to  have  any  business  with  him? 

A.     I  think  very  likely  he  said  that. 

Q.     Don't  you  remember  that  he  did  say  that? 

A.  I  don't  think  but  what  he  did  say  that,  and  I  do 
not  deny  it.     I  think  probably  he  did. 

Q.  Did  you  tell  him  what  he  testifies  you  did  about 
Forbes  having  been  misunderstood;  that  he  came  here 
from  Montana  with  a  large  amount  of  money;  that  he 
liad  been  in  various  kinds  of  business,  and  taken  in  by  dif- 
ferent persons  ? 

A.  I  might  have  told  him  about  Forbes  bringing  his 
money  home  the  last  time,  I  do  not  remember,  etc. 

By  this  it  appears  beyond  question  that  prior  to  the  con- 
signment of  the  lard  it  was  clearly  understood  that  defend- 
ants in  error  were  not  willing  to  make  consignments  to 
Porbes,  or  have  any  dealings  with  him,  and  the  evidence 
fails  to  show  any  agreement  or  contract  by  which  it  is 
made  to  appear  that  they  had  any  dealings  with  him.  The 
fact  that  they  shipped  the  lard  to  "  George  W.  Forbes, 
ugeut,"  argues  nothing,  since  they  were  at  the  same  time 
shipping  to  him  other  consignments  of  meat,  etc.,  in  the 
same  way,  which  plaintiff  in  error  had  purchased.  While 
it  may  be  that  plaintiff  in  error,  by  the  usages  of  trade,  or 
i^therwise,  had  authority  to  employ  a  subagent,  for  whose 
acts  he  would  not  be  responsible,  if  not  negligent  in  the 
selection,  yet  after  the  declarations  made  by  Thrall  he  could 
not  then  select  the  objectionable  party  and  avoid  the  lia- 
bility, even  if  he  had  such  authority  ordinarily  in  the 
usual  course  of  trade.  We  therefore  think  the  court  did 
not  err  in  refusing  the  instructions  /isked. 

It  is  contended  that  the  court  erred  in  admitting  certain 
letters,  etc.,  in  evidence.  The  first  of  these  is  a  letter  re- 
ferred to  in  the  record  as  exhibit  "A."  This  letter  was 
written  by  Forbes  to  plaintiff  in  error,  and  by  plaintiff  in 
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error  delivered  to  defendants  in  error.  It  was  written  and 
received  before  the  consignment  was  made.  It  suggests 
the  sending  of  the  lard  on  commission^  and  says,  referring 
to  defendants  in  error  and  others:  "If  those  parties  prefer 
to  send  lard  on  commission,  let  them  send  it,  and  say  ta 
them  that  you  will  handle  it  for  five  per  cent  commission/* 
etc.  This  letter  having  been  received  by  plaintiff  in  error 
and  delivered  by  him  to  defendants  in  error  was,  to  say 
the  least,  a  circumstance  tending  to  show  that  he  considered 
himself  as  dealing  with  them,  and  interested  in  the  trans- 
action. The  next  is  a  postal  card  written  in  San  Fran-- 
cisco,  signed  '*C.  C.  Housel  &  Co.,  F.,^^  acknowledging 
the  receipt  of  the  lard.  It  was  written  by  Forbes,  and 
was  competent  for  the  purpose  of  showing  this  one  facti 
the  lard  having  been  shipped  to  him  with  the  knowledge 
of  Housel.  But  the  error  in  this  matter,  if  it  was  error, 
was  without  prejudice,  as  no  issue  is  made  upon  it,  the 
receipt  of  the  lard  by  Forbes  not  being  disputed. 

Certain  other  letters  and  correspondence  were  admitted 
over  the  objections  of  plaintiff  in  error,  and  of  which  com- 
plaint is  made.  These  letters  were  written  either  by  plain- 
tiff in  error  to  defendant  in  error,  or  by  Forbes  to  plaintiff 
in  error,  and  by  him  delivered  to  defendant  in  error. 
Coming  as  they  all  did  from  plaintiff  in  error,  and  each 
tending  to  throw  some  light  upon  the  transactibn,  their  ad« 
mission  was  proper. 

We  are  unable  to  perceive  any  prejudicial  error  in  the 
record.  The  judgment  of  the  district  court  is  therefore 
affirmed. 

JUDOMENT  AFFntMED. 

The  other  judges  ooncnr. 
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B.  &  M.  R.  R.  Co.  nr  Neb.,  plaintiff  in  erbob,  v. 
YouNo  Beas  and  Sharp  Wayne,  befendaitib 

IN  EBROB. 

Replevin :  anbwbr.  An  answer  in  repleyin  containing  an  alle- 
gation that  the  property  was  not  unlawfully  detained  by  the 
defendant,  nor  was  plaintiff  entitled  to  the  immediate  pofinonfiion 
thereof,  states  a  defense  and  is  not  demurrable. 

MonoN  for  rehearing  of  case  reported  in  17  Neb.,  668. 

Re£8E|  J. 

Plaintiff  in  error  has  filed  a  motion  for  rehearing,  accom- 
panied by  an  elaborate  brief,  which  it  is  deemed  proper  to 
Dotice.  Ab  stated  in  the  original  opinion,  the  answers  of  the 
defendants  contain  the  allegations  that  the  property  "  was 
not  unlawfully  detained  by  him  from  said  plaintiff,  nor 
was  the  said  plaintiff  entitled  to  the  iqimediate  possession 
of  the  same,  as  claimed  in  said  petition,'^  etc.  To  this 
answer  a  demurrer  was  filed.  This  demurrer  seeks  to  attack 
only  a  part  of  the  answer,  which  is  designated  as  the  second 
<K)UDt  or  part,  which  seeks  to  set  up  a  lien  under  the  sal- 
vage act  of  1883.  One  of  the  answers  referred  to  by  the 
demurrer  is  stated  in  paragraphs ;  the  other  is  not.  The 
one  demurrer  is  made  to  both  answers.  But  the  last  par- 
agraph of  the  demurrer  is  as  follows  :  "  The  said  answer 
and  counts  where  specified  do  not  state  facts  sufficient  to 
show  any  right  to  said  property  on  the  part  of  defendants." 
This  must  be  considered  as  attacking  the  whole  answer. 
The  language  above  quoted  from  the  answer  must  be 
treated  as  a  denial  of  the  allegations  of  the  plaintiff's  peti- 
tion. Although  in  the  a£5rmative  form  it  is  a  direct  traverse 
of  the  essential  allegations  of  the  petition,  viz.,  the  unlaw- 
ful detention  and  plaintiff's  right  of  possession.  This  was 
«ufficient  to  defeat  plaintiff's  recovery,  without  proof.     It 
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would  put  the  plaintiff  to  the  proof  of  the  averments  of 
the  petition  thus  attacked.  Ruth  v.  Ruth,  12  Neb.,  594. 
The  demurrer  was  properly  overruled.  Lewis  t?.  CouUer^ 
10  O.  S.,  451.  Ti-usUes  v.  Odlin,  8  Id.,  293.  Moore  v. 
Kepner,  7  Neb.,  291.     Mansfield  v.  Avery,  ante  p.  478. 

The  fact  that  a  right  under  the  alleged  lien  was  not  well 
pleaded  by  the  answer  can  make  no  difference,  as  such  plea 
was  not  necessary.  The  same  defense  could  have  been' 
made  under  the  denial  as  under  the  allegation  of  special 
defenses,  had  they  been  properly  allied ;  the  plaintiff  being 
required  to  recover  on  the  strength  of  his  own  title.  Rich^ 
ardson  v,  Steele,  9  Neb.,  486.  Hedman  v.  Andet'soUy  8 
Neb.,  184.     Cool  V.  Roche,  15  Id.,  27. 

The  motion  for  rehearing  is  denied. 

Judgment  AoooBDOfGLY. 
The  other  judges  concur. . 
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ThA  Westeen  Hoese  and  Cattle  Insurance  Com-  ^m 

PANY,  PLAINTIFF  IN  ERROR,  V.  WiLLIAM  SCHEIDLE,  ^^'^   ^^* 

DEFENDANT  IN  ERROR.  &6   4801 

1.  Insurance :  TrrLE  to  propebtt  insubed.    A  policy  of  isanr- 

anoe  ia  prima  fade  an  admission  by  the  insarers  of  the  title  of 
the  insored  to  the  property  embraced  in  the  policy. 

2.  Petition  examined,  and  HMy  Good  when  assailed  after  verdict. 

3.  Insurance:    wafvieb  op  peemium.     An  insurance  company 

may  waive  the  payment  of  the  premium  after  it  is  due.  And 
when  it  is  provided  in  the  note  given  for  the  premium  that  if 
the  note  be  not  paid  at  maturity  the  company  shall  have  the 
right  to  cancel  the  policy,  the  failure  to  cancel  it  will  be  deemed 
a  waiver  of  snch  right,  and  in  case  of  loss  payment  will  be  en- 
forced. And  especially  would  this  be  true  if  payment  of  the 
premium  was  received  (even  after  the  loss  and  without  knowl- 
edge thereof)  and  the  money  held  until  after  suit  brought. 
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Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

Webster  &  Stewart  and  Charles  Ogderiy  for  plaintiff  in 
error,  cited:  Johnson  v.  Van  Epps,  14  111.  App.,  214. 
Bishop  V.  Clay  F.  &  M.  Ins.  Co.,  49  Conn.,  174.  Mutual 
.  Benevolent  Association  v.  Hoyt^  46  Mich.,  478.  Rombaoh 
V.  Reid  and  ArL  L.  Ins.  Co.,  35  La  Ann.,  234.  Smith  v. 
BosSy  51  Mich.,  117.  Davis  v.  German  Ins.  Co.,  135 
Mass.,  255.     Schoneman  v.  Ins.  Cb.,  16  Neb.,  406. 

A.  K.  Webster,  for  defendant  in  error,  cited:  Joliffe  v. 
Madison  Ins.  Co.,  39  Wis.,  111.  Phoenix  Ins.  Co.  r. 
Lansing,  15  Neb.,  496.  Schoneman  v.  Ins.  Co.,  16  Neb.^ 
406,  lind  cases  cited. 

Reese,  J. 

This  cause  was  tried  in  the  district  court  upon  the  fol- 
lowing stipulation  or  agreed  statement  of  facts: 

« 1st.  That  on  the  5th  day  of  June,  1883,  the  defendant 
issued  and  delivered  to  plaintiff  its  policy  of  insurance*.  No. 
G858,  the  same  being  hereto  attached  marked  *A'  and 
made  a  part  of  this  stipulation,  insuring  plaintiff  against 
loss  on  one  sorrel  gelding  in  the  sum  of  $125.00,  and  on 
one  bay  horse,  $75.00. 

"  2d.  That  plaintiff  gave  his  note  for  the  premium,  said 
note  being  hereto  attached  marked  'B'  and  made  a  part 
of  this  stipulation. 

"3d.  That  before  the  expiration  of  said  policy  of  insur- 
ance, but  after  said  premium  note  was  due  and  unpaid,  de- 
fendant placed  said  note  in  the  hands  of  an  attorney  for 
collection.  That  said  attorney  gave  plaintiff  notice  that 
said  note  was  in  his  hands  for  collection,  which  notice  is 
hereto  attached  marked  '  C  and  made  a  part  of  this  stip- 
ulation. 
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"  4th.  That  on  the  15th  day  of  March,  1884,  the  plaintiff 
paid  said  note  and  interest  thereon  to  said  attorney,  and 
said  attorney  remitted  tlie  same  to  the  defendant  within 
one  week  thereafter  less  collection  fees,  and  that  plaintiff 
did  not  disclose  to  said  attorney  the  fact  that  the  said  sorrel 
horse  had  died  on  the  day  previous. 

"  5th.  That  said  sorrel  gelding  died  on  the  14th  day  of 
March,  in  the  afternoon  of  said  day,  about  three  o'clock 
P.M.,  and  without  fault  or  neglect  on  the  part  of  this 
plaintiff. 

''  6th.  That  plaintiff  gave  the  defendant  notice  of  said 
loss  as  soon  as  he  could  find  the  agent  of  said  company,  and 
within  six  days  aft^r  said  loss. 

"  7th.  That  more  than  forty-five  days  before  the  com- 
mencement of  this  action  plaintiff  gave  defendant  proof  of 
said  loss  on  blanks  furnished  by  defendant  as  required  in 
said  policy. 

"  8th.  That  said  horse,  said  sorrel  gelding,  was  of  the 
value  of  $150.00;  that  defendant  refused  to  pay  the  sum 
of  $125.00,  and  has  not  paid  the  same  nor  any  part  thereof. 

"  9th.  Plaintiff  has  performed  all  other  conditions  of  said 
policy  by  him  to  be  kept  and  performed,  except  as  nega- 
tived by  this  stipulation. 

"  10th.  It  is  further  stipulated  that  after  defendant  was 
served  with  summons,  and  before'  this  cause  was  tried  in 
justice  court,  defendant  tendered  the  premium  paid  by 
plaintiff  for  insurance  on  said  sorrel  gelding  from  the  time 
said  note  was  due  to  the  expiration  of  said  policy  to  plain- 
tiff, with  interest  and  costs  to  that  date  thereon,  and  is  now 
ready  to  pay  the  same,  and  brings  the  same  into  court  and 
makes  said  tender  good. 

"  The  above  are  stipulated  to  be  the  facts  of  the  cause  so 
far  as  competent  or  material. 

"Signed,  &c." 

It  is  not  necessary  to  set  out  copies  of  exhibits  attached 
to  the  stipulation,  further  than  to  say  the  note  referred  to 
32 
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as  exhibit  "  B  "  is  a  negotiable  promissory  note  with  con- 
dition that  in  case  of  lass  the  note  should  become  due  and 
be  deducted  therefrom ;  and  that  in  case  of  the  non-pay- 
ment of  the  note  at  maturity  "  the  company  shall  have  the 
right  to  cancel  the  policy,  but  at  their  option  may  revive 
it  after  full  payment  of  principal,  interest,  and  charges  have 
been  made." 

The  court  found  in  favor  of  defendant  in  error,  where- 
upon a  motion  for  a  new  trial  was  made  upon  the  grounds 
that: 

*'l8t.  The  pleadings  of  the  cause  will  not  support  a 
judgment. 

'^  2d.  That  upon  the  issues  joined  defendant  is  entitled 
to  a  judgment  for  costs,  and  that  plaintiff's  action  be 
dismissed. 

"  3d.  Because  judgment  was  rendered  in  favor  of  the 
plaintiff^,  whereas  upon  the  pleadings  and  facts  defendant 
was  entitled  to  judgment  upon  the  law  and  issues  joined. 

"4th.  Because  the  court  admitted  the  stipulation  of  facts 
to  be  considered  in  evidence,  to  which  defendant  at  the 
time  objected  and  excepted  because  the  petition  of  plaintiff^ 
did  not  entitle  him  to  adduce  any  evidence  in  the  cause." 

This  motion  being  overruled  and  judgment  entered, 
plaintiff^  in  error  seeks  a  review. 

There  are  two  principal  and  decisive  questions  in  this 
case,  to-wit:  First j  Whether  or  not  the  petition  is  suffi- 
cient to  sustain  the  judgment;  and.  Second,  If  so,  whether^ 
the  defendant  in  error  could  rightly  recover  under  the 
stipulated  facts. 

The  petition  alleges  in  substance  that  defendant  is  an  in- 
corporated insurance  company.  That  on  the  6th  of  June, 
1883,  in  consideration  of  the  covenants  performed  by  the 
plaintiff^  it  issued  and  delivered  to  him  the  insurance  policy^ 
a  copy  of  which  is  attached  to  the  petition.  That  the 
gelding  horse  insured  in  said  policy  for  $125.00  died  on 
the  14th  day  of  March,  1884,  and  that  said  death  was  not 
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reused  by  the  fault,  neglect,  or  procurement  of  the  plain- 
tiff in  the  action,  and  that  of  all  of  which  defendant,  plain- 
tiff in  error,  had  due  notice.  That  on  the  28th  of  Marchj 
1884,  proof  of  loss  was  served  on  the  company,  and  that 
the  horse  was  worth  $150.00,  and  that  plaintiff  has  kept 
all  the  conditions  of  the  policy  which  he  was  required  to 
keep  and  perform.  That  defendant  company  has  not 
paid  and  will  not  pay  the  said  sum  of  $125.00,  nor  any 
part  of  it,  to  his  damage  in  that  sum.  The  answer  admits 
the  incorporation  of  the  company  and  the  issuance  of  the 
policy  as  alleged,  and  denies  all  other  allegations. 

The  objections  to  the  petition  will  be  noticed  in  the  order 
presented  by  the  brief  of  plaintiff  in  error,  the  first  of 
which  is,  that  there  is  no  allegation  that  at  the  time  of  the 
issuance  of  the  policy  the  defendant  in  error  was  the  owner 
of  the  horse  insured  or  had  any  interest  in  him.  The 
policy  is  attached  to  the  petition  and  its  recitals  are  made 
a  part  of  it.  In  this  policy  it  is  said  that  the  company 
does  insure  William  Scheidle  against  loss  by  accident,  etc., 
to  the  property  described.  This  showed  the  interest  of  de- 
fendant in  error.  Ins.  Co.  v.  Slaughter^  20  Ind.,  626. 
The  mere  fact  of  the  contract  of  insurance  being  effected 
should,  we  think,  be  enough  jyi*ima  fade  to  prove  the 
ownership  of  the  property.  If  the  contract  was  procured 
by  fraud,  and  such  ownership  did  not  exist,  or  if  the  insur- 
ance was  simply  a  wager  policy,  it  was  proper  matter  of 
defense,  and  if  relied  upon  should  be  pleaded  as  a  defense. 
The  same  may  be  said  of  the  second  objection,  that  it  is  not 
allied  that  defendant  in  error  was  the  owner  of  the  horse 
at  the  time  of  his  death. 

The  third  objection  is,  that  it  is  not  allied  that  any 
consideration  was  given  for  the  issuance  of  the  policy.  We 
think  it  is  substantially  so  alleged.  It  is  alleged  that 
the  policy  was  issued  in  consideration  of  the  covenants  per- 
formed by  the  plaintiff,  and  the  policy  itself,  which  is  em- 
bodied in  the  petition,  shows  upon  its  &ce  and  acknowl- 
edges the  payment  of  the  premium. 
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The  fourth  and  fifth  objections  are,  that  there  is  no  aver- 
ment that  payment  has  been  demanded  or  that  any  sum 
is  or  has  been  due  plaintiff  on  the  policy.  As  to  the  de- 
mand, it  would  seem  clear  that,  the  proof  of  loss  "  on 
blanks  furnished  by  defendant's  agent,"  with  the  allegation 
that  plaintiff  in  error  ''would  not  pay  said  sum  of  $125 
nor  any  part  thereof,"  is  a  sufficient  all^ation  of  demand 
if  silch  allegation  were  necessary.  While  it  is  true  that 
the  petition  was  not  drawn  with  that  d^ree  of  care  usually 
deemed  necessary  by  a  careful  and  skillful  pleader,  yet  we 
think  it  fully  appears  from  the  petition  that  the  amount 
claimed  is  due.  The  contract  is  set  out  at  length.  The  alle- 
gation of  compliance  with  its  terms  on  the  part  of  defend- 
ant in  error,  the  failure  of  plaintiff  in  error  to  pay,  and  the 
damage  resulting  is  stated.  The  objection  being  made  for 
the  first  time  after  judgment,  the  petition  will  be  upheld  if 
by  any  reasonable  construction  it  is  found  sufficient.  Other 
objections  of  a  general  nature  are  made  to  the  petition,  but 
upon  an  examination  of  all  the  allegations  it  is  deemed 
sufficient. 

The  next  question  presented  is  as  to  the  right  of  defend- 
ant in  error  to  recover  upon  the  facts  as  agreed  to  in  the 
stipulation;  the  note  given  for  the  premium  not  having 
been  paid  until  after  the  death  of  the  insured  property. 

By  reference  to  the  note,  a  copy  of  which  is  attached  to 
the  stipulation,  it  may  be  seen  that  the  non-payment  of  the 
amount  for  which  it  was  given  does  not  terminate  the 
policy,  the  provision  being  as  follows:  "If  this  note  be 
not  paid  at  maturity  the  company  shall  have  the  right  to 
cancel  the  policy,  but,  at  their  option,  may  revive  it  after 
full  payment  of  principal,  interest,  and  charges  has  been 
made."  By  this  provision  it  is  apparent  that  the  vitality 
of  the  policy  did  not  necessarily  depend  upon  the  payment 
of  the  note.  Plaintiff  in  error  had  the  right,  if  it  so 
elected,  to  terminate  the  contract  of  insurance,  but  in  order 
to  do  so  an  affirmative  act  upon  its  part  was  necessary. 
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So  loDg  as  it  insisted  upon  the  payment  of  the  note  and 
declined  to  cancel  the  policy,  so  long  its  obligations  con- 
tinued. Had  suit  been  brought  upon  the  note  its  collection 
could  not  have  been  successfully  resisted.  The  policy  con- 
tinued in  force  until  canceled.  It  never  was  canceled. 
The  right  to  cancel  was  waived.  Schoneman  v,  Ins.  Co.,  16 
Neb.,  404,  and  cases  there  cited.  Also  Heaton  v.  Ins.  Ck>.,  7 
E.  I.,  502.     Goit  V.  In8.  Co.,  25  Barb.,  189. 

It  is  insisted  that  the  payment  of  the  note  to  the  at- 
torney in  whose  hands  the  note  was  placed  for  collection^ 
without  making  known  to  him  the  fact  of  the  death  of  the 
property,  was  an  act  of  bad  faith,  and  that  the  tender  of 
the  money  back,  after  suit  brought,  should  relieve  the 
company  from  any  liability.  To  this  it  may  be  an- 
swered, the  note  matured  on  the  27th  day  of  July,  1883, 
and  plaintiff  might  have  terminated  its  liability  had  it 
seen  proper  to  do  so.  The  note  was  paid  on  the  15th  day 
of  March,  1884.  Notice  and  proof  of  loss  was  given  and 
made  more  than  forty-five  days  before  the  commencement 
of  this  action,  yet  plaintiff  in  error  held  the  money  until 
after  the  commencement  of  the  action,  thus  treating  the 
contract  of  insurance  as  binding  until  the  service  of  sum- 
mons. 

It  may  be,  and  is  perhaps  true,  that  the  loss  hastened 
the  payment  of  the  note,  yet  the  payment  not  being  essen- 
tial to  the  life  of  the  policy,  its  payment  or  non-payment 
would  not  change  the  rights  of  the  parties. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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PRESENT : 
HoH.  SAMUEL  MAXWELL,  Chi>t  Jubtiob. 
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"    AMA8A  COBB,  f  Jui>ob8. 


JuuA  Abbott  akd  Brown  &  Ryan  Brothers,  plain- 
tiffs IN  ERROR,  V.  AlONZO  AbBOTT  ET  AL.,  DE- 
FENDANTS IN  ERROR. 

1.  Fraud.   The  representation  of  a  fact  in  the  fature,  and  not  a 

mere  promise  which  has  been  acted  npon  and  turns  ont  to  be 
fiJse,  will  entitle  the  i^jnred  party  to  the  same  remedies  as 
frandnlent  misrepresentations  of  an  existing  fact. 

2.  Lien  of  Attorney.   An  attorney  is  not  entitled  to  a  lien  be- 

fore judgment  npon  a  cause  of  action  for  tort,  which  in  case  of 
c^  of  the  death  of  the  parties  would  not  suryive. 

Error  to  the  district  court  of  Lancaster  county.  Tried 
below  before  Mitchell,  J, 

*  Note. — Decisions  herein  published  as  of  this  term,  are  cases 
argued  and  taken  under  advisement  at  July  Term,  1885,  and  filed 
prior  to  Jan.  8,  1886,  when,  under  the  constitution.  Judge  Maxwell 
became  Chief  Justice. — Rep. 
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Brovm  &  Ryan  Brothers,  for  plaintiffs  in  error. 

Lamb,  RickeUs  &  Wilson,  for  defendants  in  error. 

Maxwell,  J. 

This  case  is  presented  to  the  court  upon  two  petitions  in 
error  upon  separate  orders  of  the  district  court,  one  of 
which  denied  the  right  of  Julia  Abbott  to  reinstate  the 
case,  and  the  other  the  right  of  Brown  &  Ryan  Brothers 
to  an  attorney's  lien  and  to  intervene.  The  action  was 
originally  brought  by  Julia  Abbott  to  recover  damages  of 
the  defendants  for  "colluding, conspiring,  and  confederating 
together  to  injure  the  plaintiff,  and  to  al]ena,te  and  estrange 
from  plaintiff  her  husband,  and  to  deprive  her  of  the  so- 
ciety of  her  husband,  and  to  cause  plaintiff  to  lose  her  home, 
and  to  bring  her  and  her  good  name  into  disrepute,"  etc. 
Then  follows  a  statement  of  the  alleged  acts  causing  the 
injury.  This  petition  was  filed  in  December,  1883. 
Answers  were  filed  in  March,  1884,  and  notice  of  an  at- 
torney's lien  in  April  of  that  year.  In  May,  1884,  the 
plaintiff  dismissed  her  action  in  vacation.  Afterwards,  in 
April,  1885,  she  filed  a  motion  supported  by  an  affidavit 
to  reinstate  the  case.  In  her  affidavit  she  states  in  sub- 
stance that  the  defendant  Abbott,  through  an  agent, 
])romised  to  convey  to  her  a  house  and  lot  worth  at  least 
$1,000,  that  her  husband,  the  father  of  her  child,  and  son 
of  the  defendant,  should  live  with  her  again  ;  that  the  de- 
fendant would  furnish  her  money  as  she  needed  it;  that 
her  husband  did  reside  with  her  until  after  the  oase-of  the 
State  V.  Alonzo  Abbott  was  tried,  when  her  husband  left 
her  and  has  continued  to  remain  away  ever  since.  She 
also  alleges  the  failure  of  the  defendant  to  comply  with 
any  of  the  conditions  upon  which  the  dismissal  was  made, 
etc.  She  further  states  ''that  relying  alone  upon  the  above 
promises  I  signed  the  stipulations  above  referred  to.'' 
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There  are  other  material  allegations  to  which  it  is  unneces- 
sary to  refer.  •For  the  purposes  of  this  motion  we  must 
<X)nsider  the  allegations  of  the  affidavit  as  true,  and  so 
considered,  sufficient  is  shown  to  require  the  court  to  rein- 
state the  case.  While  fraud  cannot  be  predicated  upon  a 
mere  promise  not  performed,  PerJcina  v.  Lougee,  6  Neb., 
220,  yet,  where  a  party  through  misrepresentation  and 
fraud  has  gained  an  advantage  in  the  action,  a  court  of 
equity  in  a  proper  case  will  grant  appropriate  relief;  and 
this,  even  if  the  advantage  was  obtained  by  fraudulent 
promises  in  the  nature  of  the  assertion  of  facts  which  there 
was  no  intention  to  perform — ^that  is,  where  the  represen- 
tation is  that  of  a  fact  in  the  future  and  not  a  mere  promise, 
and  it  is  relied  upon,  and  turns  out  to  be  false,  the  remedies 
of  the  injured  party  are  the  same  as  where  fraudulent  mis- 
representations are  made  in  regard  to  existing  facts.  CAo- 
ieau  V.  GoddiUy  39  Mo.,  229.  Vanderpool  v.  Brake,  28 
Ind.,  130.  Bridgway  v.  Moiirison,  Id.,  201.  Davidson  v. 
Young,  38  111.,  145.  De  Beil  v.  Thompson,  3  Beav.,  469. 
Bold  V.  Hutchinsonj  20  Id.,  250.  The  court,  therefore, 
erred  in  overruling  the  motion  to  reinstate. 

2.  The  right  of  Brown  &  Ryan  Brothers  to  intervene 
and  assort  their  attorney's  lien.  No  case  was  cited  by 
them  on  the  argument  holding  that  an  attorney  had  a  lien 
prior  to  the  recover}'  of  judgment  in  a  cause  of  action  for 
tort  which  in  case  of  the  death  of  the  parties  would  not 
survive ;  and  in  our  view  no  such  lien  exists.  We  must 
hold,  therefore,  that  they  have  no  right  to  intervene.  The 
court,  therefore,  did  not  err  in  overruling  their  motion. 
The  order  as  to  Julia  Abbott  is  reversed  and  the  cause  re- 
manded to  the  district  court  with  directions  to  reinstate  the 
case  in  her  favor,  and  as  to  Brown  &  Ryan  Bros.,  the 
order  of  the  court  below  is  affirmed. 

Judgment  aocjordingly. 

The  other  judges  concur. 
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The  State,  ex  bkl.  John  Lttle,  v.  Commis8IOne»» 
OP  DouGUis  ComrrY. 

Mandamus :  oonstit  u  tiokal  law.  On  an  applioation  for  a  man- 
damnB  against  the  connty  oommissionera  of  Douglas  county  to- 
compel  them  to  call  an  election  in  the  city  of  Omaha  for  twelve 
justices  of  the  peace  therein,  there  being  six  prednots,  and  al- 
leging that  the  act  reducing  the  number  of  justices  in  such  citj 
to  three  was  unconstitutionsJ  and  void,  Hdd,  That  the  court 
would  not  in  that  proceeding  determine  whether  or  not  the  act 
was  in  contravention  of  the  constitution.  . 

Origin Aii  application  for  mandamus. 

Patrick  CyHaweSy  for  relator. 

No  appearance  for  respondent. 

Maxwell,  J. 

This  is  an  application  for  a  mandamus  to  compel  the 
county  commissioners  of  Douglas  county  "forthwith  to  call 
an  election  for  the  city  of  Omaha,  for  the  purpose  of  elect- 
ing two  justices  of  the  peace  for  each  precinct  in  said  city/^ 
The  application  was  filed  and  submitted  on  the  29th  of 
October,  1886,  the  day  of  election  being  the  8d  of  No- 
vember thereafter. 

The  relator  alleges  that  he  is  an  elector  of  die  city  of 
Omaha ;  that  in  October,  1869,  the  board  of  county  com- 
missioners of  Douglas  county  divided  said  city  of  Omaha 
into  six  precincts  numbered  respectively  one,  two,  three,, 
four,  five,  and  six,  which  precincts  as  thus  constituted  still 
exist ;  that  under  the  statute  of  1879  each  of  said  precincts 
is  entitled  to  elect  two  justices  of  the  peace,  making  twelve 
in  all  for  said  city ;  that  by  an  act  approved  March  5th, 
1885,  it  was  provided  that  in  cities  of  the  first-class,  which 
includes  Omaha,  but  three  justices  of  the  peace  shall  be 
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elected  in  and  for  such  city  and  no  more ;  that  by  virtue^ 
of  said  act  the  defendants  "  were  required  to  divide  said  six 
precincts  constituting  the  city  of  Omaha  into  three  dis^ 
tricts  for  the  purpose  of  and  intending  thereby  to  decrease- 
the  number  of  justices  of  the  peace  in  said  Omaha  to  the 
number  of  three,  which  daid  defendants,  as  their  duty  was> 
proceeded  to  do/'  etc.;  that  so  much  of  the  statute  above^ 
referred  to  as  relates  to  justices  of  the  peace  is  contrary  ta 
and  in  derogation  of  the  constitution  of  the  state,  section  1& 
of  Art.  X.  of  which  provides,  that  the  l^islature  shall 
not  pass  local  or  special  laws  *•  regulating  county  and  town- 
ship officers,  providing  for  the  election  of  officers  in  town-* 
ships,  incorporated  towns  and  cities, '^  and  'Vin  all  other 
cases  where  a  general  law  can  be  made  applicable,  no  special 
law  shall  be  enacted."  Also  section  19,  Art.  VI.,  which  pro^ 
vides,  ''that  all  laws  relating  to  courts  shall  be  general  and 
of  uniform  operation,  and  the  organization  of  such  oourta 
severally  shall  be  uniform.^'  It  will  be  seen  that  the^ 
questions  presented  in  this  case  are  very  important,  involv- 
ing as  they  do  the  validity  of  an  act  reducing  the  number 
of  justices  of  the  peace  in  Omaha.  Such  questions  should 
not  be  decided  without  a  full  hearing  of  all  parties  inter-^ 
ested,  and  a  csLreful  examination  of  the  entire  subjects 
Less  than  this  would  not  justify  the  court,  in  a  case  of  this, 
importance,  in  rendering  a  decision.  Yet,  on  the  eve  of  an 
election,  with  many  other  important  cases  pressing  on  our 
attention,  this  case  was  submitted,  practically  without 
argument,' and  we  are  asked  to  determine  whether  or  not 
the  act  reducing  the  number  of  justices  in  Omaha  to  three 
is  constitutional.  We  cannot  dispose  of  the  case  in  this, 
summary  manner. 

.  In  State  v.  Stevenson,  ante  p.  416,  Judge  Mitchell  inter^ 
vened  and  stated  facts  showing  that  he  was  exercising  the 
duties  of  an  important  office  which  affected  the  public  and 
the  rights  of  individuals,  and  asked  the  court  to  determinee 
the  validity  of  the  act  creating  the  office.   Abundant  oppois 
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tunity  had  been  given  all  parties  to  present  the  case  to  the 
tjourt  and  elaborate  arguments  were  made,  and  briefe  filed. 
The  court,  therefore,  was  possessed  of  all  the  points  re- 
lied upon  by  either  party;  but  that  is  not  the  case  at 
bar.  The  presumption  is  that  the  legislature  has  done  its 
duty,  and  that  an  act  passed  by  it  is  not  in  conflict  with 
the  constitution,  and  it  is  the  duty  of  all  ministerial 
t)flScers  to  obey  it  until  the  act  is  declared  invalid.  The 
writ  must  be  denied. 

JUDGMElin?  ACXX)RDINQLY. 

The  other  judges  concur. 


William  H.  Whttall  et  al.,  plaintiffs  in  error,  v. 
Mark  S.  Cressman,  defendant  in  error. 

1.  Deposit  of  Funds  into  Court :  intebbst.  Where  money 
was  paid  into  the  district  conrt  in  satisfaction  of  a  decree  and 
for  distrihntion,  and  an  appeal  taken  to  the  sopreme  oomt, 
where  the  order  of  distrihntion  was  changed,  HeULy  There  being 
no  order  of  the  district  court  requiring  the  money  to  he  put  ont 
at  interest,  that  a  party  entitled  to  a  jMrtion  of  the  funds,  and 
who  had  obtained  the  same,  was  not  chargeable  with  interest 
thereon;  but  for  money  to  which  he  was  not  entitled,  he  was 
chargeable  with  interest.  * 

12.  Costs :  betaxation.  A  party  complaining  of  the  taxation  of 
costs  in  the  district  court  must  file  a  motion  in  thai  court  to  re- 
tax  the  same.  The  ruling  on  the  motion  to  retax  is  subject  to 
review. 

Error  to  the  district  court  for  Cuming  county.    Tried 
below  before  Crawford,  J. 

John  D.  Howe^  for  plaintiffs  in  error. 

Xamby  Ricketta  &  WiUoriy  for  defendant  in  error. 
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Maxwell,  J. 

This  case  grows  out  of  that  of  Oressman  v.  Whitall,  16 
Neb.,  592,  the  cause  being  remanded  to  the  district  court 
for  the  entry  of  a  new  decree.in  accordance  with  the  views 
expressed  in  the  opinion.  The  district  court  thereupon 
rendered  a  decree  as  follows : 

"  This  cause  coming  on  to  be  heard  on  the  motion  of  the 
above-named  defendants,  for  an  order  of  the  court  to  file 
the  mandate  of  the  supreme  court  herein  and  for  the  entry 
of  a  decree  thereunder  as  therein  commanded ;  said  order- 
and  decree  to  be  entered  as  of  the  term  of  the  court  said 
mandate  was  received  and  as  the  date  of  the  same  appeara 
to  have  been  filed  by  the  clerk  of  this  court,  which  said 
motion,  after  arguments  by  counsel,  is  hereby  sustained^ 
The  court,  after  being  fully  advised  in  the  premises,  finda 
that  the  defendants,  William  H.  Whitall,  John  D.  Howe^ 
and  Richard  F.  Stevenson,  received  of  said  fund  the  sum 
of  six  thousand  six  hundred  and  fifty-six  dollars  and 
eighty-three  cents,  of  date  December  22, 1883,  and  that 
they  are  properly  chargeable  with  seven  per  cent  interest 
thereon  from  date  of  receipt  up  to  November  19,  1884^ 
when  decree  was  ordei:ed  entered  by  the  supreme  court 
allowing  certain  defendants  amounts  therein  stated, 
amounting  to  $419.29,  which,  with  principal,  amounted 
$7,076.12. 

"  The  court  further  finds  that  on  said  nineteenth  day  of 
November,  1884,  the  said  Howe  and  Stevenson  were  enti- 
tled to  retain  of  said  fund  so  as  aforesaid  found  in  their  pos- 
session, the  sum  of  $5,799.36, due  thereon,  and  their  clients^ 
to-wit:  Howe  and  Stevenson,  $2,800;  Eliza  B.  Gavit,  ad- 
ministratrix of  the  estate  of  Nelson  Gavit,  $2,986 ;  Wil- 
liam H.  Whitall,  $13.26.  That  after  deducting  the  above 
amounts  there  remained  in  the  hands  of  Howe  and  Steven- 
son and  Whitall,  on  November  19,  1884,  the  sum  of 
$1,276.76,  which  amount  they  are  required  to  pay  to  the 
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t;lerk  of  this  court;  that  the  defendants,  the  West  Point 
Manufactaiing  Company  and  the  West  Point  Butter  and 
Cheese  Association,  still  retain  of  said  fund  the  sum  of  $500, 
which,  with  interest  at  7  per  cent  from  December  22, 1883, 
should  be  paid  into  court. 

**  It  is  therefore  ordered,  adjudged,  and  decreed  by  the 
■court  that  the  defendants,  William  H.  Whitall  and  John  D, 
Howe  and  Kichard  F.  Stevenson,  pay  into  court  the  sum 
t)f  $1,276.76,  and  that  execution  is  awarded  therefor;  that 
the  West  Point  Manufacturing  Company  and  the  West 
Point  Butter  and  Cheese  Association  pay  into  court  the  sum 
x)f  $543.76  ;  that  on  their  failure  so  to  do  that  the  plain- 
tiff is  authorized  to  enforce  the  judgment  lien  in  favor  of 
William  H.  Whitall,  and  against  the  said  West  Point  Man- 
ufacturing Company  and  the  West  Point  Butter  and  Cheese 
Association  in  the  case  of  Romig  et  al.  y.  The  West  Point 
Manufacturing  Company  et  aLj  and  it  is  further  ordered 
that  the  residue  of  said  fund  be  disbursed  in  the  manner 
following:  That  $1,200  of  the  residue  be  held  to  await  the 
Drder  heretofore  entered  herein ;  that  the  residue  of  said 
fund  be  at  once  paid  over  to  the  said  plaintiff,  together  with 
the  $1,200,  if  the  same  remains  unclaimed  uuder  the  order 
heretofore  entered  herein,  or  shall  be  awarded  said  plaintiff 
on  furthei'  proceedings,  as  provided  by  the  order  heretofore 
entered  herein ;  and  that  the  plaintiff  have  and  recover  his  » 

costs,  taxed  at  $ ,  of,  from,  and  against  William  H. 

Whitall,  and  that  Howe,  Stevenson,  Gravit,  or  their  attor- 
neys, who  received  and  retained  out  of  said'  fund  the  se\  eral 
amounts  so  as  aforesaid  found  due  thereon,  are  required  to 
file  receipts  with  the  clerk  of  this  court  for  the  several 
amounts  so  received  and  retained,"  etc. 

The  principal  objection  made  by  the  plaintiff  in  error  to  the 
decree  is  the  item  of  interest  of  $41 9.29  for  the  use  of  $6,666.- 
83  from  December  22d,  1883,  to  November  19th,  1884,  as 
it  is  claimed  a  considerable  part  of  this  money  belonged  to 
the  parties  named,  and  they  should  not  be  required  to  pay 
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interest  on  their  own  money.  The  directions  of  this  court 
as  to  what  the  decree  should  contain  is  found  in  Chessman 
r.  WhUaly  16  Neb.,  600.  It  is  there  stated  that  the  sum  of 
$2,800  was  to  be  paid  to  Howe  and  Stevenson,  and  the 
money  found  due  the  Gavit  estate,  less  the  deduction  of 
$746,  was  to  be  paid  to  the  agent  or  attorney  authorized 
to  receipt  therefor.  That  $1,200  was  to  be  held  for  fur- 
ther proof  of  ownership,  and  that  the  remainder  was  to  be 
paid  to  plaintiff  (together  with  the  $1,200)  if  not  awarded 
to  the  estate  of  Blair  or  his  assignees. 

There  was  no  order  of  the  district  court  that  the  money 
be  put  out  at  interest,  and  so  far  as  the  record  discloses  the 
money  was  simply  held  by  the  parties  named,  awaiting  the 
order  of  distribution.  This  being  so,  a  party  should  not 
be  required  to  pay  interest  on  his  ovm  money.  The  court 
awarded  them  certain  sums.  This  money  was  theirs,  and 
if  they  had  not  had  the  use  of  the  money  they  would  have 
been  entitled  to  interest  on  the  same;  but  as  to  those  funds 
to  which  they  were  not  entitled,  interest  will  be  charged  at 
seven  per  cent.  Some  question  is  raised  as  to  certain  costs, 
but  so  far  as  appears  no  motion  to  retax  has  been  filed,  and 
a  ruling  had  thereon  by  the  lower  court.  This  is  necessary 
in  order  to  Review  tlie  proceedings  on  error.  Wood  t>.  Cbl- 
fax  Cb.,  10  Neb.,  556.  Linton  v.  Houshy  4  Kas.,  536. 
The  decree  of  the  court  below  will  be  modified  in  this  court 
to  conform  to  this  opinion,  and  as  thus  modified  it  is  af- 
firmed. 

Judgment  aooobdingly.  • 
The  other  judges  ooncor. 
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i?  tie  State,  ex  rel.  F.  W.  Mattoon,  v.  The  Republican 

Valley  Railroad  Compant. 

Bailroads :  ditty  to  maintain  stations.  Under  the  provisions 
of  the  constitution  and  statutes  relating  to  railroads,  where  a 
railroad  is  built  through  a  town  of  fifteen  hundred  or  more  in- 
habitants, and  it  is  necessary  to  have  a  station  at  that  place,  the 
corporation  may  be  compelled  to  erect  the  same  with  the  neo> 
essary  side  tracks,  notwithstanding  it  has  a  station  at  the  juno- 
tion  of  that  and  another  line  one  and  one-half  miles  distant. 

Rehearing  of  case  reported  17  Neb.,  647. 
Burke  &  Prouty  for  relator. 
Marqv£tt  &  Deweese,  for  respondent. 
Maxwell,  J. 

An  opinion  was  filed  in  this  case  in  July,  1885,  which 
is  reported  in  17  Nebraska,  647.  A  motion  for  a  rehear- 
ing was  filed  on  behalf  of  the  defendant,  and  was  sustained^ 
and  the  case  has  since  been  reargued  and  ^^in  submitted. 
The  facts  are  stated  in  the  former  opinion  and  need  not  be 
repeated  here.  It  is  claimed  on  behalf  of  the  corporation 
that  section  72  of  the  act  providing  for  the  incorporation  of 
railroads  authorizes  the  corporation  to  determine  its  own 
termini,  and  necessarily  where  its  track  shall  be  laid  be- 
tween the  points  named.  Probably  the  cionstruction  of  that 
section  contended  for,  within  reasonable  limits,  id  correct, 
but  the  question  is  not  involved  in  this  case,  as  the  com- 
pany has  actually  laid  its  track  through  the  city  of  Blue 
Springs.     No  question  therefore  arises  under  section  72. 

In  the  defendant's  brief  it  is  said  that,  "the  rights  and 
powers  given  by  the  laws  of  Nebraska,  commencing  at  sec- 
tion 72  on  page  195  of  the  Compiled  Statutes,  under  what 
is  known  as  our  charter,  with  all  the  rights  and  privileges- 
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conferred  by  that  general  law,  and  those  which  may  be 
fairly  implied,  as  well  as  those  which  are  expressly  given, 
became  a  contract  with  the  state  and  the  respondent  rail- 
road company/^ 

"  We  admit  that  the  l^islature  under  our  constitution 
has  a  right  to  modify  this  contract  in  some  respects,  but  it 
cannot  go  so  far  as  to  interfere  with  vested  rights." 

No  one  will  seriously  contend  that  the  legislature  or  the 
courts  can  interfere  with  vested  rights.  But  has  a  railroad 
company  any  vested  rights  under  our  constitution  and  stat- 
ute to  refuse  to  make  a  station  and  the  necessary  side  tracks 
and  buildings  at  a  point  on  the  line  of  its  road  between  .the 
places  of  the  termini  where  it  is  necessary  that  there  should 
be  such  a  station?  In  order  to  determine  this  question  it 
will  be  necessary  to  refer  to  a  few  of  the  sections  of  the  con- 
stitution and  the  statute. 

Section  1,  Art.  XI.  of  the  constitution  requires  every 
railroad  corporation  doing  business  in  the  state  to  main- 
tain a  public  office  for  the  transaction  of  its  business,  whei^e 
transfers  of  stock  shall  be  made,  etc.,  and  requires  those 
having  control  of  the  road  to  make  an  annual  report, 
etc. 

Section  2  provides  that  the  rolling  stock  and  movable 
property  shall  be  liable  to  sale  on  execution. 

Section  3  prohibits  the  consolidation  of  parallel  lines, 
etc. 

Section  4  declares  railways  to  be  public  highways,  and 
"  free  to  all  persons  for  the  transportation  of  their  persons 
and  property  thereon,  under  such  regulations  as  may  be 
prescribe  by  law,"  etc. 

Section  5  prohibits  the  watering  of  stock,  and  requires 
sixty  days'  notice  of  a  proposed  increase  of  stock. 

Section  6  authorizes  the  taking  by  the  legislature  of  the 
property  and  franchises  of  incorporated  companies,  when 
necessary. 

Section  7  requires  the  legislature  to  **  pass  laws  to  correct 
33 
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abuses,  and  prevent  unjust  discrimination  and  extortion  in 
all  charges  of  express^  telegraph,  and  railroad  companies  in 
this  state,"  etc. 

Section  7  limits  the  exercise  of  the  right  of  eminent  do- 
main to  corporations  organized  under  the  laws  of  this  state. 
Other  duties  are  imposed  on  the  legislature  in  r^ard  to 
the  control  and  supervision  of  railroads,  to  which  it  is 
unnecessary  to  refer. 

The  several  sections  of  the  statute  referred  to  in  the  de- 
fendant's brief  must  be  construed  subject  to  the  above 
provisions  of  the  constitution. 

Section  72  of  the  general  railway  act  provides  that  "any 
number  of  natural  persons,  not  less  than  five,  may  become 
a  body  corporate,  with  all  the  rights,  privileges,  and  powers 
conferred  by,  and  subject  to  all  the  restrictions  of  this  sub- 
division."    Comp.  Stat.,  Chap.  16. 

Section  78  provides  what  the  certificate  shall  contain 
and  its  form,  and  where  to  be  filed. 

Section  74  confers  corporate  power  on  the  corporation 
*'  to  do  all  needful  acts  to  carry  into  effect  the  objects  for 
which  it  was  created,"  etc. 

Section  75  provides  that  "such  corporation  shall  be 
authorized  and  empowered  to  lay  out,  locate,  construct, 
furnish,  maintain,  operate, and  enjoy  a  railroad,  with  single 
or  double  tracks,  with  such  side  tracks,  turn-outs,  offices, 
and  depots  as  shall  be  necessary,  between  the  places  of  the 
termini  of  said  road,  commencing  at  or  within,  and  ex- 
tending to  or  into  any  town,  city,  or  village  named  as  the 
termini  of  said  road,  and  construct  branches  from  the  main 
line  to  other  towns  or  places  within  the  limits  of  this  state." 

The  above  section  is  the  one  under  which  the  defendant 
claims  it  has  a  vested  right  to  locate  stations  at  such  points 
as  it  pleases.  In  view  of  our  constitution  it  is  unnecessary 
to  discuss  in  this  connection  the  public  character  of  rail- 
road corporations.  That  is  very  fully  considered  in  the 
able  and  well-considered  opinion  heretofore  filed  in  this 
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case  by  Judge  Cobb.  By  the  terms  of  the  statute  the  cor- 
poration is  required  to  construct  such  side  tracks,  turn-out8| 
offices,  and  depots  as  shall  be  necessary. 

In  case  of  a  contention  between  the  public  to  be  benefited 
by  a  station  and  the  company  in  regard  to  the  necessity  of 
a  station  at  any  given  point,  the  question  becomes  one  of 
fact,  to  be  ultimately  determined  from  the  evidence  by  an 
impartial  arbiter — a  court — ^although  the  legislature  may 
provide  the  necessary  rules  and  procedure  for  the  deter- 
mination of  the  matter.  Being,  therefore,  a  question  of 
fact  to  be  determined  from  the  evidence,  the  court  has  juris- 
diction in  the  premises  and  may  inquire  into  the  necessity 
for  a  station  at  the  point  indicated.  That  such  necessity 
exists  in  this  case,  is  fully  shown  by  the  evidence  referred  to 
in  the  former  opinion.  The  railroad  is  built  directly  through 
the  town — the  property  of  its  citizens  taken  for  right  of  way, 
but  no  station  at  that  point.  It  is  said,  however,  that 
there  is  a  station  on  the  main  line  running  east  and  west  at 
Wymore,  a  town  about  one  and  a  half  miles  away,  and 
which  has  been  built  up  since  the  construction  of  the  road 
through  Blue  Springs.  But  that  does  not  accommodate 
the  people  of  the  place  last  named  and  those  that  do  busi- 
ness there.  Suppose  a  railroad  should  run  through  the 
city  of  Omaha  or  Lincoln,  and  refuse  to  establish  a  station 
in  the  city,  but  did  establish  one  a  mile  and  a  half  beyond— « 
would  the  court  not  have  power  to  require  the  corporation 
to  put  in  a  station  in  either  of  these  places  upon  it  appear- 
ing that  it  was  necessary  to  do  so  ?  That  a  station  within 
the  city  would  be  necessary  in  such  cases  will  be  conceded  5 
yet  such  a  case  differs  only  in  degree  from  the  one  at  bar. 
Here  is  a  city  of  the  second  class,  with  fifteen  hundred  in- 
habitants, the  center  to  a  considerable  extent  of  grain  and 
stock  shipments  and  of  trade.  Its  business  is  not  accom- 
modated by  the  facilities  of  a  rival  town  some  distance 
away.  "We  hold,  therefore,  that  where  a  railroad  is  built 
through  a  town,  particularly  if  of  the  size  of  Blue  SpringSi 
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the  railroad  company  must  establish  a  station  at  that  point 
whenever  there  is  a  necessity  for  the  same.  We  adhere  to 
our  former  decision,  granting  the  writ. 

Judgment  aooordestgly. 

The  other  judges  concur. 


Fremont,  Elkhorn  &  Missouri  Valley  Railroad 
V.  Brown  County  and  John  Staley,  Treasurer. 

1.  Bevenue  in  Unorganized  Counties.    Brown  oonnty  was 

created  in  March,  1883,  being  attached  to  Holt  oonnty  nnder  the 
general  statute  for  election,  judicial,  and  revenue  purposes.  lu 
June,  1883,  the  county  commissioners  of  Holt  county  levied 
state,  county,  and  school  taxes  upon  the  property  in  Brown 
county.  In  July,  1883,  an  election  was  had  for  county  ofScers, 
and  officers  elected,  who  qualified  and  entered  upon  the  duties, 
of  their  office.  In  April,  1884,  the  F.,  E.  &  M6.  V.  R'y  Co.  paid 
to  the  treasurer  of  Holt  county  the  taxes  levied  by  the  county 
commissioners  of  that  county  on  the  railroad  in  Brown  county; 
ffeldf  That  tlie  taxes  should  have  been  paid  to  the  treasurer  of 
Brown  county. 

2.  New  Counties :    organization.     Upon  the  organization  of  a 

new  county,  and  the  election  and  qualification  of  its  officers,  the 
ligament  which  bound  to  the  county  to  which  it  was  attached 
for  election,  judicial,  and  revenue  purposes  is  severed,  and  all 
business  must  thereafter  be  transacted  with  the  new  county. 

Original  application  for  injunction. 

H.  C.  Brome  and  Joy,  Wright  &  Hudsorhy  for  plaintiff. 

William  H,  Hunger,  for  defendants. 

Maxwell,  J. 

This  is  an  action  to  restrain  the  treasurer  of  Brovra 
county  from  collecting  from  the  plaintiff  certain  taxes  levied 
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by  the  commissioners  of  Holt  county  on  the  property  of 
the  plaintiff  in  Brown  county,  in  the  year  1883.  The  cause 
is  submitted  on  the  following  stipulation : 

It  is  hereby  stipulated  and  agreed  by  and  between  the 
above  named  parties  that  the  above  cause  be  submitted  to 
the  court  upon  the  following  statement  of  facts  and  con- 
ditions : 

1.  That  plaintiff  is  a  corporation  duly  organized  and 
incorporated  under  the  laws  of  the  state  of  Nebraska,  own- 
ing and  operating  a  line  of  railroad  from  Fremont,  in  the 
state  of  Nebraska,  north-west  through  the  counties  of 
Dodge,  Cuming,  Stanton,  Madison,  Antelope,  Holt,  and 
Brown,  in  said  state,  with  a  road-bed,  tracks,  side  tracks, 
depots,  right  of  way,  bridges,  and  such  other  property  nec- 
essary and  used  in  the  construction  and  use  of  said  railroad, 
and  plaintiff  was  such  a  corporation  and  owned  said  rail- 
road at  the  various  times  hereinafter  mentioned. 

2.  That  the  county  of  Holt,  in  said  state  of  Nebraska, 
is  a  corporation  duly  organized  and  created  under  and  in 
pursuance  of  the  laws  of  said  state,  and  was  such  corpora- 
tion at  the  various  times  hereinafter  mentioned. 

8.  That  the  defendant,  the  county  of  Brown,  is  now 
one  of  the  counties  of  said  state  organized  under  and  by  vir- 
tue of  the  provisions  of  the  act  of  the  legislature  of  the 
state  of  Nebraska,  which  took  effect  September,  1878,  en- 
titled "  An  act  to  provide  for  the  organization  of  new  coun- 
ties, and  to  locate  the  county  seats  thereof,"  and  amend- 
ments thereto,  and  found  in  article  II., chapter  17,  of  part  I., 
of  the  Compiled  Statutes  of  Nebraska.  That  said  county 
of  Brown  did  not  become  permanently  organized  until  the 
23d  day  of  July;  1883,  and  the  officers  elected  at  the  first 
election  therein  did  not  qualify  until  the  7th  day  of  Au- 
gust, 1883. 

That  in  pursuance  of  said  act  of  said  legislature  last 
aforesaid,  the  governor  of  the  state  of  Nebraska,  on  the 
18th  day  of  March,  1883,  appointed  commissioners  to  call 
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an  election  in  said  county  for  the  purpose  of  electing  county 
officers  in  said  county  and  determining  the  location  of  the 
county  seat  therein.  That  said  election  was  called  by  said 
commissioners  and  held  on  the  19th  day  of  July,  1883,  and 
the  same  was  the  first  election  ever  held  in  said  county,  and 
the  votes  cast  at  said  election  were  canvassed  on  the.  23d 
day  of  July,  1883,  and  the  officers  elected  at  said  election 
did  not  qualify  until  the  7th  day  of  August,  1883.  That 
the  defendant  John  N.  Staley  is  now  the  treasurer  of  said 
county  of  Brown. 

4.  That  the  boundaries  of  what  is  now  the  county  of 
Brown  were  fixed  by  an  act  of  the  legislative  assembly  of 
the  state  of  Nebraska  in  the  year  1883,  which  took  effect 
February  19,  1883,  and  all  of  said  territory  included  in 
said  boundaries  by  said  act  was  named  and  entitled  the 
county  of  Brown. 

5.  That  said  territory  embraced  and  included  in  said 
county  of  Brown,  as  now  organized,  was  situated  directly 
west  of  said  county  of  Holt,  said  county  of  Holt  beiug  in 
the  year  1883,  and  for  several  years  prior  thereto,  duly 
organized ;  the  said  territoiy  now  embraced  in  said  county 
of  Brown  was  by  virtue  of  the  laws  of  the  state  of  Ne« 
braska  attached  to  the  county  of  Holt  for  election,  judicial, 
and  revenue  purposes,  and  the  county  authorities  of  said 
county  of  Holt,  under  the  provisions  of  said  statute,  exer- 
cised control  over,  and  their  jurisdiction  extended  to  all  the 
territory  embraced  in  what  was  afterwards  Brown  county. 

6.  That  under  and  by  virtue  of  the  provisions  of  the 
act  of  tjie  legislature  of  the  state  of  Nebraska,  approval 
March  1,  1879,  found  in  Compiled  Statutes  of  Nebraska, 
in  article  I.  of  chapter  77,  part  I.,  the  proper  accounting 
officers  of  plaintiff,  on  or  about  April  7,  1883,  listed  and 
returned  to  the  auditor  of  public  accounts  of  said  state  for 
assessment  and  taxation  the  property  of  said  plaintiff,  as 
provided  by  section  39  of  said  statute,  which  report  and 
return  showed  the  number  of  miles  of  said  railroad  in  each 
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oi^Dized  couDty  of  the  state,  and  the  total  number  of  miles 
of  its  railroad  in  the  territory  which  now  comprises  the 
county  of  Brown.  That  said  return  disclosed  that  said 
company  had  57.36  miles  of  railroad  in  the  county  of  Holt, 
then  organized,  and  that  it  then  had  in  the  territory  which 
has  since  become  (but  not  then  organized)  the  county  of 
Brown  51.70  miles  of  said  road. 

That  in  pursuance  of  the  provisions  of  section  40  of  said 
statute  last  aforesaid,  after  said  return  was  made  by  the 
plaintiif  to  the  auditor  of  public  accounts,  the  state  board 
of  equalization  of  said  state  of  Nebraska  returned  and  as- 
sessed the  value  per  mile  of  said  railroad  of  plaintiff  so  re- 
turned to  said  auditor;  and  on  or  before  the  15th  day  of 
May,  1883,  the  said  auditor  certified  to  the  clerk  of  said 
county  of  Holt  the  assessment  per  mile  of  said  state  board 
on  said  railroad,  and  the  said  mileage  of  said  railroad  in 
Holt  county  and  in  said  territory  which  now  comprises 
the  county  of  Brown,  and  said  asseasment  of  said  railroad 
in  Holt  and  in  the  territory  now  comprising  the  county  of 
Brown  was  received  by  said  county  clerk  of  Holt  county 
from  said  state  authorities  for  taxation,  the  said  territory 
embraced  in  what  is  now  the  county  of  Brown  being  then 
still  attached  to  Holt  county  for  revenue  purposes. 

7.  That  the  county  commissioners  of  the  county  of  Holt, 
on  the  1 4th  day  of  June,  1883,  and  while  said  county  of 
Browh  was  still  attached  to  said  county  of  Holt  for  reve- 
nue purposes  and  unorganized,  duly  levied  taxes  upon  all  of 
the  taxable  property  in  said  county  of  Holt,  and  upon  all 
of  the  taxable  property  included  in  said  territory  which 
now  comprises  the  county  of  Brown,  including  taxes  upon 
the  assessment  made  by  said  state  board  upon  plaintiff's 
railroad  in  said  county  of  Holt  and  in  said  territory  now 
comprising  the  county  of  Brown ;  and  all  assessments  made 
for  said  year  1883,  upon  all  property  for  taxation  in  Holt 
county  and  in  the  territory  now  embraced  in  the  county  of 
Brown  (excepting  the  plaintiff's  said  railroad  assessed  by 
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said  state  board)  were  made  by  assessors  elected  or  ap- 
pointed in  said  Holt  county.  That  the  said  county  com- 
missioners of  the  county  of  Holt,  in  making  said  levy  of 
taxes  for  the  year  1883,  levied  a  state  tax  of  6|  mills,  a 
county  tax  of  14  mills,  and  school  taxes  (certified  up  to  the 
county  clerk  of  Holt  county  by  the  several  district  boards) 
upon  the  assessed  valuation  of  the  plaintiff's  road  in  Holt 
county,  and  in  the  territory  attached  thereto  as  Brown 
county,  as  well  as  on  all  other  taxable  property  therein. 

That  the  total  taxes  thus  levied  by  the  county  commis- 
sioners of  Holt  county  on  the  assessed  valuation  of  plain- 
tiff's railroad  in  said  territory  now  comprising  the  county 
of  Brown  amounted  to  the  sum  of  $7,141.01. 

That  the  said  taxes  thus  levied  by  the  ci^mmissioners  of 
Holt  county  on  the  plaintiff's  railroad  in  the  territory  now 
embraced  in  Brown  county  were  carried  out  on  the  tax 
books  of  Holt  county  against  said  plaintiff's  property,  and 
the  same  delivered  to  the  treasurer  of  said  Holt  county  for 
collection  as  by  law  provided,  with  the  warrant  thereto 
signed  by  the  county  clerk  of  said  county,  commanding  the 
treasurer  of  said  county  of  Holt  to  collect  the  same  as  by 
law  provided. 

8.  That  on  or  about  the  24th  day  of  April,  1884,  the 
said  taxes  so  levied  by  the  county  of  Holt  on  the  plaintiff's 
said  property  in  the  county  of  Holt  and  in  the  territory 
now  comprising  the  county  of  Brown  being  due,  and  said 
tax  list  being  in  the  hands  of  the  treasurer  of  said  Holt 
county  for  collection,  the  plaintiff  paid  into  the  treasurer 
of  Holt  county  on  said  day,  in  good  faith,  but  with  notice 
of  the  permanent  organization  of  said  Brown  county,  said 
taxes  so  levied  against  the  said  railroad  in  Holt  county  and 
in  said  territory  now  embraced  in  the  county  of  Brown, 
and  paid  all  taxes  assessed  and  levied  on  its  property  for 
the  year  in  said  territory  aforesaid,  and  received  a  receipt 
from  said  treasurer  of  Holt  county  therefor. 

9.  That  the  county  authorities  of  Brown  county  never 
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at  any  time  levied  any  taxes  whatever  upon  any  property 
in  said  county  of  Brown  for  the  year  1883,  and  never  lev- 
ied any  tax  for  said  year  on  said  railroad  of  plaintiff  in 
eaid  county  of  Brown,  and  said  county  of  Brown  was  not 
organized  at  the  time  when  by  law  the  counties  in  said  state 
of  Nebraska  are  required  to  levy  the  taxes^  but  the  taxes 
on  all  the  property  subject  to  taxation  in  said  territory  now 
comprising  the  county  of  Brown  were  levied  by  the  proper 
authorities  of  Holt  county. 

10.  That  immediately  after  the  permanent  organization 
of  said  Brown  county,  and  in  the  month  of  August  or  Sep- 
tember, 1883,  the  county  clerk  of  said  county  of  Browu 
obtained  from  the  tax  books  of  Holt  county  a  transcript  of 
the  said  tax  list  or  tax  roll  for  said  year  1883  of  the  taxa- 
ble property  within  said  Brown  county,  including  the  said 
property  and  railroad  of  this  plaintiff,  and  filed  the  same  in 
the  office  of  the  treasurer  of  said  county;  the  said  tax  list 
being  the  taxes  levied  and  carried  out  on  plaintiff's  prop- 
erty by  the  county  authorities  of  Holt  county  aforesaid. 
And  said  transcript  of  said  tax  lists  so  obtained  by  said 
county  clerk  of  Brown  county  from  said  Holt  county  is 
claimed  by  said  Brown  county  to  have  been  done  under 
section  13,  article  II.,  chapter  17,  part  I.,  page  172,  Com- 
piled Statutes  of  Nebraska. 

The  foregoing  are  the  facts  with  regard  to  the  matters 
tlierein  stated  and  agreed  to  as  such  by  the  parties  to  this 
action,  and  in  addition  thereto  the  plaintiff  claims : 

That  the  county  of  Brown  never  made  any  claim  or  as- 
serted any  right  to  any  tax  upon  plaintiff's  said  railroad 
for  said  year  1883  before  plaintiff  paid  the  same  to  said 
county  of  Holt,  but  on  the  contrary  disclaimed  any  right 
to  receive  or  collect  the  same  from  plaintiff  before  plaintiff 
paid  said  taxes  to  said  county  of  Holt,  and  the  plaintiff 
paid  said  taxes  without  any  knowledge  or  notice  of  any 
claim  thereto  on  the  part  of  said  Brown  county. 

Which  proposition  defendants  deny.     And  it  is  agreed 
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by  the  parties  hereto  that  if  the  oourt  shall  be  of  the  opin- 
ion that  said  statement  of  facts  as  last  above  stated,  and  to 
which  said  parties  do  not  agree,  is  material  to  a  proper  de- 
termination of  this  case,  then  the  said  parties  may  take 
evidence  in  the  manner  of  taking  depositions  upon  said 
question,  and  the  truth  of  said  statement  be  determined  by 
the  court  from  such  evidence,  said  depositions  to  be  taken 
within  such  time  as  the  parties  shall  agree  upon  or  the  court 
direct. 

The  said  parties,  from  the  foregoing  facts,  submit  for  the 
judgment  of  the  court  the  following : 

First.  Did  the  taxes  levied  by  Holt  county  upon  the 
property  of  the  plaintiff  within  the  territory  now  compris- 
ing the  county  of  Brown  for  the  year  1883,  belong  to  the 
revenue  of  Brown  county? 

Second.  If  so,  did  the  payment  of  said  taxes  in  full  by 
plaintiff  to  the  treasurer  of  Holt  county  on  the  24th  day 
of  April,  1884,  discharge  plaintiff's  liability  for  said  taxes 
to  Brown  county  ? 

Third,  Under  the  agreed  facts  is  plaintiff  now  liable  to 
said  Brown  county  for  said  taxes  of  1883,  levied  as  above 
stated  and  paid  by  plaintiff  to  Holt  county  ? 

Fremont,  Elkhorn  &  Mo.  Valley  R.  R.  Co. 

By  Joy,  Wright  &  Hudson,  Attorneys. 

W.  H.  Hunger,  Attorney  for  Brown  County. 

Section  146  of  -chapter  18,  Comp.  St.,  provides  that, 
*'all  counties  which  have  not  been  organized  in  the  man- 
ner provided  by  law,  or  any  unorganized  territory  in  the 
state,  shall  be  attached  to  the  nearest  organized  county 
directly  east  for  election,  judicial,  and  revenue  purposes,'* 
etc. 

Section  147  provides  that,  "the  county  authorities  to 
which  any  unorganized  county  or  territory  is  attached 
shall  exercise  control  over,  and  their  jurisdiction  shall  ex- 
tend to,  such  unorganized  county  or  territory  the  same  as  if 
it  were  a  part  of  their  own  county.'^ 


JANUARY  TERM,  1886.  523 

Fremont,  <fec.,  R.  R.  Co.  v.  Brown  CJounty. 

Section  1,  Art.  II.  of  Chap.  17,  provides  that,  "when  it 
shall  be  made  to  appear  by  the  affidavit  of  three  resident 
freeholders  in  any  one  of  the  unorganized  counties  of  this 
state  that  such  county  contains  a  population  of  not  less 
than  two  hundred  inhabitants,  and  ten  or  more  of  such  in^ 
habitants  being  tax  payers,  may  by  memorial  petition  the 
governor  to  appoint  three  persons  therein  mentioned  to  act 
as  special  county  commissioners,  and  one  person  by  them 
named  to  act  as  special  clerk  for  such  county,  and  shall 
also  name  some  place  centrally  located  in  the  county  for  a 
temporary  county  seat,  whereupon  it  shall  be  the  duty  of 
the  governor  to  appoint  and  commission  the  persons  so 
named  for  special  county  officers,  and  shall  by  appoint- 
ment under  his  hand  and  seal  declare  the  said  place  the 
temporary  county  seat  of  said  county.'' 

The  second  section  requires  the  officers  thus  appointed 
to  take  an  oath.  The  third  requires  the  commissioners  ta 
divide  the  county  into  precincts,  and  to  fix  the  time  and 
places  where  an  election  will  be  held,  and  cause  notices 
thereof  to  be  given — the  notices  to  specify  the  places  of 
voting.  The  fourth  section  provides  the  mode  of  conduct- 
ing the  election.  The  fifth  to  the  twelfth,  inclusive,  relate 
to  the  county  seat.  The  thirteenth  section  provides  that^ 
"  whenever  any  county  organized  under  the  provisions  of 
this  chapter  shall  have  been  previously  attached  to  any 
other  county  for  election,  judicial,  and  revenue  purposes,, 
it  shall  be  the  duty  of  the  county  clerk  chosen  at  the  first 
election,  after  having  qualified  according  to  law,  to  procure 
firom  the  proper  oflicer  of  such  county  a  transcript  of  all 
deeds,  mortgages,  judgments,  and  liens  of  every  description 
upon  real  or  personal  property  lying  and  being  in  such 
newly  organized  county,  and  cause  the  same  to  be  recorded 
in  the  proper  offices  of  his  own  county;  such  clerk  shall  be 
at  full  liberty  to  take  such  transcripts  himself,  and  when 
recorded  in  the  proper  office  in  his  own  county  shall  stand 
headed  with  the  name  of  the  county  and  offices  where  taken^ 
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Biid  a  certificate. attached  thereto  that  they  are  correct,  and 
such  clerk  shall  receive  for  his  services  ten  cents  per  folio 
for  taking  such  transcripts,  ten  cents  per  folio  for  recording 
them,  and  ten  cents  per  mile  in  going  after  and  returning 
with  them,  which  shall  be  audited,  allowed,  and  paid  to 
him  by  his  own  county. 

Section  fourteen  provides,  "  that  county  and  precinct  of- 
ficers elected  at  the  first  election  as  herein  provided  shall 
xxontinue  to  hold  their  respective  ofiicos  until  the  next  gen- 
■eral  election  held  for  the  same  ofiices  in  other  counties,  as 
provided  by  the  election  law  in  force  at  that  time,  and 
until  their  successors  are  elected  and  qualified."  The 
third  section  provides  for  the  election  of  county  and  ,pre- 
<5inct  oflBcers. 

It  will  thus  be  seen  that  the  attachment  of  an  unoigan- 
ized  county  to  one  that  is  organized  for  election,  judicial, 
and  revenue  purposes  is  merely  of  a  temporary  character, 
nor  need  the  relation  continue  longer  than  sufficient  time 
to  organize  after  the  unorganized  county  contains  two  hun- 
tired  inhabitants  and  ten  tax  payers.  The  unorganized 
t;ounty  does  not  become  a  part  of  the  organized  one  but 
for  certain  purposes  therein  named  is  placed  under  its  care. 

The  object  evidently  was  to  protect  life  and  property  in 
the  unorganized  county  and  prevent  a  failure  of  justice. 
For  the  purposes  named  in  the  statute — election,  judicial, 
and  revenue,  the  organized  becomes  as  it  were  a  trustee  for 
the  unorganized,  and  this  relation  continues  until  the 
proper  officers  are  elected  and  have  qualified  in  the  new 
tiounty — in  other  words,  until  the  unorganized  county  be- 
comes organized  and  the  officers  elected  at  the  first  election 
have  taken  the  oath  and  given  the  security  required  by  the 
statute.  The  new  county  then  has  provided  the  machinery 
for  county  government  and  put  the  same  in  motion.  It  is 
now  able  to  transact  its  own  business,  and  it  would  seem 
both  unjust  and  unreasonable  to  deny  it  and  its  citizens 
the  right.     Being  an  organized  county  the  ligament  that 
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bound  it  to  the  former  county  is  severed  by  the  force  of 
the  organization^  and  it  takes  its  place  as  one  of  the  coun^ 
ties  of  the  state,  and  its  officers  become  amenable  to  the  law 
for  the  faithful  performance  of  their  duty.  The  co.unty 
clerk  of  the  new  county  is  to  obtain  "a  transcript  of  all  d^s,. 
mortgages,  judgments,  and  liens  of  every  description  upon 
real  or  personal  estate  lying  or  being  in  such  newly  organ- 
ized county."  While  this  language  in  terms,  perhaps,  does 
not  include  tax  liens,  yet  we  think  they  were  intended  to 
be  included,  otherwise  it  would  have  been  unnecessary  to 
provide  for  the  election  of  a  county  treasurer.  Why  pro- 
vide a  treasurer  if  the  tax  rolls  are  not  to  be  placed  in  his 
possession  and  the  revenue  collected  and  disbursed  by  him 
upon  warrants  properly  drawn?  It  is  evident,  therefore,^ 
that  the  transcripts  referred  to  include  the  property  assess- 
ed and  taxes  levied  in  the  new  county.  This  being  so, 
after  the  organization  of  the  new  county  is  complete  and 
its  officers  have  qualified,  all  taxes  due  to  it  are  to  be  paid 
to  its  treasurer,  and  a  payment  to  the  treasurer  of  the 
county  to  which  it  was  formerly  attached  is  not  a  payment 
to  it.  The  fact  that  the  taxes  were  levied  by  the  com- 
missioners of  the  former  county  under  a  special  power, 
gives  that  county  no  authority  to  collect  such  taxes  if  in 
the  meantime  such  special  power  has  ceased,  as  the  object 
of  the  statute  is  not  to  enable  the  organized  to  make  the 
unorganized  a  source  of  revenue. 

It  is  clear,  therefore,  that  upon  the  organization  of  Brown 
county  and  the  qualification  of  its  officers,  that  it  became 
an  organized  county  and  the  special  authority  of  the  county 
officers  of  Holt  county  ceased.  A  payment,  therefore,  after 
that  date  to  the  treasurer  of  Holt  county  of  taxes  due  to 
Brown  county  for  1883  upon  property  lying  therein,  was 
not  a  payment  to  Brown  county  and  not  a  valid  payment 
of  said  taxes.  Such  taxes  being  paid  under  a  mistake,  in 
justice  should  be  repaid  to  the  plaintiff  or  offi^et  against 
other  taxes  due  from  the  plaintiff.     But  that  question  is 
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not  in  this  case.  The  injuQction  must  be  denied,  and  the 
treasurer  of  Brown  county  permitted  to  collect  from  the 
plaintiff  the  taxes  in  question. 


/  JXJDGMENT  AOCX)BDINGIiY, 


/  The  other  judges  concur. 


EQTJrTABLB  LlFE  AfiSURANCE  Co.,  PLAINTIPP  IN  EBBOB, 

V.  Samuel  M.  Brobst,  defendant  in  ebbob. 

1.  Insurance:     authobity  of  genieral  agent.     Where  the 

general  agent  of  a  life  insnrance  company  employs  an  agent  to 
solicit  risks,  the  company  will  be  honnd  by  the  contract  of 
employment  unless  the  person  employed  had  notice  of  priyate 
restrictions  npon  the  authority  of  such  agent. 

2.  :  EVIDENCE  conflicting  on  agency.  If  the  employ- 
ment is  admitted,  but  it  is  claimed  that  it  was  entered  into 
by  the  general  agent  in  his  own  name  and  for  his  benefit; 
where  the  evidence  is  conflicting  the  question  must  be  sub- 
mitted to  the  jury  and  its  finding  will  not  be  set  aside  if  sus- 
tained by  sufficient  evidence. 

Errob  from  Adams  county.  Tried  below  before 
Morris,  J. 

jB.  a,  Battyj  for  plaintiff  in  error. 

Cappa  &  CfiggiU,  for  defendant  in  error. 

Maxwell,  J. 

This  action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  to  recover  for  his  services  in  soliciting 
risks  of  life  insurance  for  the  society.  He  states  in  his 
petition  that  he  was  employed  by  an  agent  of  the  company 
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and  had  rendered  services  of  the  value  of  $350,  on  which 
there  was  a  credit  of  $25.00. 

The  insurance  company  in  its  answer  alleges  that  W. 
W.  Craine,  with  whom  the  contract  was  made,  "is  the 
agent  of  the  defendant  for  all  of  its  business  of  the  north- 
west; that  said  W.  W.  Craine  receives  a  commission  on 
all  of  said  business  coming  through  his  office ;  that  said 
W.  W.  Craine  has  not  or  ever  did  have  any  authority  to 
appoint  agents  for  the  defendant.  The  defendant  denies 
that  said  plaintiff  was  ever  employed  by  W.  W.  Craine  as 
the  agent  of  the  defendant,  but  alleges  the  truth  to  be  that 
plaintiff  was  employed  as  the  agent  of  W.  W.  Craine 
with  the  express  understanding  and  agreement  that  he 
should  have  no  claim  on  the  defendant.  It  is  also  alleged 
that  one  E.  W.  Connor,  who  assisted  the  plaintiff  below 
in  securing  the  premiums,  was  not  the  agent  of  the  insurance 
company,  but  was  employed  by  Craine. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  for 
$325.00  and  interest  in  favor  of  the  plaintiff  below,  and 
judgment  was  rendered  on  the  verdict.  Exceptions  were 
taken  by  the  insurance  company  to  a  number  of  the  in- 
structions given  and  for  the  refusal  to  give  certain  instruc- 
tions, but  no  reference  is  made  thereto  in  the  brief  filed 
by  its  attorney  and  the  errors,  if  any,  will  be  considered 
waived.  The  only  question,  therefore,  for  consideration  is, 
does  the  evidence  sustain  the  verdict  ? 

The  testimony  tends  to  show  that  in  February  and 
March,  1882,  W.  W.  Craine  employed  the  plaintiff  below 
to  solicit  risks  of  life  insurance;  that  in  pursuance  of  such 
employment  he  did  go  to  Hastings  to  solicit  insurance,  and 
in  connection  with  Mr.  Connor,  who  was  sent  by  Craine 
to  assist  him,  policies  to  a  large  amount  were  issued,  the 
first  premiums  on  which  amount  to  $2,000  or  more ;  that 
this  money  was  all  paid  to  Connor,  who  it  is  claimed  sent 
the  same  to  the  company,  and  that  Connor  paid  the  plain- 
tiff below  $25,  which  is  all  the  compensation  he  received. 
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All  the  testimony  shows  that  the  plaintifiF  below  rendered 
the  services,  and  that  a  fair  compensation  would  be  the 
sum  claimed.  Was  Mr.  Craine  the  general  agent  of  the 
insurance  company  ?  And  if  so^  did  he  on  behalf  of  the 
company  employ  the  plaintiff  below? 

AH  the  testimony  tends  to  show  that  Craine  was  the 
general  agent  of  the  company.  The  rule  is  well  settled 
that  the  acts  of  a  general  agent  with  reference  to  the  sub- 
ject of  the  agency  will  bind  his  principal,  although  he 
may  have  received  private  instructions  narrowing  his 
authority,  unless  such  instructions  are  known  to  the  party 
dealing  with  him.  Fumaa  v.  FrankmaVy  6  Neb.,  429. 
Johnson  v,  Jonea^  4  Barb.,  369.  Bryant  v.  iloore,  26  Me., 
84.  Davenport  v.  P.  M.  &.  F.  Ins.  Co.  ^  17  Iowa,  276* 
Oro88  V.  Huskins,  13  Vt.,  536.  Hatch  v,  Taylor,  10 
N.  H.,  538.  Oruzan  v.  Smith,  41  Ind.,  288.  Oosgrove  v. 
Ogden,  49  N.  Y.,  255.  Bradford  v.  Bush,  10  Ala.,  386. 
Hunter  v.  Janeson,  6  Ired.  L.,  252.  Whether  Craine 
had  private  instructions  or  not  of  which  the  plaintiff  had 
notice  was  a  question  for  the  jury,  and  having  been  found 
in  favor  of  the  plaintiff  below  the  verdict  will  not  be  dis- 
turbed. The  question  as  to  the  special  employment  of  the 
plaintiff  below  by  Craine  was  properly  submitted  to  the 
jury,  and  in  our  view  the  verdict  in  that  regai'd  is  correct. 
The  claim  that  the  plaintiff  below  was  to  render  his  ser- 
vices for  the  experience  he  would  acquire  in  the  business 
is  not  very  plausible  nor  probable,  and  it  is  not  sur- 
prising that  the  jury  found  against  it.  It  is  evident  that 
justice  has  been  done  and  the  judgment  is  in  all  things 
affirmed. 

JXTBGMENT  AFFIBMED. 

The  other  judges  concur. 
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Peter  W.  Hose,  piI^intiff  in  error,  v.  Amos  Peck, 
defendant  in  error. 

Offer  to  Confess  Judgment :  costs.  In  a  case  pending  in  the 
district  court  an  offer  made  by  defendant  to  allow  judgment  to 
be  taken  by  the  plaintiff  in  a  certain  amount  therein  stated  and 
costs,  which  offer  was  in  writing  and  filed  in  the  office  of  the 
derk  of  said  court,  but  was  not  served  upon  the  plaintiff  or  his 
attorney,  nor  was  it  made  in  open  court,  the  plaintiff  being 
present  or  having  notice  thereof;  Held^  Unavailing  to  throw  the 
costs  made  after  the  filing  of  such  offer  upon  the  plaintiff. 

Error  from  Lancaster  county.  Tried  below  before 
Pound,  J. 

Brown  &  Ryan  Brothera,  for  plaintiff  in  error. 

Marqaett,  Deweeae  &  Hall  and  Foxworihy  &  Son,  for 
defendant  in  error. 

Cobb,  Ch.  J. 

This  cause  came  up  in  the  district  court  on  appeal  from  a 
justice  of  the  peace.  The  action  was  for  trespass  by  live 
stock,  for  which  the  plaintiff  claimed  damages  in  the  sum 
of  one  hundred  dollars.  There  wa-s  an  answer  consisting 
of  a  general  denial  by  the  defendant  and  a  reply  by  the 
plaintiff. 

There  appears  upon  the  record  an  offer  of  judgment  by 
the  defendant,  of  which  the  following  is  a  copy : 


] 


"Amos  Peck 

V. 

Peter  W.  Eose.  ^ 

•*  Now  comes  the  defendant,  Peter  W.  Rose,  by  his  attor- 
neys. Brown  &  Ryan  Bros.,  and  offers  to  allow  judgment 
to  be  taken  against  him  for  $5.00  and  costs  in  this  aotioDy 
wherein  Amos  Peck  is  plaintiff  and  Peter  W.  Bose  is  de- 
34 
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fendant^  now  pending  in  the  district  court  of  Lancaster 
county^  Nebraska. 

"  Brown  &  "Ryan  Bros., 

''  AUya.  for  Defi:' 
Which  paper  was  endorsed : 

"  Amos  Peck  v.  Peter  W.  Kose.  OflTer  to  confess  judg- 
ment.   Clerk's  office,  district  court     Filed  March  2, 1885. 

"E.  R.  SiZER, 

"  Clk.  D.  Cr 
And  also  the  following  acceptance  of  offer : 
"Peck 

V. 

Rose. 

"  Now  comes  the  above-named  plaintiff,  and  waives  ser- 
vice of  written  notice  of  offer  herein  and  hereby  accepts 
the  offer  of  defendant  for  judgment  against  defendant  in 
favor  of  the  plaintiff  for  the  sum  of  five  dollars  and  all 
accrued  costs; 

'^  Amos  Peck,  Plaintiff. 
"  Per  Foxworthy  &  fibn,  his  AUomeysJ^ 

This  paper  was  endorsed  as  filed  in  the  clerk's  office 
March  4,  1884. 

There  is  a  journal  entry  under  date  the  6th  day  of  March, 
1885,  and  10th  day  of  the  term,  reciting  the  said  offer  of 
the  defendant  and  acceptance  by  the  plaintiff,  followed  by 
a  judgment  for  the  plaintiff  and  against  the  defendant  for 
the  "  said  sum  of  five  dollars,  together  with  his  costs  there- 
in expended,  taxed  at  $122.40." 

On  the  same  day  there  was  filed  a  motion,  of  which  the 
following  is  a  copy  :  ^^Amoa  Peck  v,  P.  W,  PoaCy  comes 
now  the  defendant  and  moves  the  court  for  an  order  re- 
quiring the  costs  in  this  case,  which  have  accrued  in  this 
case  since  the  filing  of  the  defendant's  offer  to  confess 
judgment^  to  be  taxed  to  plaintiff. 

"  Brown  &  Ryan  Bros., 

''AUy8.forDeJlBo8eJ' 
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There  seems  to  have  been  several  affidavits  filed  as  well 
in  support  as  in  resistance  of  the  said  motion,  but  as  they 
were  not  preserved  by  a  bill  of  exceptions  they  cannot  be 
considered  here.  There  was  also  a  cross-motion  by  .plain- 
tiff to  tax  the  costs  to  defendant. 

The  court  overruled  the  motion  of  defendant  and  sus- 
tained that  of  the  plaintiff.  The  defendant  thereupon 
brings  the  cause  to  this  court  on  error,  and  assigns  the  fol- 
lowing errors : 

"  1.  The  court  erred  in  not  sustaining  the  motion  of 
plaitktiff  herein  to  tax  the  costs  which  were  made  after  fil- 
ing of  offer  to  confess  judgment  to  the  defendant  herein. 

*^  2.  The  court  erred  in  taxing  the  costs  made  after  offer 
to  confess  judgment  to  plaintiff  herein. 

"  3.  The  court  erred  in  sustaining  the  motion  of  defend- 
ant herein  to  tax  all  costs  in  the  case  to  plaintiff  herein/' 

There  is  no  bri^f  by  either  party.  The  record  contains 
no  bill  of  costs,  nor  is  there  any  evidence  that  there  were 
any  costs  made  in  the  case  by  either  party  after  the  filing 
of  the  offer  to  confess  judgment,  nor  a  suggestion  even  as 
to  the  amount  of  costs  that  were  thus  made. 

Section  670  of  the  code  provides  as  follows: 

"After  an  action  for  the  recovery  of  money  is  brought, 
the  defendant  may  offer  in  court  to  confess  judgment  for 
part  of  the  amount  claimed  or  part  of  the  causes  involved 
in  the  action.  Whereupon  if  the  plaintiff  being  present 
refuses  to  accept  such  confession  of  judgment  in  full  of  his 
demands  against  the  defendant  in  the  action,  or,  having 
had  such  notice  that  the  offer  would  be  made,  of  its  amount, 
and  of  the  time  of  making  it,  as  the  court  shall  deem 
reasonable,  fail  to  attend,  and  on  the  trial  do  not  recover 
more  than  was  so  offered  to  be  confessed,  such  plaintiff 
shall  pay  all  the  costs  of  the  defendant  incurred  after  the 
offer,''  etc. 

Section  565  also  provides  that,  ^Hhe  defendant  in  an 
action  for  the  recoveiy  of  money  only,  may  at  any  time  be- 
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fore  the  trial  serve  upon  the  plaintiff  or  his  attorney  an 
offer  in  writing  to  allow  judgment  to  be  taken  against  him 
for  the  sum  specified  therein.  If  the  plaintiff  accept  the 
offer  and  give  notice  thereof  to  the  defendant  or  his  at- 
torney within  five  days  after  the  offer  is  served,  the  offer 
and  an  affidavit  that  the  notice  of  acceptance  was  delivered 
in  the  time  limited  may  be  filed  by  the  plaintiff,  or  the 
defendant  may  file  the  acceptance  with  a  copy  of  the  offer 
verified  by  aflSdavit ;  and  in  either  case  the  offer  and  ac- 
ceptance shall  be  noted  in  the  journal,  and  judgment  shall 
be  rendered  accordingly.  If  the  notice  of  acceptance  be 
not  given  in  the  period  limited,  the  offer  shall  be  deemed 
withdrawn  and  shall  not  be  given  in  evidence  or  mentioned 
on  the  trial.  If  the  plaintiff  fails  to  obtain  judgment  for 
more  than  was  offered  by  the  defendant,  he  shall  pay  the 
defendant's  costs  from  the  time  of  the  offer." 

Section  1004  also  contains  a  provision  on  the  subject  of 
offers  to  confess  judgment.  But  as  that  section  applies 
only  to  justices  courts  it  will  not  be  noticed  further. 

The  offer  of  the  defendant  not  having  been  made  in  open 
court,  nor  served  on  the  plaintiff  in  the  court  below  out  of 
court,  does  not  come  within  the  provision  of  either  section, 
and  was  therefore  unavailing  to  throw  the  costs  m^de 
after  its  being  filed. in  the  clerk's  office  upon  the  plaintiff 
below,  even  if  it  appeared  that  any  costs  were  made  in  said 
court  after  the  filing  of  such  offer. 

The  judgment  and  order  of  the  district  court  are  there- 
fore affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


JANUARY  TERM,  1886.  533 

Uppfalt  V.  Nelson. 

W~6ffl 
I  30194 

<3usT  Uppfalt,  plaintiff  in  error,  v.  John  Nedson,  ;  is  m\ 

defendant  in  error.  ri8~^ 

I  39    186 

^ectment:  flbadings.  Where  in  an  action  for  the  reooveiy 
of  real  property  the  answer  of  the  defendant  put  in  issue  the 
title  of  the  plaintiff,  hut  alleged  no  eqnitahle  defense,  a  finding 
and  judgment  for  the  plaintiff  upheld,  notwithstanding  there 
was  evidence  which,  under  proper  allegations,  would  have  tended 
to  establish  an  equitable  defense. 

Error  to  the  district  court  for  CumiDg  county.  Tried 
below  before  Post,  J.,  sitting  for  Crawford,  J. 

Parriah  &  Lewis  and  Uriah  Bruner^  for  plaintiff  in 
error. 

T.  if.  Franse,  for  defendant  in  error. 

Cobb,  Ch.  J. 

This  was  an  action  for  the  recovery  of  a  tract  of  land, 
together  with  compensation  for  the  use  thereof  while  in 
the  alleged  unlawful  possession  of  the  defendant.  It  was 
such  an  action  as  before  the  code  was  called  an  action  of 
ejectment.  But  many  years  before  the  adoption  of  the 
code  the  legislatures  of  most  of  the  states  had  abolished 
the  most  of  the  artificial  and  technical  features  of  the 
action  of  ejectment  as  described  by  the  common  law 
writers;  and  yet  it  remained  a  common  law  remedy," as 
distinguished  from  equitable  ones,  and  since  the  adoption 
of  the  code  it  remains  "the  remedy  generally  made  avail- 
able for  the  trial  of  title  to  land."  See  note  to  Chase's 
Blackstone,  p.  733. 

The  statute  of  Nebraska,  section   626  of  the  code  of  - 
civil  procedure,  provides  as  follows : 

"  In  an  action  for  the  recovery  of  real  property,  it  shall 
be  sufficient  if  the  plaintiff  state  in  his  petition  that  he  has 
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a  legal  estate  therein,  and  is  entitled  to  the  possession 
thereof,  describing  the  same  *  *  *  ^ud  that  the 
defendant  unlawfully  keeps  him  out  of  possession.  *  *  *'* 

Section  627  also  provides  that,  *'It  shall  be  suflGcient  in 
such  action  if  the  defendant  in  his  answer  deny,  generally, 
the  title  alleged  in  the  petition,  or  that  he  withholds  pos- 
session, as  the  case  may  be;  but  if  he  deny  the  title  of  the 
plaintiff  possession  by  the  defendant  shall  be  taken  as  ad- 
mitted.      *     *     *>' 

Now  I  understand  the  meaning  of  these  two  sections, 
taken  together,  to  be  that  this  action  is  based  primarily 
upon  the  legal  title  on  the  part  of  the  plaintiff,  but  also 
depending  upon  his  having  also  the  right  of  immediate 
po:5session.  The  lettei:  of  the  statute  would  seem  to  con- 
fine the  defendant  to  a  legal  defense  in  so  far  as  he  may 
seek  to  dispute  the  legal  title  of  the  plaintiff;  but  afler 
admitting  the  legal  title  of  the  plaintiff  he  may  doubtless 
plead,  and  upon  the  trial  prove,  any  fact  or  facts  which 
upon  recognized  principles  of  equity  would  defeat  the 
claim  of  the  plaintiff  to  the  immediate  possession  of  the 
land.  It  will  be  seen,  upon  an  examination  of  the  section ' 
of  the  code  last  quoted,  that  such  an  answer  on  the  part  of 
the  defendant  would  be  altogether  consistent  with  the 
actual  possession  of  the  land  by  the  defendant,  and  in 
point  of  fact  it  is  usually  the  case  that  the  facts  and  cir- 
cumstances of  such  possession  constitute  an  important  part 
of  such  equitable  defense. 

To  apply  the  above  observations  to  the  case  at  bar,  the 
petition  of  the  plaintiff  in  the  court  below  seems  to  be  in 
due  and  approved  form.  The  answer  of  the  defendant  ia 
said  court  is  equally  unexceptionable  in  form  for  the  pur- 
pose of  presenting  an  issue  upon  the  legal  title  of  the  plain- 
tiff. Such  legal  title  it  not  only  does  not  admit,  but 
directly  denies,  and  it  fails  to  state  a  single  fact  of  an  equi- 
table character  or  which  tends  to  invoke  the  equitable 
powers  of  the  court. 
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This  court  has  often  repeated  that  proper  allegations  in 
pleadings  are  as  necessary  to  a  judgment  as  are  the  proofs 
to  sustain  such  allegations;  neither  can  be  dispensed  with 
in  contested  cases. 

Having  carefully  examined  the  evidence  in  the  case  as 
preserved  in  the  bill  of  exceptions,  there  remains  no  doubt 
on  the  mind  of  the  writer  that  the  legal  title  to  the  land  is 
in  the  defendant  in  error,  the  plaintiff  in  the  court  below. 
Had  there  been  such  pleadings  as  were  necessary  to  lay  a 
proper  foundation  for  the  evidence  introduced  by  the  de- 
fendant and  received  by  the  court  over  the  objection  of  the 
plaintiff,  tending  to  show  his  equitable  rights  growing  out 
of  his  transactions  with  the  former  owner  of  the  land  be- 
fore the  proper  recording  of  plaintiff's  deed,  and  other  cir- 
cumstances, such  evidence  would  have  been  deemed  entitled 
to  very  great  weight  in  the  disposition  of  the  case.  But 
for  the  want  of  such  allegations  in  the  pleadings  it  must  be 
presumed  that  although  the  objection  to  the  introduction 
of  such  evidence  was  overruled  by  the  trial  court,  its  final 
consideration  was  refused,  and  in  this  I  conceive  there  was 
no  error. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 
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"iF~536  ' 
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i|j3o|  The  State  of  Nebraska,  for  the  use  of  Cumino 
County,  plaintiff  in  error,  v.  James  Moran, 
Sen.,  defendant  in  brror. 

Becognizance.  In  an  action  on  a  recognizance  taken  by  a  justice 
in  a  proceeding  before  him,  nnder  the  provifiions  of  chapter  37 
of  the  Compiled  Statutes,  Held,  That  snch  recognizance  was 
binding  upon  the  security  thereunto  although  the  same  was  not 
recorded  by  the  justice  in  his  docket  and  was  signed  by  the  par. 
ties  thereto. 

Error  to  the  district  court  for  CumiDg  oouDfy.  Tried 
below  before  Barnes,  J. 

Wilbur  F.  Bryant  and  T.  M.  Frame,  for  plaintiff  in 
error. 

E,  K.  Valentine^  for  defendant  in  error. 

Ck)BB,  Ch.  J., 

This  action  was  brought  in  the  district  court  of  Cuming 
county  by  the  state,  for  the  use  of  Cuming  county,  plain- 
tiff, against  James  Moran,  Jr.,  and  James  Moran,  Sr.,  de- 
fendants. The  defendant,  James  Moran,  Sr.,  was  served 
with  process,  appeared,  and  answered.  James  Moran,  Jr., 
was  not  served,  and  did  not  appear  in  the  case.  The  cause 
was  tried  to  the  court  without  a  jury.  There  was  a  find- 
ing and  Judgment  for  the  answering  defendant,  and  the 
cause  is  brought  to  this  court  on  error  by  the  state. 

It  appears  from  the  pleadings  and  bill  of  exceptions 
that  on  the  13th  day  of  February,  1882,  James  Moran,  Jr., 
was  arrested  upon  a  warrant  issued  by  H.  J.  Stevens,  a 
justice  of  the  peace  of  Cuming  county,  and  brought  before 
said  justice  on  a  charge  of  bastardy  by  an  unmarried  wo- 
man whose  name  it  is  deemed  unnecessary  to  give  for  the 
purposes  of  this  case.     There  was  an  examination  before 
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the  justice  in  accordance  with  the  provisions  of  section  1 
of  chapter  37  of  the  Compiled  Statutes.  That  thereupon 
the  said  justice  found  probable  cause  for  the  said  charge? 
and  ordered  the  said  James  Moran,  Jr.,  "to  enter  bail  to 
appear  at  the  next  term  of  the  district  court  in  and  for 
Cuming  county,  and  in  default  thereof,  of  giving  bond  of 
$500  to  appear  as  above  ordered,  to  stand  committed  to 
the  jail  of  Cuming  county.  Whereupon  said  James  Moran, 
Jr.,  submitted  his  bond  with  James  Moran,  Sr.,  as  his 
surety  thereto  for  his  appearance,  which  bond  was  duly 
approved''  by  said  justice  in  the  sum  of  $500.  It  fur- 
ther appears  that  at  the  next  regular  term  of  the  district 
court  of  Cuming  county  the  said  James  Moran,  Jr.,  ap. 
peared  and  entered  his  plea  of  not  guilty  to  said  charge 
of  bastardy,  whereupon  a  trial  was  had  to  a  jury,  which 
found  the  defendant  guilty.  Thereupon  the  said  defend- 
ant made  a  motion  for  a  new  trial,  which  was  overruled, 
and  thereupon  it  was  by  the  court  "ordered  and  adjudged 
that  said  James  Moran,  Jr.,  is  the  reputed  father  of  the 
child  of  the  prosecutrix  *  *  *  that  said  James 
Moran,  Jr.,  pay  the  costs  of  this  prosecution  and  pay 
*  *  *  or  her  order,  for  the  maintenance  and 
support  of  said  child,  eighty  dollars  per  year  until  said 
child  be  fourteen  years  old  or  until  further  ordered  by  this 
court,"  etc.,  and  further  ordered  that  said  James  Moran,  Jr., 
give  security  in  the  sum  of  five  hundred  dollars  for  the  per- 
formance of  the  said  orders  of  the  court,  and  that  if  he 
neglect  or  refuse  to  give  security  as  aforesaid,  and  to  pay 
the  costs  of  said  prosecution,  "  he  shall  stand  committed  to 
the  jail  of  the  county,  to  remain  until  lie  shall  comply  with 
the  order  of  this  court." 

It  further  appears  that  afterwards  and  on  the  21st  day 
of  March,  1882,  the  said  cause  came  on  again  for  hearing 
on  a  motion  of  plaintiff  to  forfeit  the  bond  in  said  cause, 
"and  thereupon  the  said  James  Moran,  Jr.,  and  James 
Moran,  Sr.,  were  each  three  times  solemnly  called  in  open 
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court,  and  appeared  not,  and  the  court  adjudged  said  bond 
forfeited,  and  ordered  a  capias  to  issue  for  the  said  James 
Moran,  Jr.,*'  etc. 

Upon  the  trial  of  the  case  at  bar  the  defendant  James 
Moran,  Sr.,  objected  to  the  introduction  in  evidence  of  the 
record  as  above,  and  especially  of  the  said  recognizance  or 
bond,  on  the  ground  that  the  same  was  not  such  an  instru- 
ment as  is  authorized  by  law  to  be  taken  by  a  justice  of 
the  peace,  and  hence  is  not  binding  upon  the  parties.  And 
although  such  objection  was  overrule<l  by  the  court  on  the 
trial  and  the  record  and  bond  or  recognizance  admitted  in 
evidence,  yet  the  court  finally  found  "  the  facts  to  be  that 
a  bond  was  taken  in  this  cause  by  the  justice  instead  of  a  re- 
cognizance, and  that  the  bond  taken  was  not  in  law  such  a 
recognizance  as  the  justice  could  take,  and  was  not  entered 
of  record  in  his  docket.  The  court  therefore  finds  for  the 
defendant.'^ 

The  only  question  then  for  the  consideration  of  this 
court  is,  whether  the  surety,  James  Moran,  Sr.,  is  legally 
bound  for  the  penalty  fixed  by  the  said  justice  and  con- 
tained in  the  bond  or  recognizance  required  to  be  given  for 
the  appearance  of  the  said  James  Moran,  Jr.,  and  for  his 
abiding  the  order  of  the  court  on  said  accusation.  The  re- 
cognizance or  bond  is  in  the  following  form: 

"  The  State  of  Nebraska,  \ 
Cuming  County.  J     ' 

"  Be  it  remembered  that  we,  James  Moran,  Jr.,  of  Cum- 
ing county,  Nebraska,  as  principal,  and  James  Moran,  Sr., 
as  surety,  do  hereby  acknowledge  ourselves  indebted  to  the 
State  of  Nebraska,  for  the  use  of  Cuming  county,  in  the 
penal  sum  of  $500,  to  be  well  and  truly  paid  if  default  le 
made  in  the  following  conditions:  Whereas,  the  said  James 
Moran,  Jr.,  has  been  arrested  upon  a  warrant  issued  by  H. 
J.  Stevens,  a  justice  of  the  peace  in  and  for  Cuming  county, 
'Neb.,  West  Point  precinct,  upon  the  complaint  of  *  *  * 
an   unmarried  woman  resident  of  said  county,  for  being 
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the  father  of  a  bastard  child  of  which  said  *  *  ♦ 
was  delivered  June  18,  1881.  The  condition  of  this  re- 
cognizance is  such  if  the  said  James  Moran,  Jr.,  shall  ap- 
pear at  the  next  term  of  the  district  court  to  be  held  in  and 
for  Cuming  county,  Neb.,  to  answer  such  accusation  and  to 
abide  the  order  of  the  court  therein,  then  this  recognizance 
to  be  null  and  void,  otherwise  in  full  force  and  effect. 
"[Signed]  James  Moran,  Jr. 

"James  Moran,  Sr.'^ 

"Taken  and  acknowledged  before  me  this  13th  day  of 
February,  1882. 

"  Signed,  H.  J.  Stevens, 

^^  Justice  of  the  Peaee" 

The  proceedings  in  the  original  cast,  including  the  recog^ 
nizance  for  the  appearance  of  the  accused,  seem  to  huvo 
been  substantially  in  accordance  with  the  forms  of  procedure 
as  contained  in  an  approved  and  standard  work  on  practice 
in  justices  court,  and  to  be  in  conformity  with  the  require- 
ments of  the  statute. 

The  point  is  made  by  counsel  in  his  brief  that  no  testi- 
mony was  admissible,  for  the  reason  that  the  petition  does 
not  state  a  cause  of  action  on  the  following  grounds : 

"  1.  The  conditions  and  obligations  of  the  said  recogni- 
zance are  not  set  out,  and  a  failure  of  said  obligation  averred 
as  by  law  required. 

"  2.  It  does  not  aver  that  James  Moran,  Jr.,  principal 
obligee,  failed  to  appear  and  abide  the  order  of  the  district 
court  of  Cuming  county,  Nebraska,'  at  its  next  term  after 
the  making  of  the  allied  recognizance,  or  at  any  term  of 
that  court 

"  8.  It  does  not  state  before  whom  said  alleged  recog- 
nizance was  entered  into. 

"  4.  It  is  silent  on  the  following  necessary  averments : 
^A  recognizance  must  be  filed  or  made  a  record  of  a  court 
to  sustain  a  suit,  and  must  be  so  averred  in  the  petition^ 
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It  should  also  be  averred  that  the  default  in  not  comply- 
ing with  the  conditions  of  the  recognizance  was  entered  of 
record.' 

"  5.  It  does  not  aver  that  said  alleged  recognizance  was 
^ver  filed  by  the  justice  of  the  peace,  or  that  he  certified 
the  same  to  the  clerk  of  the  district  court^  as  by  statute 
required/^ 

Some  of  the  above  points  of  objection  would  probably 
be  good  under  a  strict  and  technical  system  of  pleadings 
but  under  a  liberal  system  like  ours,  I  think  the  court 
-committed  no  error  in  receiving  the  testimony.  Besides^ 
the  counsel  presenting  said  points  is  not  here  attacking,  but 
seeking  to  sustain,  the  judgment  of  the  district  court.  The 
main  question  in  the  q^use — that  arising  upon  the  recogni- 
.zance — not  having  been  entered  on  the  docket  of  the  justice, 
and  its  having  been  signed  by  the  parties,  was  fully  dis. 
trussed  in  this  court  in  the  case  of  King  v.  The  StatCj  ante 
p.  375,  and  to  that  case  I  refer  for  the  reasons  and  authority 
upon  which  I  come  to  the  conclusion  that  the  district  court 
«rred  in  its  finding  of  &ct,  that  the  bond  taken  by  the  justice 
was  not  in  law  such  a  recognizance  as  the  justice  could 
take,  and  in  finding  for  the  defendant.  By  reference  to  the 
opinion  in  that  case,  it  will  be  seen  that  a  recognizance  will 
be  considered  of  record  although  never  recorded  by  the. 
justice  taking  it,  and  that  it  becomes  such  upon  being 
returned  to  the  proper  court  and  there  placed  on  file.  The 
judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  law. 

ReVEBSED  and  BEMAl!n>ED. 

The  other  judges  concur. 
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Geobge  W.  Adams,  plaintiff  in  error,  v.  Joseph    if  JJll 
N.  Thompson,  defendant  in  error.  i8  541 

86    411 

Action  on  Appeal  Bond:   bbtoppel.  Suit  broaght  on  an  under-    40  451 
'  taking  or  bond  entered  into  for  the  purpose  of  appealing  from  lis  64il 
thejndgmentofajnsticeof  the  peace;  Held,  That  the  defend-    -^  ^' 
ant  was  estopped  to  deny  that  an  appeal  had  been  taken  in  the    58   196| 
case,  in  contradiction  of  his  undertaking  or  bond  executed  in 
conformity  to  the  statute  for  the  purj^se  of  perfecting  an  appeal, 
although  the  same  was  filed  with  the  justice  of  the  peace  after 
the  expiration  of  the  time  limited  for  that  purpose;  and  the  said 
appeal  was  dismissed  in  the  district  court  for  the  reason  of  said 
undertaking  or  bond  having  been  filed  out  of  time.    Gudtner 
V.  KUpairick,  14  Neb.,  347. 

Error  to  the  district  court  for  Cass  couDty.     Tried  be- 
low before  Pound,  J. 

JSeeson  &  StUlivan^  for  plaintiff  in  error. 

H.  D.  Travis  and  OrUea  &  Ramsetfy  for  defendant  in 
error. 

Cobb,  Ch.  J. 

It  appears  from  the  record  in  this  case  that  the  defend* . 
ant  in  error,  Joseph  N.  Thompson,  in  a  certain  action 
before  G.  C.  Cleghorn,  a  jastice  of  the  peace  of  Cass  county, 
recovered  a  judgment  against  one  William  "W.  Riggs,  on 
the  11th  day  of  September,  1882,  for  the  sum  of  two  hun- 
dred dollars  and  costs.  That  for  the  purpose  of  appealing 
said  judgment  to  the  district  court,  the  plaintiff  in  error, 
George  W.  Adams,  executed  an  appeal  bond  in  said  case 
in  the  usual  form.  This  bond  bore  no  date  on  its.  face, 
but  was  endorsed  by  the  said  justice  as  follows:  "Received 
this  bond  this  22d  day  of  September,  1882,  and  approved 
the  same  as  to  form  and  sufficiency,  and  not  as  to  time,  it 
being  the  eleventh  day  after  judgment,  and  does  not  oper- 
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ate  as  stay  of  execution/'  At  the  following  term  of  the 
district  court,  the  said  appeal  having  been  docketed  in  said 
court,  was,  on  motion  of  the  said  Thompson,  appellee,  dis- 
missedy  and  the  judgment  affirmed,  for  the  reason  that  the 
said  appeal  had  not  been  taken  within  the  time  provided 
by  law.  Upon  the  said  order  of  dismissal  being  certified 
to  said  justice  of  the  peace,  as  required  by  law,  an  execu- 
tion was  duly  issued  against  the  said  Biggs  thereon,  placed 
in  the  hands  of  a  constable  for  service,  and  by  him  returned 
wholly  unsatisfied  for  the  want  of  goods  of  the  said  Kiggs 
whereon  to  levy  the  same. 

Thereupon  the  said  Joseph  N.  Thompson  brought  his 
action  in  the  district  court  against  the  said  George  W. 
Adams  on  the  said  appeal  bond.  The  said  Adams  filed 
his  answer  in  said  action  in  which  he  denied  that  the  said 
William  W.  tliggs  ever  appealed  the  said  action  from  the 
said  justice,  or  that  he  ever  caused  the  said  bond  to  be  ap- 
proved by  the  said  justice,  or  that  the  same  ever  was  in 
fact  approved  by  him,  and  averred  that  the  said  justice  re- 
fused to  approve  said  bond.  Also  that  the  said  first  action 
was  dismissed  out  of  the  said  district  court  on  motion  of 
the  .said  plaintifi",  for  the  reason  that  said  bond  was  not 
given  within  the  time  required  by  law,  etc. 

The  cause  was  tried  to  the  court,  which  found  the  issues 
for  the  plaintiff,  and  rendered  judgment  for  him  in  the  sum 
of  three  hundred  thirty-six  dollars  and  ninety-seven  cents, 
besides  costs.  The  defendant  brings  the  cause  to  this  court 
on  error. 

The  question  presented  by  the  record  is,  whether  a  per- 
son who  voluntarily  becomes  security  for  a  losing  party  in 
an  action  before  a  justice  of  the  peace  or  other  inferior 
court  for  the  purpose  of  enabling  such  party  to  appeal  to 
the  appellate  court,  upon  the  failure  of  such  appeal  on  ac- 
count of  the  same  not  having  been  taken  within  the  time 
limited  by  law,  will  be  held  to  the  terms  of  such  suretyship 
notwithstanding  such  failure  of  the  appeal. 
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The  purpose  and  object  of  an  appeal  in  judicial  proceed- 
ings is  generally  two-fold  :  1.  To  enable  the  losing  party 
to  obtain  a  new  trial  in  a  higher  court,  and  thereby  possi- 
bly escape  what  he  conceives  to  be  an  unjust  judgment; 
and,  2.  To  stay  the  issuance  of  an  execution  against  him. 
Hence  it  cannot  generally  be  said  that  when  the  appellant 
fails  to  obtain  a  new  trial  he  fails  in  the  whole  object  and 
purpose  of  his  appeal,  as  he  has  usually  enjoyed  the  bene- 
fit of  the  stay  of  execution.  But  plaintiff  in  error  claims 
that  this  case  is  an  exception  in  that  respect,  and  because  of 
the  endorsement  by  the  justice  of  the  peace  on  the  bond  that 
the  same  was  not  approved  *^as  to  time,  it  being  the  eleventh 
day  after  judgment,  and  does  not  operate  as  stay  of  execu- 
tion," and  as  the  court  refused  to  approve  the  said  bond 
and  appeal,  the  office  of  securing  a  new  trial  of  the  cause 
in  the  appellate  court,  that  the  whole  proceeding  was  abor- 
tive and  of  no  effect  to  bind  the  maker  of  the  bond.  In 
support  of  this  proposition  counsel  cited  cases,  most  of 
which  are  cases  arising  upon  incomplete  delivery  of  official 
bonds,  deeds  of  land,  and  commercial  paper,  and  none  of 
them  exactly  in  point  to  the  case  at  bar.  There  is  a  broad 
distinction  between  such  cases  and  one  like  that  under  con- 
sideration, where  a  party  to  a  proceeding  in  court  presents 
a  paper  which  immediately  upon  such  presentation  becomes 
a  part  of  the  record.  No  question  of  delivery  or  accept- 
ance can,  in  my  judgment,  arise  in  such  case.  As  to  the 
point  whether  the  giving  of  the  appeal  bond  under  consid- 
eration did,  in  point  of  fact  or  of  law,  stay  the  issuance  of 
an  execution,  notwithstanding  the  peculiar  endorsement  of 
the  justice,  it  is  quite  evident  that  it  was  given  that  ef- 
fect by  the  plaintiff  in  that  court,  as  no  execution  was  is- 
sued or  applied  for,  so  far  as  the  record  shows.  And  had 
one  been  issued  by  the  justice,  after  the  filing  of  the  bond 
it  would  doubtless  have  been  enjoined.  A  justice  of  the 
peace  doubtless  has  control  of  his  own  records,  and  has  the 
power  to  reject  or  return  a  paper  presented  for  approval 
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and  filing  clearly  out  of  time.  But  when,  instead  of  re- 
jecting or  returning  it,  he  endorses  even  a  qualified  ap- 
proval upon  and  places  it  on  file,  thus  making  it  a  part  of 
the  record  of  the  case,  he  is  in  his  future  action  bound  to 
recognize  it  as  such. 

But  while  the  justice  is  estopped  hy  the  record  which 
he  has  made,  the  party  who  has  procured  the  same  to  be 
made  is  equally  estopped  to  deny  its  legal  effect,  and  equally 
BO  is  his  bondsman  or  security. 

The  question  of  law  involved  in  this  case  was  before  this 
court  in  the  case  of  Gudtner  v.  Kilpatnckj  14  Neb.,  347. 
The  only  difference  between  that  case  and  the  caae  at  bar 
is,  that  there  the  appeal  was  taken  in  time,  but  the  dis- 
trict court  dismissed  it,  holding  that  the  case  was  not  ap- 
pealable, the  judgment  before  the  justice  having  been  taken 
and  rendered  upon  default  of  and  in  the  absence  of  the 
defendant,  etc.  After  a  pretty  thorough  examination  of 
authorities  we  held  in  that  case  that  the  defendants — ^the 
defendant  in  the  justice's  court  as  well  as  his  security  hav- 
ing signed  the  appeal  bond  and  been  sued  thereon — ^were 
estopped  to  deny  that  an  appeal  had  been  taken  in  the  case^ 
etc.,  and  so  reversed  the  judgment  of  the  district  court  in 
favor  of  the  defendants,  and  I  see  no  suflScient  reason  for 
reversing*  the  conclusion  to  which  we  were  led  by  the  au- 
thorities and  reasons  then  considered. 

The  judgment  of  the  district  court  is  affirmed. 

JUBGHENT  AFFIRMED. 
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D.  E.  Sedgwick,  appellee,  v.  Geo.  W.  Dixon  et  al., 

APPELLANTS. 

1.  Usury.  Where  a  promissory  note  secured  by  mortgage  based  in 
part  upon  an  nsnrions  conMderation  is  transferred  before  ma- 
turity to  a  bona  fide  purchaser  for  value,  without  notice,  and  in 
the  usual  course  of  business,  he  takes  it  free  ftom  the  defense  of 
usury.     Wortendyke  v,  Meehan,  9  Neb.,  221. 

2l  Attorney's  Fee.  An  attorney's  fee  under  the  act  of  February 
18,  1872,  when  allowable  should  ''be  fixed"  and  allowed  by  the 
trial  court  upon  a  recovery  of  judgment  by  a  plaintiff,  and  when 
once  fixed  within  the  statutory  limits  the  amount  thereof  will 
not  be  changed  by  the  supreme  court. 

Appeal  from  York  county  district  conrt  Heard  below 
before  Norval,  J. 

8coU  &  Gilbert,  for  appellants. 
Sedgmch  &  Powers  for  appellee. 

Cobb,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  York 
county  to  foreclose  a  mortgage  executed  on  real  property 
situated  in  the  said  county  by  the  appellants  to  the  Phoenix 
Mutual  Life  Insurance  Company.  Judgment  was  ren- 
dered for  the  plaintiff  in  the  district  court,  and  the  cause  is 
brought  to  this  court  on  appeal  by  the  defendants. 

The  only  defense  presented  by  the  pleadings  is,  that  the 
consideration  for  the  note  to  secure  which  the  mortgage 
was  given  was  usurious.  And  defendants  set  out  in  their 
answer  the  facts  upon  which  their  said  plea  of  usury  is 
based:  1.  That  said  Phoenix  Mutual  Life  Insurance  Com- 
pany agreed  to  loan  the  defendants  the  sum  of  seven  hun* 
dred  dollars  for  five  years  at  ten  per  cent  interest  payable 
35 
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semi-annually,  but  that  said  Phoenix  Mutual  Life  Iusu]> 
anoe  Company  only  actually  paid  or  delivered  to  said  de- 
fendants the  sum  of  six  hundred  and  eighteen  dollars,  and 
took  therefor  their  principal  note,  due  in  five  years  and 
twenty-two  days,  for  seven  hundred  dollars,  and  their  nine 
interest  or  coupon  notes  for  thirty-five  dollars  each,  and 
one  interest  or  coupon  note  for  thirty-nine  dollars  and 
twenty-seven  cents. 

Defendants  also  deny  in  their  answer  that  Juliette  H. 
Lawrence  and  Frank  Tipton  purchased  the  said  note  and 
mortgage  in  good  faith  and  before  the  maturity  thereof, 
but  allege  that  they  purchased  the  same  with  full  knowl- 
edge of  the  facts  in  the  said  answer  before  stated,  etc. 

If  the  note  was  usurious  in  the  hands  of  the  Phoenix 
Mutual  Life  Insurance  Company,  but  was  by  it  sold  before 
nVaturity  to  a  purchaser  who  received  it  bona  fide  for  value 
and  in  the  usual  course  of  business,  and  who  afterwards 
transferred  it  to  the  plaintiff,  then  the  defense  must  fail  as 
completely  as  though  there  were  nothing  in  the  pleadings 
or  proof  to  establish  usury  in  the  inception  of  the  trans- 
action. 

It  appears  from  the  pleadings  and  testimony  that  the 
note  became  due  on  the  first  day  of  May,  1883,  and  that 
on  the  28th  day  of  March,  of  the  same  year,  the  note  was 
sold  and  assigned  to  Juliette  H.  Lawrence  for  its  value, 
and  without  notice  of  its  usurious  character.  Mrs.  Law- 
rence having  been  called  to  the  stand  to  prove  the  above 
facts  was  submitted  to  a  searching  cross-examination.  But 
from  the  findings  of  the  court  we  must  presume  that  she 
sustained  herself  throughout,  not  only  in  the  assertion  of 
her  own  bona  fides  and  want  of  notice  or  knowledge  of  the 
usurious  character  of  the  note,  if  such  it  had,  but  of  its 
having  been  purchased  by  herself  without  the  intervention 
of  an  agent,  and  in  the  usual  course  of  her  oion  business; 
and  I  cannot  say  that  there  was  not  sufficient  evidence  be- 
fore the  court  to  sustain  such  findings. 
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Having  reached  the  above  conclusion  it  becomes  unneces- 
sary to  examine  whether  the  transaction  was  usurious  as 
between  the  original  parties  to  the  note,  or  the  subordinate 
question  as  to  whether  Moore  and  Ocoboc  were  the  agents 
of  the  leaner  or  of  the  borrower,  or  the  question  raised  by 
counsel  for  the  plaintiff,  whether  upon  the  assumption  that 
the  husband  of  Juliette  H.  La^vrence  acted  as  her  agent  in 
the  purchase  of  said  note  it  was  incumbent  upon  the  plain- 
tiff to  negative  his  knowledge  or  notice  of  the  usurious 
character  of  the  note,  if  such  it  had,  or  whether  on  the 
other  hand  the  burden  of  proof  again  shifted  upon  proof  of 
the  bana  fides  and  want  of  knowledge  or  notice  of  the  pur- 
chaser herself.  These  are  all  interesting  questions,  but  a 
press  of  business  and  the  near  approach  of  the  next  term 
admonish  me  to  resist  the  temptation  to  enter  upon  their 
discussion  at  this  time. 

The  note  in  this  case  contained  a  clause  for  the  payment 
of  an  attorney's  fee  equal  to  ten  per  cent  of  the  amount 
found  due  to  the  holder  of  the  note  in  case  of  its  collection 
by  law.  The  district  court  found  that  fifty  dollars  was  a 
reasonable  attorney's  fee  for  the  services  performed  in  that, 
court,  and  awarded  the  plaintiff  that  sum.  Counsel  for 
appellee,  in  the  brief,  now  contend  that  as  by  reason  of  the 
appeal  to  this  court  appellants  having  made  further  service 
of  attorneys  necessary,  this  court  ought  to  award  them  an 
additional  sum. 

The  act  of  February  18,  1873,  Gen.  Stat.,  98,  which  was 
in  force  at  the  date  of  the  transaction  we  are  now  consider- 
ing, did  not  contemplate  the  naming  of  a  particular  or 
definite  sum  in  a  note  or  mortgage  which  the  maker 
would  pay  as  an  attorney's  fee,  but  it  simply  empowered 
the  court  in  the  class  of  cases  therein  mentioned  to  award 
to  the  plaintiff  an  attorney's  fee  not  exceeding  ten  per  cent 
of  the  recovery.  But  this  is  to  be  awarded  to  the  plain- 
tiff upon  "a  recovery  of  judgment,"  and   no  power  is 
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granted  this  court  to  enlarge  such  award  upon  affirming 
such  judgment  on  appeal. 

The  judgment* of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 


Henky'  Seling,  Peter  Fox,  James  Clark,  Jobiah 
Clark,  and  Frederick  Naubauer,  plaintipib 
IN  ERROR,  V.  The  State  of  Nebraska. 

1.  Criminal  Law:    house  bbeakino.    In  a  proflecntion  for  a 

yiolation  of  section  fifty-one  of  the  Criminal  Code,  where  it  la 
shown  that  the  accused  went  to  the  honse  of  another  in  the 
night  time  and  called  to  the  persons  within,  who  were  asleep, 
to  open  the  door,  falsely  stating  that  he  was  the  sheriff  of  the 
county  and  desired  to  serve  a  subpoena;  but  when  the  door  was 
opened  he  ordered  the  inmates  of  the  house  to  throw  up  their 
hands,  but  before  he  could  enter  the  house  the  door  was  closed, 
and  through  which  he  shot  twice,  and  then  forced  the  door  open 
and  entered  the  house,  this  was  held  to  be  sufficient  proof  of 
a  breaking  and  entering. 

2.     :    :    EVIDENCE.     The  fact  that  such  person  aft«p 

obtaining  admission  approached  the  head  of  the  family  in  his 
bed,  fired  ofi*  his  pistol,  and  presented  the  muzzle  thereof  to  the 
person,  ordering  him  in  a  threatening  manner  to  hold  up  his 
hands,  would  be  sufficient  proof  of  personal  violence  to  meet  the 
requirements  of  said  section  fifty-one. 

3.  Trial:    questions  fob  juby.    Questions  of  fact  are  for  the 

trial  jury  to  determine,  and  when  the  testimony  is  conflicting  a 
verdict  of  guilty  in  a  prosecution  for  a  misdemeanor  will  not  be 
set  aside  if  there  is  evidence  sufficient  to  sustain  it,  notwith- 
standing it  may  be  contradicted  by  the  testimony  on  the  part 
of  the  defense. 

Error  to  the  district  court  of  Adams  county.    Tried 
below  before  Morris,  J. 
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Hayes  &  Taggarty  for  plaintifis  in  error. 

William  Leese^  Attorney  Generaiy  and  A.  H.  Bowen, 
for  the  state. 


\y    Urn 

Plaintiffs  in  error  were  indicted  for  a  violation  of  sec- 
tion fifty-one  of  the  Criminal  Code.  Upon  trial  they  were 
found  guilty,  and  judgment  of  conviction  was  rendered  on 
the  verdict.  Three  questions  are  presented  for  decision  by 
'  their  brief.  The  first  is,  that  the  verdict  was  not  sustained 
by  sufficient  evidence.  The  plaintiffs  were  tried  jointly, 
but  the  contention  in  the  brief  is  separately  made,  and  it 
is  insisted  with  considerable  force  that  as  to  a  part  of  them 
at  least  the  verdict  should  be  set  aside.  The  bill  of  ex- 
ceptions is  quite  voluminous,  and  we  can  see  no  good  pur- 
pose to  be  subserved  by  a  critical  review  of  all  the  testi- 
mony. We  have  carefully  read  all  the  evidence,  and  find 
it  as  contradictory  as  it  is  possible  for  it  to  be.  The  wit- 
nesses for  the  state  speak  with  absolute  certainty  as  to  the 
identity  of  plaintiffs  in  error,  some  of  whom  they  knew  by 
their  faces,  although  they  were  partially  masked,  and 
some  by  their  voices,  while  each  defendant  as  positively 
testified  that  he  was  not  present  at  the  time  of  the  commis- 
sion of  the  offense,  and  knew  nothing  of  it  until  his  arrest 
after  the  finding  of  the  indictment,  and  by  the  testimony 
of  their  families  and. co-defendants  proved  that  they  were 
elsewhere  at  the  time  the  cripe  is  alleged  to  have  been 
committed.  Two  of  the  witnesses  for  the  defense  were, 
upon  cross-examination,  shown  to  have  been  criminals; 
one,  a  defendant,  admitting  that  he  had  been  twice  con- 
victed of  felonies,  and  the  other,  the  wife  of  a  defendant, 
having  cohabited  with  her  husband  in  adultery  for  a 
number  of  years  until  the  Monday  last  preceding  the  trial. 
Six  witnesses  testify  that  the .  reputation  of  the  principal 
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witness  on  the  part  of  the  state  for  truth  and  veracity  is 
bad,  while  five  testify  it  is  good.  Under  these  circumstances 
the  question  of  the  weight  of  the  testimony  of  each  wit- 
ness was  peculiarly  for  the  decision  of  the  jury.  Without 
discussing  any  of  the  testimony  as  applicable  to  each  one 
of  plaintiffs  in  error  it  is  suiBBcient  to  say  that  if  the  jury 
believed  the  testimony  of  the  witnesses  for  the  prosecution 
there  was  sufficient  to  sustain  the  verdict. 

The  second  contention  upon  the  part  of  plaintiffs  in 
error  is,  that  the  testimony  of  the  witnesses  for  the  state,  if 
true,  does  not  sustain  the  charge  of  breaking  into  the 
dwelling-house  of  the  witness  Hornback  as  charged  in  the 
indictment.  The  testimony  on  this  branch  of  the  case  is> 
in  substance,  that  soon  after  four  o'clock  on  the  morning 
of  the  26th  of  February,  1884,  while  it  was  yet  dark, 
plaintiffs  in  error  went  to  the  house  of  the  witness  and 
called.  This  call  awoke  Hornback,  who  was  asleep  with 
his  family  in  the  house,  and  he  inquired  who  was  there. 
The  answer  was,  "  The  sheriff  from  Hastings,  with  a  sub- 
poena." He  then  instructed  his  son  to  open  the  door. 
The  son  lighted  a  lamp  and  opened  the  door.  As  soon 
as  the  door  was  opened  he  was  ordered  to  throw  up  his 
hands,  which  he  declined  doing,  but  closed  the  door.  Two 
shots  were  then  fired,  the  balls  passing  through  the  door. 
The  door  was  broken  open,  when  the  assailants  entered,  firing 
two  additional  shots,  and  ordering  Mr.  Hornback  to  throw 
up  his  hands,  and  Mrs.  Hornback  to  get  out  of  bed  and 
dress  herself.  Three  pistols  were  pointed  at  Mr.  Horn- 
back,  yet  in  bed,  accompanied  with  the  order  to  throw  up 
his  hands.  No  further  notice  need  here  be  taken  of  what 
occurred  in  the  house.  This  is  sufficient  to  show  the 
breaking.     Wharton's  Crim.  Law,  §  765. 

The  third  contention  is  as  to  the  proof  of  personal  vio- 
lence. Upon  this  part  of  the  case  but  little  need  be  added 
to  what  we  have  already  said.  The  firing  of  four  pistol 
balls  into  a  house,  one  of  which,  from  the  direction  taken^ 
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might  quite  reasonably  be  presumed  to  have  been  aimed 
at  Mr.  Hornback,  would  seem  to  be  6u£Scient.  The  point- 
ing of  a  loaded  pistol  at  another  in  a  menacing  manner  is 
an  assault.  Wharton's  Crim.  Law,  §  606.  Would  the 
pointing  of  three  loaded  pistols  in  such  a  manner  be  any 
the  less  an  assault?  We  presume  not.  As  to  the  ultimate 
purpose  or  object  of  the  visit  we  are  left  in  doubt.  A  part 
of  Mr.  Hornback's  property  was  carried  out  of  the  house, 
but  when  he  called  his  assailants  by  name  and  told  them 
he  recognized  them  they  withdrew,  but  not  until  after  the 
commission  of  the  crime  charged  was  complete. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. . 


The  Village  of  Ponca,  plaintiff  in    error,  v. 
James  Crawford,  defendant  in  error. 

1.  Evidence.    The  rale  of  eTidence  which  predudee  the  proof  of 

the  contents  of  written  instruments  or  records  by  parol  testi- 
mony, does  not  preclude  oral  testimony  of  the  existence  of  snch 
instruments  or  records  preliminaiy  to  their  introduction  or 
proof  of  their  loss  or  destruction. 

2.  Discretion  of  Court.     The  order  of  introducing  eyidence  is 

discretionary  with  the  trial  court. 

3.  Error  Without  Prejudice.    A  judgment  wiU  not  be  reversed 

nor  a  verdict  set  aside  for  an  error  which  has  been  committed 
without  prejudice  to  the  party  complaining. 

4.  Personal  Injuries:    damages:    evidence.     Where  in  an 

action  for  damages  resulting  from  personal  injuries  a  physician, 
being  a  son  of  plaintiff,  was  permitted  to  testify,  over  the  ob- 
jection of  defendant,  to  the  opinions  expressed  by  consulting 
physicians  who  were  called  to  examine  plaintiff  as  to  the  re- 
sults of  the  ii^jury,  it  was  Hddj  To  be  error,  the  testimony  being 
incompetent  and  hearsay. 
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Error  to  the  district  court  of  Dixon  county.  Tried  be- 
low before  Crawford,  J. 

Oantt  &  Norris,  for  plaintiff  in  error. 

X.  8.  Fawoett  and  Barnes  Bro8.,  for  defendant  in  error. 

Reese,  J. 

Tliis  action  was  instituted  in  the  district  court  by  de- 
fendant in  error  to  recover  damages  allied  to  have  been 
sustained  by  reason  of  personal  injuries  suffered  in  the 
corporate  limits  of  defendant,  by  falling  from  the  end  of 
a  sidewalk  onto  a  "saw-bench"  and  other  obstructions 
which  had  been  left  lying  at  the  end  of  the  sidewalk. 
The  sidewalk  was  laid  along  the  east  side  of  Union  street 
from  Third  street  south,  along  the  west  side  of  a  building 
to  its  south-west  corner,  where  it  terminated  at  a  height  of 
about  three  feet  above  the  ground,  and  without  any  steps 
or  other  convenient  way  of  getting  onto  or  off  the  sidewalk. 
The  night  of  the  accident  was  a  dark  one.  Defendant  in 
error,  being  a  stranger  in  the  village,  and  desirous  of  pass- 
ing south  on  Union  street,  took  the  sidewalk  referred  to, 
following  it  to  the  end,  where  he  discovered  the  termina- 
tion of  the  walk  by  the  dark  appearance  in  front  of  him, 
but  supposing  it  had  been  provided  with  steps  or  other 
convenient  method  of  descent,  placed  one  foot  on  the  end 
of  the  sidewalk  and  reached  down  with  the  other,  "feeling" 
for  the  step.  He  lost  his  balance  and  fell,  receiving  the 
injury  complained  of.  The  trial  resulted  in  a  verdict  in 
favor  of  defendant  in  error  for  $1,100.00,  upon  which 
judgment  was  rendered.  Plaintiff  in  error  brings  the 
case  to  this  court,  and  seeks  a  review.  The  questions  pre- 
sented for  discussion  will  be  noticed  in  the  order  in  which 
they  occur  in  the  brief  of  plaintiff  in  error. 

The  first  proposition  to  which  our  attention  is  called  is, 
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that  the  district  court  erred  in  overruling  a  motion  for  an 
order  on  defendant  in  error  requiring  him  to  make  his 
petition  more  definite  and  certain.  We  are  unable  to  find 
any  record  of  a  ruling  upon  this  motion^  and  as  an  answer 
to  the  petition  was  subsequently  filed,  we  must  presume 
the  motion  was  waived. 

On  the  trial  one  W.  H.  Clark  was  a  witness  for  the  pur- 
pose of  proving  certain  steps  taken  by  the  citizens  of  plain- 
tiff in  error  preliminary  to  its  organization  as  a  village, 
that  question  having  been  put  in  issue  by  the  answer.  This 
witness  testified  that  in  the  year  1876  he  was  one  of  the 
members  of  the  board  of  county  commissioners  of  Dixon 
county.  He  was  then  asked  whether  or  not  there  was  ever 
presented  to  the  board  of  commissioners  of  which  he  was  a 
member  a  paper  purporting  to  be  a  petition  asking  for  the 
incorporation  of  the  village  of  Ponca.  This  question  was 
objected  to  by  plaintiff  in  error  as  being  incompetent,  irrel- 
evant, and  immaterial,  and  not  the  best  evidence,  the  peti- 
tion itself  being  the  best  evidence.  The  objection  was 
overruled,  and  the  ruling  of  the  court  is  now  assigned  for 
error.  Leaving  out  of  consideration  the  fact  that  the  peti- 
tion was  shown  by  the  next  witness  to  be  lost,  we  cannot 
see  that  the  court  erred  in  overruling  this  objection.  The 
question  put  to  the  witness  did  not  seek  to  prove  the  con- 
tents of  the  paper  referred  to,  but  the  fact  that  what 
purported  to  be  such  a  paper  had  existed  and  was  presented 
to  the  commissioners.  We  do  not  understand  that  the  rule 
prohibiting  oral  proof  of  the  contents  of  a  paper  also  pro- 
hibits proof  of  the  existence  of  such  a  document. 

The  county  clerk  was  called  as  a  witness,  and  after  the 
necessary  preliminary  proof  the  county  commissioners'  rec- 
ord for  July  5,  1876,  was  offered  in  evidence,  to  which 
objection  was  made  as  incompetent,  irrelevant,  and  imma- 
terial. This  objection  was  overruled,  aqd  the  ruling  is  com- 
plained of.  This  record  was  clearly  competent,  relevant,  and 
material.     Had  the  objection  been  urged  that  the  proper 
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foundation  had  not  been  laid  by  the  introduction  of  the 
petition,  or  proof  of  its  loss,  a  different  question  would 
have  been  presented,  and  the  witness  could  have  been  in- 
terrogated, if  necessary,  as  he  was  a  moment  afterward,  as 
to  the  loss  of  the  petition.  The  record  showed  by  its  recitals 
that  a  petition  was  filed,  and  while  we  do  not  decide  that 
any  further  proof  was  necessary,  yet,  if  such  were  the  case, 
the  want  was  supplied  by  proof  of  the  loss  of  the  petition. 
Objection  was  also  made  to  the  introduction  of  two  patent 
deeds  from  the  United  States  to  the  trustees  of  Ponca, 
under  the  act  of  congress  of  March  3,  1855,  commonly 
known  as  the  "  Town  Site  Axjt,"  by  which  the  land  upon 
which  the  village  is  situated  was  deeded  to  the  corporate 
authorities  of  defendant.  These  patents  were  introduced 
for  the  purpose  of  proving  the  incorporation  in  fact  of 
defendant.  Whether  they  were  competent  for  that  pur- 
pose is  not  a  controlling  question  in  this  case,  for  the 
reason  that  their  introduction  could  work  no  possible  preju- 
dice to  plaintiff  in  error,  since  it  was  shown  by  defendant's 
own  records  that  the  trustees  appointed  by  the  county 
commissioners  on  the  5th  day  of  July,  1875,  duly  qualified 
and  entered  upon  the  discharge  of  their  duties  on  that  day, 
and  that  the  corporate  powers  of  defendant  had  been  main- 
tained and  exercised  ever  since.  While  it  was  material 
and  necessary  to  show  the  incorporation  of  defendant,  yet 
the  legality  of  each  step  taken  in  such  organization  and 
incorporation,  wlrich  had  been  in  actual  existence  for  years 
before  the  accident,  was  not  a  material  nor  necessary  in- 
quiry. Back  V.  Carpentery  29  Kas.,  349.  In  this  connec- 
tion it  is  insisted  that  the  court  erred  in  overruling  the 
motion  of  plaintiff  in  error  to  strike  out  all  of  the  testimony 
of  the  witness  then  upon  the  stand  that  did  not  tend  to 
prove  the  corporate  capacity  of  plaintiff  in  error,  the  court 
having  sustained  an  objection  to  further  testimony  as  to 
the  condition  of  the  sidewalk,  upon  the  ground  that  the 
incorporation  had  not  been  proved.     But  as  the  incorpor- 
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ation  was  subsequently  proven,  the  error,  if  one,  was  with- 
out prejudice,  and  could  not  affect  the  rights  of  plaintiff  in 
error.  At  most  it  could  only  reach  IPO  the  order  of  the 
introduction  of  proof,  as  it  could  not  be  claimed  the  testi- 
mony would  have  been  improper  had  it  been  introduced 
after  proof  of  the  user  of  the  corporate  franchise  by  plain- 
tiff in  error.  The  order  of  the  introduction  of  testimony 
must  be  left  to  the  discretion  of  the  trial  court.  Ooodman 
V.  Kennedy,  10  Neb.,  270. 

The  clerk  of  plaintiff  in  error  was  called  as  a  witness,. 
and  identified  the  claim  presented  to  the  board  of  trustees 
for  the  damages  demanded,  and  which  was  rejected  by 
them.  The  claim  was  admitted  in  evidence  over  the  objec* 
tion  of  plaintiff  in  error.  The  object  of  this  evidence,  as 
stated  and  understood  at  the  time  of  its  introduction,  Mas. 
to  show  a  compliance  with  section  eighty  of  chapter  iour- 
teen.  Compiled  Statutes  of  1881,  which  provides,  in  sub- 
stance, that  no  costs  shall  be  recovered  against  a  city  or 
village  in  certain  cases  where  the  claim  has  not  been 
presented  to  the  city  council  or  board  of  trustees  to  be 
audited.  As  it  has  been  decided  by  this  court  that  the 
provision  of  this  section  applies  alone  to  claims  arising  upon 
contract,  and  not  upon  torts,  the  testimony  was  improperly 
admitted.  Nance  v.  Falls  Gty,  16  Neb.,  85.  But  whether 
or  not  the  error  would  be  considered  of  so  prejudicial  a 
character  as  to  requite  a  reversal  of  the  judgment,  it  is  not 
necessary  now  to  decide,  as  the  judgment  will  have  to  be 
set  aside  for  reasons  hereafter  given. 

The  next  question  presented  by  plaintiff  in  error  is  based 
upon  the  action  of  the  court  in  overruling  its  objection  ta 
the  testimony  of  the  witness  Dr.  R.  B.  Crawford,  a  son  of 
defendant  in  error.  Defendant  in  error  in  his  testimony 
stated  in  substance  that  he  had  suffered  a  great  deal,  and 
that  one  of  his  breasts  had  become  greatly  enlarged,  and 
there  was  at  that  time  a  swelling  there,  and  that  about  twa 
or  three  weeks  before  the  trial  "  something  swelled  up  in  '* 
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his  breast  which  almost  suffocated  him.  After  considera- 
ble testimony  of  that  character  he  was  caused  to  remove 
his  clothing  and  expose  his  body  to  the  jury,  exhibiting  the 
enlargement.  When  Dr.  Crawford,  the  son,  was  called  as 
«  witness, he  testified,  among  other  things,  as  to  this  enlarge- 
ment, and  the  condition  of  defendant  in  error  from  the 
time  of  the  injury  to  the  trial.  His  testimony  upon  the 
subject  of  this  enlargement  was  in  part  as  follows: 

Q.     State,  if  you  can,  what  caused  that  or  what  it  is? 

A.  I  don't  exactly  know  what  it  i^.  I  will  be  honest 
in  that  confession.  I  have  been  puzzled  in  my  own  mind 
in  regard  to  it.  So  much  so  that  I  laid  the  case  before 
Drs.  Frazee,  Beggs,  and  dinger,  of  Sioux  City,  and  they 
were  not  fully  decided  in  their  own  minds  as  to  what  it 
was. 

Q.  Were  you  present  at  the  time  of  this  allied  exami- 
nation by  those  doctors? 

A.     I  was,  yes,  sir. 

Q.     Did  you  take  part  in  it? 

A.     Yes,  sir. 

Q.     Gk)  on  and  state  what  was  done. 

A,  They  removed  his  clothing  and  examined  this  en- 
largement. I  had  it  done  with  a  view  to  know  whether  it 
was  endangering  his  life  or  not.  I  was  undecided  in  my 
own  mind  whether  it  was  or  not,  and  it  worried  me  a  good 
deal.     Their  opinion  was  it  was  the  i^ult  of  an  injury. 

Defendant  objects  as  being  incompetent  and  not  respon- 
sive.   Objection  overruled  by  the  court.   Defendant  excepts. 

Q.  State  whether  or  not  you  took  part  in  this  exami- 
nation ? 

A.     I  did,  as  I  said  before,  I  believe. 

Q.  State  what  you  found  as  the  result  of  that  examina- 
tion? 

A.     They  didn't  decide  fully  what  it  was. 

Q.  State  more  fully  whether  you  took  part  in  the  ex- 
amination, and  in  the  forming  of  the  opinion  that  resulted? 
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A.  Well,  if  you  will  allow  me  to  explain,  I  took  him 
into  Dr.  Frazee's  oflSce  first  and  told  him  there  was  a  mat- 
ter that  I  wanted  an  opinion  about,  and  if  he  thought  best 
I  wanted  other  opinions  in  regard  to  it  I  told  him  what 
my  opinion  was  about  it.  He  said  he  would  like  to  have 
Dr.  Beggs  see  that  also,  sa  we  had  Dr.  Beggs  come  in,  and 
then  we  had  Dr.  dinger  come  in,  and  they  all  examined 
that  with  him.  All  of  us  had  hands  in  that  examination, 
and  each  expressed  his  opinion  of  it  after  it  was  done.  The 
result  of  that  examination  was  that  we  decided  that  it  was 
the  result  of  an  injury. 

Defendant  objects  to  the  last  clause  of  the  above  answer 
as  being  incompetent,  irrelevant,  and  immaterial,  and  hear- 
say, and  moves  to  strike  it  from  the  record  for  that  reason. 
Motion  and  objection  overruled  by  the  court.  Defendant 
excepts. 

Q.  State  your  conclusions  as  the  result  of  that  joint  ex^ 
amination? 

A.  I  think  we  all  decided  that  it  was  a  tumor  result^ 
ing  from  an  injury. 

The  admission  of  this  testimony  so  far  as  it  applied  to 
the  expressions  of  opinion  by  the  other  physicians  was 
clearly  incompetent  and  prejudicial.  The  examination  was 
ex  parte  produced  by  d^endant  in  error  and  his  son,  with- 
out the  knowledge  of  plaintiff  in  error,  its  agents,  or  attor- 
neys, none  of  the  physicians  engaged  in  it  were  under  oath 
and  no  opportunity  given  the  defendant  in  error  to  cross-ex- 
amine them  as  to  the  basis  of  their  conclusions.  The  tes- 
timony was  upon  an  essential  part  of  the  case,  and  was 
simply  hearsay. 

We  know  of  no  rule  by  which  the  testimony  or  opinions 
of  expert  witnesses  may  be  produced  in  evidence,  save  by 
the  usual  methods  of  taking  their  testimony  where  the 
opinion  rests  upon  the  facts  of  the  case  on  trial.  If  those 
doctors  had  opinions  as  to  the  cause  of  this  enlargement  of 
which  defendant   in  error  desired  the  benefit,  he  should 
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have  placed  them  upon  the  witness  standi  in  order  that 
plaintiff  in  error  might  cross-examine  them. 

It  is  contended  that  the  court  erred  in  giving  certain  in- 
structions asked  bj  defendant  in  error,  and  in  refusing  to 
instruct  according  to  the  prayers  of  plaintiff  in  error.  It 
is  sufficient  to  say  that  we  have  examined  these  instruc- 
tions and  find  no  good  cause  for  complaint. 

For  the  error  in  admitting  the  objectionable  testimony 
above  referred  to  a  new  trial  must  be  granted. 

The  judgment  of  the  district  court  is'reversed,  and  the 
cause  remanded  for  further  proceedings  according  to  law. 

BeYEBSED  and  BEMAin>ED. 

The  other  judges  concur. 
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18  558  Benjamin  A.  Gibson,  plaintiff  in  errou,  v.  Albert 

?8^l  ^*  Sullivan  and  Reuben  W.  Hyers,  defend- 

^   "^l  ANTS  IN   ERROR. 

■  18    6581 
59     6()l 

'  1.    Error  Without  Prejudice.    Ajndgment  will  not  be  reversed 

Dor  a  verdict  set  aside  vehen  an  error  has  been  committed  with- 
out prejudice  to  the  party  complaining. 

2*  Written  Instructions  for  Jury.  The  provision  of  section 
54  of  chapter  10  of  the  Compiled  Statutes,  directing  the  charge 
of  the  court  to  the  jury  to  be  written  in  consecutively  num- 
bered paragraphs,  is  a  right  which  the  supreme  court  will  re- 
gard as  waived  if  no  objection  is  made  or  exception  taken  at 
the  time  the  charge  is  given,  or  where  exception  is  taken  to  a 
particular  clause  only.     Smith  v.  The  St^Oe,  4  Neb.,  277. 

3.  Trisd :  questions  fob  jtjbt.  Juries  are  the  judges  of  ques- 
tions of  £EUit  when  properly  submitted  to  them  in  cases  of  con- 
flicting testimony. 

Error  to  the  district  court  for  Cass  county.  Tried  be- 
low before  Broadt,  J.,  of  the  first  district,  sitting  in  that 
county. 
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E.  H.  Woolej/y  for  plaintiff  in  error. 
Beeaon  &  SuBivaUj  for  defendants  in  error. 
Reese^  J. 

This  was  an  action  brought  by  plaintiff  in  error  against 
defendants  in  error  to  recover  the  sum  of  $200.00,  alleged 
to  be  due  from  them  as  commissions  for  negotiating  a  sale 
of  certain  real  estate  owned  by  them.  The  cause  was 
tried  to  a  jury,  and  resulted  in  a  general  verdict  for  de- 
fendants and  a  judgment  against  plaintiff  for  costs.  Plain- 
tiff allies  error  and  brings  the  case  into  this  court. 

The  real  difference  between  the  parties  was,  that  plain- 
tiff insisted  that  the  land  was  placed  in  his  hands  for  sale 
as  a  real  estate  broker,  for  a  certain  price,  that  he  effected 
a  sale  of  part  and  procured  a  purchaser  for  the  remainder, 
and,  therefore,  was  entitled  to  the  usual  and  customary 
fees  or  commissions  charged  by  brokers,  while  defend- 
ants insist  that  they  instructed  him  that  the  price  named 
was  the  net  price  required  by  them,  and,  therefore,  no 
commissions  were  due,  even  if  plaintiff  had  sold  the  land. 
The  testimony  showed  that  the  transaction  was  a  tedious 
one  in  its  development,  and  that  it  was  some  time  after  the 
first  contract  or  agreement  was  made  until  the  sale  was 
finally  ratified  by  defendants.  Various  objections  were 
made  as  to  terms  of  payment,  etc.,  and  offers  submitted 
for  the  purpose  of  overcoming  them,  but  finally  the  sale 
was  consummated.  The  whole  can  be  said  to  constitute 
but  one  transaction  or  trade.  Urging  the  contrary  view, 
plaintiff  insists  that  the  court  erred  in  overruling  an  ob- 
jection made  by  him  to  a  question  asked  him  on  his  cross- 
examination.  One  answer  to  this  objection  is,  that  the 
answer  of  plaintiff  being  directly  in  favor  of  his  theory  of 
the  case,  .even  if  the  court  did  err  in  overruling  the  ob- 
jection, no  possible  prejudice  could  result  to  him,  and 
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therefore  the  judgment  could  uot  be  reversed  on  that 
ground.  Dillon  v.  Russelly  5  Neb.,  489.  Eiseley  r. 
Malcliow,  9  Id.,  181.  Other  reasons  supporting  the  ruling 
could  be  assigned,  but  this  is  sufficient. 

The  next  contention  is,  that  the  motion  for  a  new  trial 
should  have  been  sustained  because  the  instructions  given 
by  the  court  on  its  own  motion  were  not  in  consecutively 
numbered  paragraphs,  and  the  word  " given*'  was  not 
written  on  the  margin  as  required  by  sections  64  and 
55  of  chapter  19  of  the  Compiled  Statutes.  This  ob- 
jection was  not  made  until  after  verdict.  The  record 
shows  that  when  the  objection  was  made  the  court  offered 
to  number  and  endorse  the  instructions,  but  the  offer  was 
''respectfully  declined.*'  The  objection  now  urged  can- 
not be  available  to  plaintiff  in  error.  The  court  proposed 
to  number  the  instructions  and  allow  exceptions  to  such  as 
were  objected  to.  Nothing  more  could  have  been  accom- 
plished had  the  instructions  been  numbered  by  paragraphs 
before  being  read  to  the  jury.  If  it  was  uot  desirable  be- 
fore the  exceptions  were  taken,  it  could  accomplish  no 
good  purpose,  and  would  be  an  empty  form.  It  may  also 
be  observed  that  parts  of  the  instruction  were  excepted  to, 
and  this  "  will  be  considered  as  a  waiver  of  the  right  to 
have  the  charge  paragraphed  and  numbered."  Smith  v^ 
The  State,  4  Neb.,  277. 

Objection  is  made  to  certain  instructions  given  to  the 
jur}\  It  is  claimed  that  they  are  indefinite,  and  might 
tend  to  confuse  the  jury.  We  have  carefully  examined 
all  of  the  instructions  and  cannot  so  hold. 

The  contention  on  the  part  of  plaintiff  is,  that  he  actu- 
ally sold  one  quarter  of  a  section  and  procured  a  purchaser 
for  two  others.  The  court  gave  the  following  instruction, 
which  is  excepted  to :  "  The  burden  of  proof  is  upon  the 
plaintiff  to  satisfy  you  by  a  fair  preponderance  of  the  evi- 
dence of  every  material  all^tion  of  his  petition^as  to  each 
alleged  sale  and  service  before  he  can  recover  for  such  sale^ 
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and  to  satisfy  you  by  a  fair  preponderance  of  the  evidence 
as  to  every  material  allegation  of  his  petition  as  to  both 
sales  before  he  can  recover  for  both."  It  is  claimed  that 
this  part  of  the  instruction,  when  considered  with  the  rest 
of  the  charge,  might  lead  the  jury  to  conclude  that  no  re- 
covery could  be  had  by  plaintiflF  unless  he  could  recover 
for  both  sales.  'We  do  not  think  this  position  can  be  suc- 
cessfully maintained,  as  the  next  succeeding  instruction 
was  in  the  following  language  :  "It  is  competent  for  you, 
i£  you  think  the  evidence  so  justifies,  to  find  in  favor  of 
one  party  to  this  suit  as  to  one  alleged  sale,  and  in  favor  of 
the  other  party  to  the  suit  as  to  the  other  sale.  If  you 
find  for  the  plaintiff  as  to  one  or  both  of  the  alleged 
sales,  you  will  find  a  verdict  for  the  plaintiff  and  assess 
his  damages  in  the  verdict.  If  you  fail  to  find  in  favor 
of  the  plaintiff  as  to  either  of  the  alleged  sales  by  a  fair 
preponderance  of  the  evidence,  you  will  find  for  the  de- 
fendants." 

The  next  and  last  contention  of  plaintiff  in  error  is,  that 
the  verdict  is  against  the  clear  weight  of  the  evidence. 
The  testimony  was  conflicting,  and  while  the  circumstances 
seem  to  support  the  theory  of  plaintiff  in  error  as  to  his 
demand  for  at  least  a  part  of  the  amount  claimed,  yet  the 
whole  question  of  fact  was  fairly  submitted  to  the  juiy, 
and  as  there  was  sufficient  testimony  to  support  the  find- 
ing, it  cannot  be  disturbed. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  apfiemed. 
The  other  judges  concur. 
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Anton  Gabon,  plaintipp  in  ebror,  v.  Chableb 
Gruenig,  defendant  in  error. 

Transcript  of  Judgment.  Any  person  having  a  judgment  ren- 
dered by  a  oonnty  court,  without  reference  to  the  amount  of 
Buch  judgment  or  whether  rendered  by  the  county  court  during 
a  regular  term  or  by  the  county  judge  when  exercising  the  ordi- 
nary powers  and  jurisdiction  of  a  justice  of  the  peace,  may  file 
a  transcript  thereof  in  the  office  of  the  clerk  of  the  district 
court  in  any  county  in  this  state  and  cause  an  execution  to  issue 
thereon. 

Error  to  the  district  court  for  Pierce  county.  Tried 
below  before  Crawford,  J.,  sitting  for  Tiffany,  J. 

H.  C.  Bromey  for  plaintiff  in  error. 

L.  F.  Hale  and  E.  P.  Weatherby,  for  defendant  in  error, 

Reese,  J. 

The  only  question  presented  for  decbion  by  this  case  is, 
whether  or  not  the  transcript  of  a  judgment  rendered  by  a 
county  judge  when  exercising  "the  ordinary  powers  and 
jurisdiction  of  a  justice  of  the  peace,"  when  filed  in  the 
office  of  the  clerk  of  the  district  court  of  a  county  in  this 
state  other  than  the  one  in  which  the  judgment  is  rendered, 
becomes  a  lien  on  the  real  estate  of  the  judgment  debtor  in 
such  county  and  whether  an  execution  can  be  issued  thereon. 

Section  18  of  chapter  20  of  the  Compiled  Statutes  is  as 
follows : 

"Any  person  having  a  judgment  rendered  by  a  probate 
(county)  court  may  cause  a  transcript  thereof  to  be  filed  in 
the  office  of  the  clerk  of  the  district  court  in  any  county  of 
this  state,  and  when  said  transcript  is  so  filed  and  entered 
upon  the  judgment  record,  such  judgment  shall  be  a  lien  on 
real  estate  in  the  county  where  the  same  is  filed,  and  when 
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the  same  is  so  filed  and  entered  upon  such  judgment  book, 
the  clerk  of  such  court  may  issue  execution  thereupon  in 
like  manner  as  execution  is  issued  upon  judgments  rendered 
in  the  district  court'' 

It  is  insisted  by  plaintiff  in  error  that  this  section  only 
refers  to  such  judgments  as  are  rendered  by  the  county 
court  in  its  jurisdiction  which  is  concurrent  with  the  juris- 
diction of  the  district  court,  and  that  it  has  no  reference  to. 
judgments  rendered  by  the  county  judge  when  in  the  exer- 
cise of  the  powers  of  a  justice  of  the  peace.  While  it  is 
true  there  is  a  distinction  between  these  two  jurisdictions 
as  to  rules  of  practice,  etc.,  yet  it  seems  that  this  distinction 
has  no  reference  to  the  judgments  of  such  court  after  they 
are  rendered,  so  far  as  may  apply  to  the  section  under  con- 
sideration. In  some  instances  the  legislature  seems  to  have 
recognized  this  distinction,  in  others  not.  By  section  one  of 
the  act  there  is  established  in  each  organized  county  a  pro* 
bate  (county)  court  which  shall  be  held  by  the  probate 
(county)  judge  and  shall  be  a  court  of  record,  etc.  Its 
proceedings  out  of  term  time  shall  be  as  valid  and  effectual 
as  if  had  or  made  at  a  regular  term.  By  section  two  it 
is  provided  that  cownty  judges  shall  have  and  exercise  the 
ordinary  powers  and  jurisdiction  of  a  justice  of  the  peace, 
and  by  the  same  section  county  judges  have  concurrent  juris- 
diction with  the  district  court  in  the  sum  of  $1,000.  The 
provisions  of  sections  eight,  nine,  ten,  eleven,  sixteen,  sev- 
enteen, nineteen,  twenty,  twenty-one,  twenty-two,  and 
twenty-six,  seem  to  recognize  all  actions  pending,  or  pro- 
ceedings had,  as  being  in  the  county  court,  but  that  the 
proceedings  shall  differ  according  to  the  amount  involved 
in  the  action  or  proceeding. 

We  do  not  conceive  that  the  views  here  expressed  are  in 
any  degree  in  conflict  with  the  decision  in  Wilde  v,  Boldt, 
16  Neb.,  539.  While  it  is  true,  as  there  stated,  that  there 
is  a  distinction  between  the  jurisdictions  of  the  county 
judge  and  that  of  the  county  court  proper,  yet  the  judg- 
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ments  when  rendered  are  all  the  judgments  of  the  county 
court  and  are  all  enforced  in  the  same  way  by  the  judge 
issuing  execution  as  is  provided  by  section  17  of  the  act. 

The  decision  of  the  district  court  being  in  harmony  with 
this  opinion  is  affirmed. 

Judgment  accordingly. 
.  The  other  judges  concur. 


Mary  E.  Hanson,  appellee,  v.  L.  C.  Lehman  and 
Amella.  Lehman,  appellants. 

1.  Pleading:    answeb.    A  denial  most  be  direct  and  unambig- 

nons  and  answer  the  substance  of  each  direct  charge^  Sach 
facts  as  are  not  denied  are  for  the  purposes  of  the  action  taken 
as  true.     Harden  v.  A,  A  N.  R.  R.  Co,,  4  Neb.,  621. 

2.     :    :    SPECIFIC  PEBFOEMANCE.    In  an  action  for  th& 

specific  i)erfomiance  of  a  contract  to  convey  real  estate,  an  an- 
swer alleging  that  plaintiff  had  agreed  to  construct  a  building 
upon  the  lot  when  she  purchased  it,  but  had  failed  to  do  so,  no 
such  condition  being  contained  in  the  written  contract,  and  no 
facts  being  alleged  which  would  show  that  it  would  be  to  the 
advantage  of  the  defendant  to  have  such  building  constructed} 
constitutes  no  defense  to  the  action. 

Appeal  from  Stanton  county  district  court.     Tried  be- 
low before  Crawford,  J. 

Brome  &  Durlandy  for  appellants. 

No  appearance  for  appellee. 

Eeese^  J. 

Plaintiff  seeks  the  specific  performance  of  a  contract  for 
the  sale  of  certain  real  estate  executed  by  the  defendant  to- 
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her.  The  contract,  an  ordinary  bond  for  a  deed,  is  set  out 
in  the  petition.  The  recital  is,  that  plaintiff  has  agreed  to 
purchase  the  property  described,  "  as  follows :  Twenty-five 
dollars  with  interest  from  date  at  the  rate  of  ten  per  cent 
per  annum,  the  above  amount  and  interest  to  be  paid  on ' 
or  before  the  first  day  of  April,  1882.'^  No  other  refer- 
ence is  made  to  the  time  of  payment  nor  to  the  performance 
or  failure  to  perform  the  contract  on  the  part  of  plain- 
tiff. The  contract  was  signed  by  defendant.  The  peti- 
tion alleges  that  the  time  for  payment  was  extended  by 
defendant  for  a  year  or  longer  if  desired  by  plaintiff,  and 
that  shortly  after  the  expiration  of  the  year  she  tendered 
the  money  due  and  demanded  a  deed,  which  was  refused. 

The  answer  admits  the  making  of  the  contract,  but  de- 
nies that  he  did  "on  .or  about  the  first  day  of  April,  1882, 
grant  an  extension  of  time  for  the  payment  of  the  $26 
and  interest  thereon,  required  by  the  terms  of  the  agree- 
ment,'' and  denies  that  plaintiff  "  has  performed  or  offered 
to  perform  the  conditions  on  her  part  of  the  contract  to  be 
done  or  performed.''  The  answer  further  alleges  that  it 
was  the  duty  of  plaintiff  to  pay  the  taxes  on  the  premises, 
but  that  she  failed  to  do  so,  and  that  he  has  paid  them, 
but  fails  to  give  the  amount  paid  by  him,  and  fails  to  ask 
any  relief  in  that  behalf.  It  is  also  allied  that  at  the 
time  of  the  sale  it  was  agreed  that  plaintiff  should  erect  a 
building  on  the  real  estate  in  question  to  be  used  for  the 
purpose  of  a  laundry,  and  that  the  same  was  to  have  been 
<x)nstructed  prior  to  the  execution  of  the  deed,  but  that 
plaintiff  has  failed  to  construct  the  building,  and  that 
thereby  defendant  is  discharged  from  the  contract. 

To  this  answer  a  demurrer  was  interposed  by  plaintiff, 
upon  the  ground  that  the  answer  did  not  state  facts  suf- 
ficient to  constitute  a  defense.  The  demurrer  was  sus- 
tained. Defendant  appeals.  Does  the  answer  state  a  de- 
fense? 

It  cannot  be  claimed  that  by  the  terms  of  the  contract 
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the  time  of  payment  is  made  an  essential  ingredient. 
Therefore  it  is  doubtful  if  the  allegation  of  the  waiver  or 
extension  as  alleged  in  the  petition  was  a  necessary  allega- 
tion. But  assuming  that  it  was^  the  denial  is  insufficient. 
The  answer  does  not  deny  the  extension  but  denies  grant- 
ing it  at  the  time  alleged.  In  this  the  answer  is  ambiguous 
and  not  sufficient.  Harden  v.  A,  &  N,  R,  R.  Co.,  4  Neb., 
521.     Maxwell's  Pleading  and  Practice  (4th  ed.),  126. 

The  same  is  true  of  the  denial  of  performance  of  the 
contract  on  the  part  of  plaintiff.  None  of  the  all^ations 
of  the  petition  are  denied,  but  rather  the  conclusion  to  be 
drawn  from  them. 

As  to  the  payment  of  taxes  it  is  apparent  that  nothing 
was  claimed,  or  the  facts  would  have  been  stated,  and  as 
the  amounts  paid,  if  any,  were  not  alleged,  no  defense  could 
be  based  thereon. 

The  last, defense  pleaded  is,  that  it  was  agreed  that  plain- 
tiff should  erect  a  building  on  the  premises.  There  is 
nothing  alleged  which  would  tend  td  show  that  it  was  a 
matter  of  any  importance  to  defendant  whether  plaintiff 
built  a  house  on  the  premises  or  not.  The  facts  alleged 
constituted  no  defense. 

•  The  ruling  of  the  district  court  in  sustaining  the  de- 
murrer was  right,  and  is  therefore  affirmed. 

Judgment  apfiemed. 

The  other  judges  concur. 
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Joseph  C.  De  "Witt,  plaintiff  is  error,  v.  Alonzo 
D.  Boot  and  Emerson  F.  Root,  defendants  in 

ERROR. 

Statute  of  Frauds :  pbomise  not  within  statute.  "The  mother 
of  A.  Tvas  taken  sick.  A  pljysician  was  called,  who  began  to 
treat  her.  Upon  his  second  visit  she  became  dissatisfied  and 
desired  another  physician.  A.  instructed  the  physician  to  pay 
no  attention  to  the  complaints  of  his  mother,  bnt  to  continue 
the  treatment,  and  he  wonld  pay  him  for  his  services.  Where- 
upon the  physician  continued  to  treat  her;  JETdd,  That  the  prom- 
ise was  not  to  answer  for  the  debt  of  another,  but  was  an  origi- 
nal undertaking,  and  not  within  the  statute  of  frauds. 

Error  to  the  district  court  for  Saline  county. .  Tried 
below  before  Morris,  J. 

Abbott  &  Abbott,  for  plaintiff  in  error. 

Dawes,  Fosa  &  Stephens,  for  defendants  in  error. 

Reese,  J. 

Defendants  in  error  are  physicians.  This  action  was 
instituted  for  the  purpose  of  collecting  a  balance  due  for 
medical  services  rendered  in  the  treatment  of  the  mother 
of  plaintiff  in  error  by  and  upon  his  employment  and 
promise  to  pay.  The  defense  was  a  denial  of  the  allega- 
tions of  the  petition  so  far  as  the  promise  to  pay  was  con- 
cerned, and  an  allegation  that  the  services  were  rendered 
for  his  mother  who  was  living  upon  her  fai-m,  and  not 
with  him,  and  that  he  was  not  liable  even  if  such  a  prom- 
ise was  made,  it  being  within  the  statute  of  frauds.  The 
trial  resulted  in  a  finding  and  judgment  in  favor  of  defend- 
ants in  error  for  the  sum  of  forty-four  dollars.  A  motion 
for  a  new  trial  was  made  upon  the  ground  that  the  finding 
was  not  sustained  by  sufficient  evidence  and  was  contrary 
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to  law,  which  being  overruled,  plaintiff  in  error  brings  the 
cause  into  this  court  for  review. 

It  is  insisted  by  plaintiff  in  error  that  the  finding  that 
he  made  the  promise  is  not  sustained  by  sufficient  evidence. 
Upon  this  part  of  the  case  it  is  enough  to  say  that  the  tes- 
timony was  conflicting,  and  the  finding  of  the  trial  court 
will  not  for  that  reason  be  molested. 

The  next  question  is,  assuming  the  employment  and 
promise  to  have  been  made  as  testified  to  by  the  witnesses 
of  defendants  in  error,  can  the  judgment  be  sustained  or  is 
the  promise  void  for  the  reason  that  it  was  to  answer  for 
the  debt  of  another  and  was  not  in  writing?  From  the 
testimony  of  one  of  the  defendants  in  error  and  one  other 
witness  it  appears  that  the  mother  of  plaintiff  in  error  was 
sick,  and  defendants  in  error  were  called  to  treat  her.  One 
of  them,  the  senior  member  of  the  firm,  visited  her  once 
prior  to  the  time  when  the  alleged  agreement  was  made. 
On  the  second  visit  the  patient  expressed  some  dissatis&c- 
tion,  and  desired  to  be  treated  by  a  physician  in  a  neighbor- 
ing town,  when  plaintiff  in  error  called  the  physician  out  of 
the  house  and  requested  him  to  pay  no  attention  to  the 
complaints  of  his  mother,  that  she  was  nervous  and  "fussy  " 
but  to  take  such  care  of  her  as  was  necessary,  and  that  he 
would  pay  him  to  do  so,  and  that  upon  this  request  and 
promise  the  services  for  which  the  judgment  was  given  were 
rendered,  and  that  at  other  times  during  the  rendering  of 
the  services  he  urged  the  physician  to  be  attentive  to  her 
as  might  be  necessary,  frequently  promising  to  pay  the 
debt.  So  far  as  this  testimony  goes,  it  appears  that  the  un- 
dertaking was  an  original  one.  The  patient  knew  nothing 
of  it  and  it  was  in  no  sense  an  undertaking  to  answer  for 
her  debt.  It  is  insisted  by  defendant  in  error  that  the  case 
is  identical  with  Rose  v.  O^Linn,  10  Neb.,  364,  but  we  can- 
not so  view  it.  In  that  case  Rose  promised  to  see  that 
the  doctor  was  paid.  In  this,  if  the  testimony  of  plain- 
tiff's witnesses  is  true,  and  of  that  the  trial  court  was  the 


JANUARY  TERM,  1886.  569 

Morehead  v.  Adams. 

judge,  the  promise  was  direct  and  UDConditional.  In  that 
<xise  the  patient  was  the  hired  laborer  of  the  person  making 
the  promise,  and  in  whom  he  had  no  special  interest,  while 
in  this  case  the  promise  was  prompted  doubtless  by  the  af- 
fection which  a  son  is  presumed  to  entertain  toward  a 
mother. 

It  is  claimed  the  judgment  is  excessive.  This  question  is 
not  presented  by  the  record  and  cannot  be  examined.  The 
answer  admits  the  rendition  of  the  services,  and  no  claim 
is  made  in  the  motion  for  a  new  trial  that  the  judgment  is 
€xce8sive. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibiced. 
The  other  judges  concur. 


Philip  C.  MoR^m[EAD,  Sheriff,  plaintiff  in  error, 
V.  Le  Grand  B.  Adams,  AssiaNEE,  defendant  in 

ERROR. 

1.  Bill  of  Exceptions.  Where  an  order  of  the  district  court  ex- 
tended the  time  forty  days  from  the  a4Jonrnment  of  the  conrt 
in  which  to  **  present  '*  a  bill  of  exceptions,  Seld^  To  mean  the 
time  within  which  to  prepare  the  bill  and  present  the  same  to 
the  adverse  party  or  his  attorney. 

%    :    coNSTBUcnoN  OF  STATUTE.     The  statute  relating  to 

bills  of  exceptions  being  remedial  in  ita  nature  will  be  liberally 

construed. 
I 
I  3.    :    Papers  in  a  bill  of  exceptions  marked  by  the  initials  of 

the  judge,  written  by  himself,  will  not  be  stricken  out  of  the 

bill  as  not  being  identified. 

4.  Assignment  for  Creditors.  A  creditor  under  the  assignment 
law  of  1877  is  not  precluded  from  suing  the  debtor  and  recoY- 
ering  judgment  upon  his  claim,  but  the  assigned  property  will 
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not  be  liable  for  the  satisfaction  of  the  Judgment  unless  he  can 
haye  the  assignment  set  aside  as  being  fraudulent  against  cred- 
itors. 


5.  :  INSOLVENT  FIBM.  Where  a  firm  is  insolrent  the  part- 
ners cannot  by  a  sale  to  one  partner  of  their  interest,  three  daya 
before  an  assignment  for  the  benefit  of  creditors  is  made,  divest 
the  property  of  its  partnership  character  so  as  to  defraud  part'- 
nership  creditors. 

6.  Instruction  to  Jury.    An  instruction  that  *' you  will  assesa 

to  the  plaintiff  such  damages  as  from  all  the  evidence  in  this- 
case  you  shall  find  he  has  sustained  by  reason  of  the  illegal  taking 
and  detention  of  the  personal  property,"  is  vague,  and  liable^ 
to  mislead  the  jury.     Waaaon  v.  Palmer ,  13  Neb.,  376, 

Error  to  the  district  court  for  Nuckolls  county.  Tried 
below  before  Morris,  J. 

Oroff  &  Montgomery  and  Kaley  Bros.,  for  plaintiff  in 
error. 

Case  &  MeNenyy  for  defendant  in  error. 

Maxwell,  J. 

The  defendant  in  error  has  filed  a  motion  to  quash  the 
bill  of  exceptions  herein,  "  because  the  same  was  not  pre- 
sented within  forty  days  from  the  adjournment  of  the 
court  below,  in  accordance  with  the  leave  granted  by  said 
court." 

The  order  of  the  court  fixing  the  time  in  which  to  pre- 
pare the  bill  is  as  follows :  "  Defendant  has  leave  to  present 
his  bill  of  exceptions  in  forty  days  from  the  adjournment 
of  this  court/'  The  point  made  by  the  defendant  is,  that 
the  word  *'  present ''  used  in  the  order  means  to  present  to 
the  judge  for  his  signature,  and  does  not  mean  to  prepare 
the  bill.  Without  entering  into  a  discussion  of  the  mean- 
ing of  the  words  prepare  and  present,  it  is  apparent  that 
the  intention  of  the  court  was  to  grant  forty  days  from  the 
adjournment  of  the  couit  in  which  to  prepare  the  bill  and 
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present  or  submit  it  to  the  adverse  party  for  correction  or 
amendment.  It  is  not  the  policy  of  the  law  to  place  a  nar- 
row, technical  construction  upon  a  statute  which  provides 
the  procedure  to  obtain  a  bill  of  exceptions.  The  statute  ia 
remedial  in  its  nature,  and  should  receive  such, a  construc- 
tion as  will  give  effect  to  its  provisions;  and  the  court  will,, 
if  possible,  save  the  rights  of  the  parties  by  sustaining  the 
bill.   Code,  §  311.   The  motion  must  therefore  be  overruled. 

2.  The  defendant's  attorneys  also  move  to  strike  out  of 
the  bill  of  exceptions  certain  papers  relating  to  attachment 
proceedings,  in  which  Reed,  Jones  &  Co.  were  plaintiffa 
and  the  Beal  Brothers  defendants,  and  also  where  D.  M. 
Steele  &  Co.  were  plaintifls  and  Beal  Brothers  defendants^ 
for  the  reason  that  ^*  the  same  are  not  identified  in  or 
authenticated  by,  or  in  any  manner  made  a  part  of,  the  bill 
of  exceptions  herein."  It  is  also  alleged  that  an  "  affida- 
vit was  not  submitted  to  the  attorneys  of  defendant  in  error 
within  forty  days  from  the  adjournment  sine  die  of  tho^ 
court.''  It  appears  from  the  certificate  of  the  judge  that 
the  papers  in  question  were  offered  in  evidence,  and  they 
are  identified  by  the  initials  of  the  judge  written  by  him- 
self on  the  margin.  The  papers  are  sufficiently  identified,, 
therefore,  and  will  not  be  stricken  out  of  the  bill.  The 
affidavit  of  the  attorneys  of  the  defendant  in  error  accom- 
panying the  motion  fails  to  allege  that  the  affidavit  for  an 
attachment  to  which  objections  are  made  was  not  offered  in 
evidence.  So  far  as  appears,  the  bill  as  signed  is  absolutely 
correct,  an4  such  is  the  presumption. 

The  question  to  what  extent  a  judge,  before  signing  a 
bill  of  exceptions  containing  the  evidence,  where  it  has 
been  previously  agreed  upon  by  the  respective  attorneys,, 
may  add  to  the  same,  is  not  presented  in  this  case.  The 
motion  to  strike  out  is  overruled. 

3.  It  appears  from  the  record  that  on  October  6th,. 
1882,  Asher  Beal  and  Harlan  Beal  were  partners  doing  a 
general  mercantile  business  at  Superior,  in  Nuckolls  county; 
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that  on  that  day  Harlau  Beal  sold  his  interest  in  the  firm 
to  his  brother  Asher  for  the  sum  of  about  $1,000,  $40  in 
t;ash,  and  a  note  for  $960,  Asher  to  assume  the  firm  debts; 
that  at  the  time  of  this  sale  the  firm  of  Beal  Brothers  was 
insolvent,  and  on  the  ninth  day  of  that  month  Asher  Beal 
made  an  assignment  to  the  defendant  for  the  benefit  of  his 
"Creditors.  The  assignee  accepted  the  trust  and  complied 
with  the  requirements  of  the  statute  in  regard  to  filing  an 
inventory,  etc.,  and  seems  to  have  been  disposing  of  the 
goods  at  private  sale.  On  December  18th,  1882,  and  on 
January  10th,  1883,  Reed,  Jones  &  Co.  and  D.  M.  Steele 
t&  Co.,  creditors  of  Beal  Brothers,  commenced  actions  by 
4ittachment  in  the  district  court  of  Nuckolls  county  against 
Beal  Brothers,  and  levied  upon  a  part  of  the  goods  in  the 
hands  of  the  assignee.  Motions  were  afterwards  filed  to 
dissolve  the  attachment,  which  were  overruled;  and  in  Octo- 
ber, 1883,  Reed,  Jones  &  Co.  recovered  judgment  for  the 
cum  of  $729.17,  and  costs,  and  D.  M.  Steele  &  Co.  for 
$960.69,  and  costs,  and  an  order  to  sell  the  attached  prop- 
erty was  made  in  each  case.  A  sale  of  the  attached  property 
being  about  to  take  place,  the  assignee  brought  this  action, 
and  the  goods  were  taken  on  an  order  of  replevin.  On  the 
trial  of  the  cause  the  jury  returned  a  verdict  in  favor  of 
the  assignee  for  $750,  upon  which  judgment  was  rendered. 
The  case  was  tried  upon  the  theory  that  the  goods  in 
question  being  in  the  hands  of  an  assignee  were  in  ctt«- 
4odia  legiSy  and  therefore  not  subject  to  attachment.  This 
would  be  true  if  the  assignment  was  valid;  Jbut  in  this 
<»ase  the  defendant  below  set  up  in  his  answer,  and  sought  to 
prove,  that  the  assignment  was  fraudulent,  and  intended 
to  defraud  the  creditors  of  the  firm,  and  that  Harlan  Beal 
was  one  of  the  creditors  to  be  paid  out  of  the  proceeds. 
This  wafi  stricken  out  of  the  answer,  and  proof  thereof 
excluded.  This,  we  think,  was  error.  Where  a  firm  is 
insolvent  the  partnership  property  will  be  applied  to  the 
payment  of  the  partnership  debts,  and  an  individual  cred- 
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itor  of  a  member  of  the  firm  cannot  be  paid  out  of  tbo 
partnership  funds  to  the  exclusion  of  creditors  of  the  firm, 
Caldwell  V.  Bloomington  Mfg.  Co.,  17  Neb.,  489.  Roop  i\ 
Herrony  15  Id.,  73.  See  cases  cited  in  note  to  Auley  v.  Oder- 
mann,  25  N.W.  Kep.,  662,  And  any  scheme  that  would  place 
the  firm  property  out  of  the  reach  of  such  creditors,  and 
apply  it  to  the  use  of  members  of  the  firm,  would  be  fraud- 
ulent as  to  such  creditors.  A  judgment  or  award,  if  ob- 
tained by  fraud,  may  be  set  aside,  and  held  for  nought; 
and  an  assignment,  the  object  of  which  is  not  to  apply  the 
assigned  property  to  the  proper  use,  is  open  to  the  same 
objection.  In  other  words,  if  the  object  of  the  assignment 
was  to  deprive  the  creditors  of  the  firm  of  the  proceeds  of 
the  partnership  property,  and  bestow  the  same  upon  cred- 
itors of  an  individual  partner,  one  of  whom — ^and  the  most 
important  apparently — was  the  retiring  partner,  and  the 
property  was  being  thus  appropriated,  the  right  of  the 
partnership  creditors  to  attach,  under  our  .former  assign- 
ment law,  is  undoubted.  The  question  of  fraudulent  in* 
tent,  under  our  statute,  is  one  of  fact,  to  be  determined 
by  the  jury  on  proper  instructions  by  the  court.  Where, 
therefore,  the  validity  of  the  assignment  itself  is  put  in 
issue  by  the  pleadings  and  proof,  it  is  the  duly  of  the 
court  to  submit  that  question  to  the  jury. 

In  Lininger  v.  Raymond,  12  Neb.,  170,  it  is  said: 
"  When,  instead  of  distributing  his  property  among  his 
creditors  as  far  as  it  will  go,  the  assignor  places  it  be- 
yond their  reach  by  an  assignment,  for  the  purpose  of 
preserving  it  for  his  own  use  or  that  of  a  friend,  courts 
do  not  hesitate  to  declare  such  assignment  void,  because^ 
under  the  pretext  of  an  assignment,  the  debtor  has  con- 
cealed or  prevented  the  application  of  his  property  to  the 
payment  of  his  debts.  But  where  the  debtor  parts  with 
all  control  of  his  property,,  and  devotes  it  absolutely  to  the 
payment  of  his  debts,  without  reservation,  the  advantage 
to  creditors  is  clear  and  direct,  and  although  there  may 
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be  delay  in  the  payment  of  the  debts,  still  the  assignment 
is  not  fraudulent  and  will  not  be  declared  void."  And 
an  assignment  which  provides  for  an  equitable  distribution 
of  the  proceeds  of  the  debtor^s  property  among  his  cred- 
itors will  be  sastained,  unless  good  cause  exists  for  setting 
it  aside. 

4.  The  court  instructed  the  jury  as  follows  :  "In  this 
t»se  you  will  find  for  the  plaintiflT,  and  you  will  assess  to 
the  plaintiff  such  damages  as  from  all  the  evidence  in  this 
<jase  you  shall  find  he  has  sustained  by  reason  of  the  ille- 
gal taking  and  detention  of  the  personal  property  in  this 
action.'^ 

The  testimony  tends  to  show  that  the  goods  in  question 
had  been  held  under  the  orders  of  attachment  heretofore 
mentioned,  for  about  nine  months,  when  a  sale  of  the  at- 
tached property  being  about  to  take  place  under  the  orders 
of  the  court,  the  assignee  brought  this  action  to  obtain  pos- 
session of  the  goods.  "Without  considering  the  unexplain- 
ed delay  in  bringing  the  action,  the  instruction  furnishes 
no  guide  to  the  jury  to  enable  them  to  estimate  the  dam- 
ages properly.  It  is  similar  in  this  regard  to  that  in 
Wasson  v.  Palmer ,  13  Neb.,  378,  which  was  held  to  be 
erroneous.  The  sole  purpose  of  an  instruction  upon  the 
question  of  damages  is  to  furnish  the  jury  a  rule  by  which 
to  estimate  the  same,  otherwise  they  would  be  left  entirely 
to  their  own  guidance,  and  an  erroneous  verdict  would 
almost  invariably  be  the  result. 

In  conclusion,  it  is  evident  that  there  are  many  facts 
and  circumstances  connected  with  this  case  that  were  not 
investigated  on  the  former  trial  that  should  be  fully  ex- 
amined on  the  next.  The  judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 

KeYEBSED  and  laLEMANDED. 

The  other  judges  concur. 
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James  Mills,  plaintiff  in  erkob,  v.  The  State  of 
Nebraska,  defendant  in  ebrob. 

1.  Criminal  Law:  libel.  A  libelous  charge  made  by  A 
against  B  contained  in  a  letter  written  and  mailed  in  this 
state  to  C,  residing  in  another  state,  is  sufficient  to  render  A 
liable  in  this  state  for  the  offense. 

2»    :    :     HUSBAND  AND  WIFE.     To  render  a  husband 

liable  for  a  letter  containing  libelous  charges  'written  by  his 
"wife,  it  must  api>ear  either  that  he  aided  in  or  authorized  the 
-writing  of  the  libelous  matter 

3.     :    :    :  •  EViDfiNCE.    Where  on  an  indictment 

for  libel  foT  matter  contained  in  a  letter  signed  in  the  husband's 
name  he  was  found  guilty,  and  the  testimony  tended  ^to  show 
that  the  letter  was  written  by  the  wife,  and  that  the  husband 
did  not  aid  in  composing  or  authorize  the  use  of  the  libelous 
words,  the  judgment  was  reversed. 

Ebbob  to  the  district  court  for  Douglas  county.  Tried 
below  before  Neville,  J. 

0.  H.  BalloUj  for  plaintiff  in  error.  * 

Lee  JEstelkf  District  Attorney y  and  John  L.  Kennedy y  for 
the  State. 

Maxwell,  J. 

At  the  February,  1885, .  term  of  the  district  court  of 
Douglas  county  an  indictment  was  found  against  the 
plaintiff  in  error,  wherein  said  jury  present:  "  That  James 
Mills,  late  of  the  county  aforesaid,  on  the  twentieth  dry  of 
January,  Anno  Domini  one  thousand  eight  hundred  and 
eighty-four,  in  the  county  of  Douglas,  and  state  of  Ne- 
braska aforesaid,  being  a  person  of  an  envious,  wicked, 
and  evil  mind,  and  of  a  malicious  disposition,  and  wicked- 
ly, maliciously,  and  unlawfully  contriving,  and  intending, 
as  much  as  in  him  lay,  to  injure,  oppress,  aggrieve,  and 
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villify  the  good  name,  fame,  credit,  and  reputation  of  Alice 
Daily,  and  to  bring  her  into  public  scandal,  hatred,  in- 
famy, and  disgrace,  and  of  his  great  hatred,  malice,  and 
ill-will  towards  the  said  Alice  Daily  wickedly,  maliciously,, 
and  unlawfully  did  compose,  write,  and  publish,  and  cause 
to  be  composed,  written,  and  published,  a  certain  false^ 
scandalous,  and  defamatory  libel  of  and  concerning  the  said 
Alice  Daily,  containing  therein  among  other  things  the 
false,  malicious,  and  libelous  words  and  matter  following:'* 
Then  follows  the  libelous  matter  complained  of,  with  proper 
innuendoes,  "Which  said  false,  malicious,  scandalous,  and 
defamatory  libel  he,  said  James  Mills,  afterward,  to-wit^ 
on  the  twenty-first  day  of  January,  in  the  year  of  our 
Lord  eighteen  hundred  and  eighty-four,  at  Omaha,  in  the 
county  aforesaid,  unlawfully  and  maliciously  did  send,  and 
cause  to  be  sent,  to  one  John  C.  Heiskel,  in  the  form  of  a 
letter  addressed  to  the  said  John  C.  Heiskel,  and  did  there- 
by, then  and  there  unlawfully  and  maliciously  publish  and 
cause  to  be  published  the  aforesaid  libel,"  etc. 

On  the  trial  of  the  cause  Mills  was  found  guilty,  and 
sentenced  to  imprisonment  in  the  county  jail  for  thirty 
days,  and  to  pay  a  fine  of  one  dollar  and  costs.  The  only 
ground  of  error  assigned  in  this  court  is,  that  the  verdict 
is  not  supported  by  the  evidence. 

It  appears  from  the  testimony  that  the  Southwest  Pres- 
byterian Church,  of  Omaha,  was  organized  in  1883,  Mills^ 
the  plaintiflF  in  error,  and  wife,  and  Howland  Daily  and 
Alice  Daily,  his  wife,  becoming  members;  that  in  the 
year  1884  charges  were  made  against  Mrs.  Mills  for  cir- 
culating slanderous  reports  about  Mrs.  Alice  Daily ;  that 
the  session  was  composed  of  two  members,  of  which  Mr. 
Daily  the  husband  of  Alice  was  one.  As  a  result  of  the 
trial  Mrs.  Mills  was  suspended  for  one  year.  The  ques- 
tion of  the  correctness  of  that  decision  is  not  before  the 
court,  and  as  no  appeal  was  taken  to  the  presbytery  it  waa 
no  doubt  correct ;  still  it  is  very  evident  that  Mr.  Daily 
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was  not  in  a  situation  to  act  impartially  in  the  case,  with 
his  own  wife  as  the  accuser,  and  perhaps  some  of  the 
slanderous  words  affecting  himself.  A  church  trial,  like 
any  other,  should  be  had  before  an  unbiased,  impartial 
tribunal,  and  myst  be  so  held  to  do  justice.  Otherwise, 
while  outwardly  fair,  there  is  danger  that  the  decision  will 
reflect  the  feelings  or  sympathies  of  those  rendering  it. 

The  result  of  the  trial  seems  to  have  caused  both  Mills 
and  wife  to  feel  very  much  aggrieved,  and  he  called  upon 
several  prominent  members  of  the  church  asking  them  to 
sign  a  petition  for  a  rehearing.  He  obtained  but  few  if 
any  signers,  however.  About  this  time  (January  20, 
1884)  the  letter  to  John  C.  Heiskel,  of  West  Virginia, 
was  written  and  signed  "  James  Mills."  Mr.  Heiskel  it 
appears  was  sheriff  of  one  of  the  counties  of  West  Virginia, 
and  a  stranger  to  Mills  and  wife.  The  letter  was  pro- 
fessedly written  for  information,  but  contains  charges  that 
no  one  with  a  proper  sense  of  duty  would  make  without 
proof.  The  charges  are  stated  and  repeated  as  though  the 
subject  was  agreeable  to  the  writer,  and  Mr.  Heiskel  is 
importuned  and  urged  to  look  up  proof  in  support  thereof. 
And  an  offer  is  made  to  pay  the  expenses  of  a  certain  al- 
leged witness.  In  effect  the  writer  says  to  Mr.  Heiskel : 
"  I  make  these  charges,  now  please  look  the  proof  up  to 
sustain  them."  In  our  view  the  jury  were  fully  justified 
in  finding,  as  they  must  have  done,  that  the  charges  were 
fabrications ;  and  if  the  proof  showed  that  the  letter  in 
question  had  been  written  by  the  plaintiff  in  error,  the 
judgment  would  be  aflSrmed.  The  plaintiff  in  error,  how- 
ever, denies  writing  the  letter  in  question,  and  in  this  he 
is  corroborated  by  a  number  of  experts  in  writing,  by  the 
foreman  under  whom  he  was  working  at  that  time,  show- 
ing that  he  was  absent  from  Omaha,  by  the  original  letter 
itself,  which  is  in  evidence,  and  other  letters  and  papers 
containing  his  signature,  and  by  his  wife  who  testifies  that 
she  wrote  the  letter  complained  of,  and  signed  her  hus- 
37 
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band's  name  to  it  because  of  some  of  the  language  used 
therein.  The  letter  itself  bears  evidence  in  various  ways 
that  it  was  not  written  by  the  husband,  and  there  is  no 
doubt  it  was  written  by  the  wife. 

But  it  is  said  that  even  if  the  letter  was  written  by  the 
wife  alone,  still  if  he  caused  it  to  be  written  by  her  he  will 
be  liable.  This  would  be  true  if  it  appeared  that  he  had 
assisted  in  or  authorized  the  composition  of  the  libelous 
letter.  Miller  v,  Butler^  6  Cush.,  71.  Reg  v.  Cooper,  15 
L.  J.  Q.  B.,  206.  Parker  v.  Prescott,  Law  Rep.,  iv.  Ex.,  168. 
Townsend  on  L.  &  S.,  149.  We  find  no  testimony  show- 
ing that  the  husband  knew  of  the  libelous  matter  contained 
in  the  letter  at  the  time  it  was  sent,  the  proof  intro- 
duced by  the  state  on  that  point  merely  showing  that  he 
admitted  that  they  had  written  for  information.  A  party 
should  not  be  held  liable  for  an  offense  that  be  did  not 
commit  or  aid  in  committing,  and  the  court  will  not  infer 
co-operation  in  composing  a  libel  from  the  mere  request  to 
write  a  letter  of  inquiry.  There  is  no  proof  whatever  that 
the  plaintiff  in  error  had  seen  the  Heiskel  letter  at  the 
time  his  statements  were  made  or  knew  its  contents. 
The  proof,  in  fact,  shows  the  contrary.  There  is  not  suf- 
ficient testimony,  therefore,  to  sustain  the  verdict.  While, 
however,  the  proof  fails  to  show  that  the  plaintiff  in  error 
cither  wrote  or  authorized  the  writing  of  the  letter  sent  to 
Ileiskel,  it  does  show  conclusively  that  he  did  write  and 
send  letters  relating  to  the  alleged  scandal  to  other  persons, 
and  also  that  he  had  frequent  conversations  with  certain 
citizens  of  Omaha  in  regard  to  the  same;  but  as  the  indict- 
ment is  based  upon  the  Heiskel  letter  alone,  the  other 
letters  and  matters  referred  to  cannot  be  considered.  The 
impression  created  on  the  mind  of  the  writer  from  reading 
the  testimony  is,  that  the  plaintiff  in  error  and  his  wife 
have  yet  much  to  learn  in  r^ard  to  respecting  the  good 
name  and  fame  of  others ;  and  if  the  result  of  the  trial 
bhall  be  to  cause  them  to  recognize  and  respect  such  rights 
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it  cannot  fail  to  add  to  the  happiness  of  others  as  well  as 
themselves.  The  judgment  of  the  district  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings. 

Eeyebsed  and  remanded. 

The  other  judges  concur. 


Albert  Romberg,  plaintiff  in  error,  v.  M.  J. 
Hughes,  defendant  in  error. 

1.  Verdict.    Where  the  eyidence  on  the  part  of  the  plaintiff  and 

defendant  in  an  action  is  nearly  equally  balanced,  the  verdict 
will  not  be  set  aside  as  being  against  the  -weight  of  evidence. 

2.  Attorney  and  Client.     To  make  a  communication  from  a 

party  to  an  attorney  privileged,  the  relation  of  attorney  and 
client  mnst  exist  between  them. 

3.  Replevin :    damages.    In  replevin,  damicges  for  the  detention 

of  the  property  are  recoverable  only  in  case  of  a  retom.  If  the 
property  is  not  returned  the  measure  of  damages  is  the  value  of 
the  property  as  proved,  together  with  lawftil  interest  thereon 
firom  the  date  of  the  unlawftil  taking.  Mainer  v,  Lee,  12  Neb., 
452. 

Error  to  the  district  court  for  Cuming  county.  Tried 
below  before  Post,  J.,  sitting  for  Crawford,  J. 

M.  McLaughlin  and  N.  H.  BeUy  for  plaintiff  in  error. 

Charles  J.  Green^  for  defendant  in  error. 

Maxwell,  J. 

In  August,  1882,  Ludwig  and  Franze  Herse  rented  the 
farm  of  the  plaintiff  for  four  years,  commencing  on  the  let 
day  of  November,  1882.  The  terms  were  that  the  plain- 
tiff should  "furnish  one-half  of  all  seed  and  one-half  of  all 
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machines,"  and  be  liable  for  one-half  of  the  personal  prop* 
erty  tax  and  to  receive  one-half  of  all  the  grain  raised  on 
the  farm,  one-half  of  the  increase  of  live  stock,  etc.  The 
testimony  shows  that  the  plaintiff  had  two  brothers  in  the 
neighborhood  where  he  resided,  and  some  or  all  of  them 
had  employed  thfe  Herses,  for  some  time  prior  to  the  execu- 
tion of  the  lease,  to  work  on  their  resp^tive  farms.  The 
Herses  were  in  straitened  circumstances,  and  this  fact  was 
well  known  to  the  plaintiff.  In  November,  1882,  the 
plaintiff  sold  a  large  quantity  of  personal  property  at  auc- 
tion, the  terms  of  sale  being  cash  for  all  sums  of  $5  or 
under,  and  on  sums  in  excess  of  $5,  promissory  notes  with 
an  approved  surety  was  to  be  given,  said  notes  to  be  due  in 
one  year  with  interest  at  8  per  cent.  At  this  sale  the 
Herses  were  the  highest  bidders  for  two  horses,  the  harness 
for  the  same,  and  a  lumber  wagon  and  other  property,  in 
all  amounting  to  from  $800  to  $1,000.  The  Herses  were 
unable  or  at  least  did  not  obtain  a  satisfactory  surety  ta 
sign  their  note  and  consequently  no  note  was  given ;  but  the 
Herses  claim  that  the  plaintiff  at  the  time  of  the  sale  well 
knew  that  they  could  not  give  security,  and  that  he  waived 
it,  as  they  were  on  his  farm,  and  the  horses,  wagon,  and  har- 
ness in  controversy  were  necessary  to  enable  them  to  carry 
on  the  farm.  The  sale  is  denied  by  the  plaintiff,  who 
claims  that  after  the  failure  of  the  Herses  to  give  properly 
secured  notes  that  he  leased  the  chattels  in  question  to 
them.  In  April,  1883,  the  Herses  abandoned  the  farm  of 
the  plaintiff  and  sold  the  horees,  harneas,  and  wagon  to  the 
defendant  for  the  sum  of  $280  cash.  The  plaintiff  there- 
upon brought  an  action  of  replevin  and  obtained  possession 
of  the  property.  On  the  trial  of  the  cause  the  jury  re- 
turned a  verdict  in  favor  of  the  defendant,  upon  which 
judgment  was  rendered.  There  are  three  questions  pre^ 
sented  by  the  record  which  will  be  considered  in  their 
order: 

Firdj  Did  the  plaintiff  sell  the  property  to  the  Herses 
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either  by  an  absolute  sale  or  conditioDally?  Upon  thia 
point  the  testimony  is  conflicting.  The  plaintiflf  and  some 
of  his  witnesses  testify  that  there  was  no  sale,  while  an 
<?qual  number  testify  on  behalf  of  the  defendant  that  the 
Ilerses  purchased  the  property  and  were  holding  it  as 
owners.  The  attorney  for  the  defendant  contends  that  if 
there  is  any  evidence  to  sustain  the  verdict  it  will  not  be 
set  aside.  The  rule  adopted  by  this  court,  however,  is  that 
where  a  verdict  is  clearly  wrong  it  will  be  set  aside  and  a 
new  trial  granted.  Mathewaon  v.  Bun*,  6  Neb.,  319.  Fish 
V.  State,  9  Id.,  66.  Smith  v.  Evans,  13  Id.,  316.  Victor 
S.  M.  Co.  V.  Day,  13  Id.,  408.  Gandy  v.  Pool,  14  Id., 
101.  Staman  v.  State ,  14  Id.,  68.  Kuhna,  t;.  Bankes,  15 
Id.,  92.  JShapleigh  v.  Dutcher,  15  Id.,  563.  It  is  unneces- 
sary, however,  to  invoke  the  rule  in  this  case,  as  the  testi- 
mony is  nearly  equally  divided  and  is  not  very  satis&ctory 
on  either  side.  That  some  arrangement  was  made  by  the 
plaintiff  whereby  the  Herses  were  to  retain  possession  of 
the  property  in  question  was  clearly  established,  and  in  our 
view  the  jury  would  have  been  justified  in  finding  a  condi- 
tional sale — a  sale  with  a  condition  that  the  title  should  re- 
main in  the  plaintiff  until  the  property  was  paid  for.  But 
under  the  statute,  where  such  a  sale  is  not  evidenced  by 
writing  signed  by  the  vendee,  and  a  copy  thereof  filed  in  the 
office  of  the  county  clerk  of  the  proper  county,  it  is  not  valid 
.  against  a  purchaser  from  the  vendee  in  actual  possession. 
Comp.  Stat,  Chap.  32,  §  2i5.  If  there  was  a  conditional 
sale  this  was  not  done,  and  the  defendant  having  so  far  as 
the  evidence  shows  purchased  without  notice,  is  entitled  to 
protection.  The  evidence  covers  288  pages,  and  it  would 
subserve  no  good  purpose  to  review  it  at  length.  It  is  so 
nearly  equally  balanced  that  this  court  cannot  say  that  the 
verdict  is  wrong. 

Second,  That  the  court  erred  in  permitting  one  T.  M. 
Franse,  an  attorney,  to  testify  to  communications  made  by 
the  plaintiff  to  him.     There  is  no  claim  that  at  the  time 
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this  GOD versatioQ  took  place  the  relation  of  attorney  and 
client  existed  between  the  plaintiff  and  Franse.  The  par« 
ties  seem  to  have  been  on  friendly  terms,  and  it  is  evident 
that  the  communications  were  made  not  as  clients,  but  aa 
voluntary  statements  outside  of  the  relation  of  attorney  and 
client.  Sec.  328  of  the  code  prohibits  an  attorney  from 
testifying  where  there  is  no  waiver  by  the  party  in  whose 
favor  the  prohibition  is  enacted,  "concerning  any  commun^ 
ication  made  by  him  to  his  client  in  that  relation,  or  his 
advice  thereon,"  etc.,  or  "any  confidential  communication 
properly  intrusted  to  him  in  a  professional  capacity,"  etc. 
Code,  §  333.  To  render  the  communication  privileged  the 
relation  of  attorney  and  client  must  pxist,  otherwise  the 
communication  is  not  privileged.  As  all  the  proof  shows, 
that  the  relation  of  attorney  and  client  did  not  exist  when 
the  communications  were  made,  they  are  not  privil^ed, 
and  the  court  did  not  err  in  admitting  them  in  evidence. 

Thirdy  The  jury  found  the  value  of  the  property  to  be 
the  sum  of  $285,  and  assessed  the  damages  for  the  deten- 
tion of  the  property  at  $1  per  day,  in  all  $584. 

Whereupon  the  court  rendered  judgment  as  follows :  "  It 
is  therefore  hereby  adjudged  and  determined  by  this  court,, 
that  the  defendant  have  a  return  of  the  property  taken  on 
said  writ  of  replevin,  or,  in  case  a  return  of  said  property 
cannot  be  had,  that  he  recover  of  said  plaintiff  the  value 
thereof,  assessed  at  $285,  and  his  damages  for  withholding- 
the  same,  assessed  at  $584,  and  cost  of  suit,  taxed  at 
$431.83,"  etc. 

It  is  only  in  cases  where  a  return  of  the  property  is 
had  that  the  party  to  whom  the  property  is  returned  is 
entitled  to  damages  for  the  detention.  The  rule  allow- 
ing the  value  of  the  use  is  peculiar  to  replevin,  and 
grows  out  of  the  fact  that  the  party  to  whpm  the  prop- 
erty is  awarded  seeks  to  recover  the  property  itself,  and 
not  its  value.  Id  such  case,  when  the  property  is  re- 
turned, the  party  to  whom  the  return  is  made  is  entitled 
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to  the  damages  awarded  for  the  detectioD.  If,  however,  a 
verdict  is  rendered  for  the  value  of  the  property,  the  action 
in  that  regard  being  one  for  damages  only,  the  measure  of 
damages  is  the  value  of  the  property  as  proved,  together 
with  lawful  interest  thereon  from  the  date  of  the  unlawful 
taking.  Hainer  v,  Lee^  12  Neb.,  452.  Deck  v»  Smithy 
Id.,  389.  The  judgment  in  this  case  is  clearly  erroneous. 
For  property  of  the  value  of  $285  the  defendant  is  awarded 
a  judgment  for  $869  in  case  no  return  is  had,  and  $584  for 
the  detention  of  property,  if  it  is  returned.  Such  a  judg- 
ment ought  not  to  be  sustained,  and  the  damages  for  the 
detention  are  excessive.  These  are  simply  for  the  use  of 
the  property.  There  is  no  claim  that  the  property  deterio- 
rated in  value  during  the  time  the  plaintiff  had  possession 
of  the  same.  It  is  not  very  probable  that  property  of  the 
value  of  $285  produced  during  the  time  it  has  been  in  the 
plaintiff's  hands  profits  of  the  net  value  of  more  than  twice 
that  sum.  Such  a  verdict  and  judgment  are  greatly  in 
excess  of  the  actual  damages  sustained.  The  amount  of 
recovery  for  the  detention  of  property  should  ordinarily, 
where  there  is  no  deterioration,  bear  a  reasonable  propor- 
tion to  the  value  of  the  same,  otherwise  the  judgment  can- 
not be  sustained.  The  judgment  of  the  district  court  is 
reversed,  and  the  defendant  has  leave  within  twenty  days 
to  remit  from  the  amount  claimed  for  the  detention  of  the 
property,  all  but  the  sum  of  $200;  and  in  case  such  remit- 
tance is  entered  as  above  provided,  judgment  will  be  entered 
in  this  court  as  follows :  In  favor  of  the  defendant  for  a 
return  of  the  property,  and  $200  for  the  detention  of  the 
same ;  or,  in  case  a  return  cannot  be  had,  that  he  recover 
of  the  plaintiff  the  sum  of  $285,  with  interest  at  seven  per 
cent  from  the day  of  April,  1883.     . 

Judgment  acxx>rdinqly. 

The  other  judges  concur. . 
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js^j  Moses  Van  Buskirk^  plaintiff  in  ebbob^  v.  J.  S. 

Chandler,  defendant  in  errob. 

Payment :    evidencs.   A  defendant  relying  upon  payment  as  a 
defense  most,  where  it  is  denied,  prove  the  same. 

Error  to  the  district  court  for  Adams  county.  Tried 
below  before  Morris,  J. 

Hayes  &  Taggartj  for  plaintiff  in  error. 

Batty  &  RagaUy  for  defendant  in  error. 

Maxwell,  J. 

This  actioD  was  brought  on  a  promissory  note,  of  which 
the  following  is  a  copy: 

**$^16.  Junllta,  Neb.,  Nov.  28th,  1879. 

"  One  year  after  date,  we  promise  to  pay  to  the  order  of 
Moses  Van  Buskirk  the  sum  of  two  hundred  and  sixteen 
dollars,  for  value  received,  to  bear  ten  per  cent  interest  per 
annum  from  date.  If  the  interest  is  not  annually  paid, 
to  become  as  principal,  and  bear  the  same  rate  of  interest, 
payable  without  defalcation  or  discount. 

"J.  S.  Chandler, 
"Iba  G.  Dillon." 

The  defendants  answer  jointly,  and  allege :  First.  That 
Ira  G.  Dillon  signed  said  note  merely  as  surety.  Second. 
Usury  in  the  transaction,  the  sum  of  $16.00  being  retained 
by  the  plaintiff  in  addition  to  ten  per  cent  interest  Third. 
Payment. 

On  the  trial  of  the  cause  the  defendant  Chandler  de- 
manded and  obtained  the  opening  and  closing.  Proof  was 
introduced,  and  the  jury  returned  a  verdict  in  favor  of  the 
defendant,  upon  which  judgment  was  rendered.  The  prin- 
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tiipal  grouud  upon  which  a  reversal  is  sought  is,  that  the 
verdict  is  against  the  weight  of  evidence. 

Only  the  defendant  Chandler  appeared  on  the  trial.  He 
testified  that  the  note  in  question  was  given  for  borrowed 
money,  which  he  obtained  from  the  plaintiff;  that  he 
received  but  $200 ;  that  he  paid  the  note  by  a  check  on 
C  R.  Jones  &  Co/s  bank  in  Juniata.  The  check  which 
he  claims  was  given  in  payment  of  the  note  in  question  is 
as  follows :   - 

^'  No.  86.  Juniata,  Neb.,  October  20,  1880. 

^*  C  iJ.  Jones  &  Cb.,  Bankers: 

"  Pay  to  Moses  Van  Buskirk,  or  bearer,  two  hundred 
dollars,  1200.  «  J.  S.  Chandler." 

It  will  be  observed  that  this  check  was  given  more  than 
a  month  before  the  note  was  due,  and  although  the  plain- 
tiff had  the  note  with  him  at  the  time  the  money  was  paid, 
there  was  no  demand  for  the  note  or  that  the  $200  be  credited 
thereon.  These  facts  are  significant  in  connection  with  the 
following  testimony :  The  plaintiff  testifies  that  Chandler 
and  himself,  on  or  about  the  date  of  the  check,  purchased 
at  Kearney,  of  oue  Augtin,  "  seven  hundred  and  twenty- 
eight  lambs  and  fifty  old  ewes,"  for  the  sum  of  "  fifteen  hun- 
dred and  some  odd  dollars,'^  and  he  loaned  Chandler  $200 
to  pay  on  said  sheep,  taking  the  check  in  question  therefor. 
In  this  he  is  corroborated  by  Mr.  Austin,  who  sold  the 
sheep,  and  a  Mr.  Thompson,  to  whom  Chandler  stated 
that  he  owned  a  part  of  them.  Chandler  admits  in  his  tes- 
timony that  he  sold  the  wool  and  divided  the  proceeds. 
He  claims,  however,  that  the  plaintiff  was  indebted  to  him, 
but  fails  to  explain  in  what  the  debt  consisted,  or  what 
right  he  had  to  take  one-half  of  the  proceeds  of  the  wool, 
except  as  partner.  There  is  other  testimony  in  the  record 
from  which  a  partnership  in  the  sheep  in  question  may  be 
inferred,  but  which  need  not  be  adverted  to.  Against  this 
array  of  evidence  we  have  the  naked  allegation  of  the  de- 


586       SUPKEME  COURT  OF  NEBRASKA. 

Lynch  v.  Lynch. 

feodant,  unsupported  either  by  facts  or  circumstances. 
This  is  not  sufficient  to  sustain  the  plea  of  payment  as 
against  the  array  of  testimony  on  the  part  of  the  plaintiff. 
As  a  new  trial  must  be  had,  the  court  in  the  next  trial 
should  permit  greater  scope  of  inquiry,  as  considerable 
testimony  offered  and  excluded  on  the  former  trial  seemed 
calculated  to  throw  additional  light  on  the  matter.  The 
judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Beyebsed  and  remakded. 
The  other  judges  concur. 


w  ^^1         Susan  J.  Lynch  et  al.,  appellees,  v.  Patricjk  W. 
Lynch  et  al.,  appellants. 

1.  Homestead.    A  tenant  in  common  is  not  entitled  to  a  right  of 

homestead  on  the  common  property  as  against  a  judgment  in 
partition  in  favor  of  a  co-tenant  for  the  value  of  his  interest. 

2.  Partition:     jurisdiction  op  court.     Where  an  action  in 

partition  is  properly  brought  on  a  legal  title,  and  the  defendant 
sets  up  an  equitable  defense,  the  court  has  authority  to  de- 
termine the  validity  of  such  defense,  and  adjudicate  upon  the 
rights  of  the  parties. 

3.    :    CASE  STATED.     Where  a  certain  lot  of  the  value  of 

$2,500  V7as  devised  by  will  to  six  persons,  two  of  whom  conveyed 
their  interests  to  the  defendant,  in  an  action  of  partition,  Meldy 
1st,  That  where  one  of  the  shares  was  attached  to  the  shares  of 
the  defendant  without  objection,  a  judgment  making  the  value 
of  such  share  a  lien  on  the  defendant's  portion  was  not  errone- 
ous. 2d,  That  a  balance  due  from  the  defendant  for  rents  and 
profits  appropriated  by  hiiu  might  be  enforced  against  his  inter* 
est  in  the  property. 

4.  ■  :    .     Where  the  premises  are  incapable  of  a  fair 

division,  the  court  has  power  to  award  a  pecuniaiy  compen- 
sation to  one  of  the  parties  for  equality  of  partition. 
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Appeal  from  the  district  court  of  Douglas  county^ 
Tried  below  before  Neville,  J. 

George  W.  Ambrose  and  E.  F.  Smythey  for  appellants. 

A.  SwartzUmder  and  Bvmham  &  BaUieU  for  appellees*. 

Maxwell,  J. 

This  is  an  action  of  partition  brought  in  the  district 
court  of  Douglas  county.  It  is  alleged  in  the  petition,  in 
substance,  that  on  the  17th  day  of  October,  1870,  one 
Mary  Lynch  departed  this  life  seized  in  fee  of  lot  6,  block 
198,  in  the  city  of  Omaha ;  that  before  her  death,  said 
Mary  Lynch  made  a  last  will  and  testament,  which  was. 
afterwards  admitted  to  probate  by  the  probate  court  of 
Douglas  county,  by  which  she  devised  said  real  estate  in 
equal  shares  to  her  six  children,  viz. :  Susan  Lynch,  Mar- 
garet Clary,  Mary  E.  Michaelson,  Patrick  W.  Lynch^ 
James  H.  Lynch,  and  Daniel  Lynch;  that  in  April,  1882,. 
Daniel  Lynch  conveyed  his  interest  in  said  lot  to  Susan  J. 
Lynch,  and  assigned  to  her  the  rents  and  profits  thereof 
accruing  since  the  death  of  said  testator ;  that  Susan  J. 
Lynch  is  the  owner  of  an  undivided  third  of  said  lot,. 
Margaret  Clary  an  undivided  one-sixth  interest,  Mary  E. 
Michaelson  an  undivided  one-sixth  interest,  Patrick  W^ 
Lynch  an  undivided  sixth  interest,  and  James  H.  Lynch 
an  undivided  sixth  interest,  and  that  Patrick  W.  Lynch 
has  received  the  rents  and  profits  of  the  same  since  the 
17th  day  of  October,  1870.  The  prayer  is  for  partition,. 
and  to  require  Patrick  W.  Lynch  to  account. 

In  the  answer  of  Patrick  W.  Lynch  it  is  alleged  "  that,, 
long  prior  to  the  death  of  said  Mary  Lynch  the  said  prop- 
erty was  purchased  of  Charles  H.  Brown  with  money  be- 
longing to  Patrick  W.  Lynch,  and  at  his  request  the  title 
to  said  property  was  taken  in  the  name  of  Mary  Lynch^ 
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the  mother  of  said  Patrick,  and  for  the  sole  purpose  of 
iiolding  the  same  in  trust  for  the  said  defendant  Patrick 
Lynch.  He  also  alleges  that  he  had  no  notice  of  his 
mother's  will,  and  claims  to  be  entitled  to  the  exclusive 
j)ossession  of  said  lot.  He  also  pleads  title  by  adverse 
possession  for  more  than  ten  years.  On  the  trial  of  the 
tjause  the  court  found  that  the  interests  of  two  of  the  heirs 
had  been  conveyed  to  the  defendant,  and  that  Susan  J. 
Lynch  was  entitled  in  fee  to  an  undivided  one-third  part 
of  said  lot,  Margaret  Clary  to  an  undivided  sixth  part, 
and  the  defendant  to  an  undivided  one-half,  and  the  inter- 
ests of  said  parties  as  above  found  were  confirmed.  Ref- 
erees were  thereupon  appointed  to  make  partition  of  said 
lot,  and  a  referee  also  to  fiad  the  value  of  the  use  and  occu- 
pation of  the  same  since  the  17th  day  of  October,  1870, 
^nd  the  amount  expended  for  repairs,  permanent  improve- 
ments, taxes  etc. 

The  referee  found  that  the  defendant  had  expended  for 
repairs  and  permanent  improvements  the  total  sum  of  |598, 
^nd  for  taxes  and  assessments  against  said  lot  the  sum  of 
^510.20,  that  the  rents  and  profit's  amount  to  the  sum  of 
$2,436.00,  from  which,  after  deducting  the  sum  of  |1108.- 
20  expended  by  the  defendant  for  improvements,  repairs, 
and  taxes  on  said  lot,  leaves  a  balance  of  (1,327.80  for 
which  the  defendant  is  chargeable.  No  exceptions  were 
filed  to  this  report  and  it  was  confirmed.  Thereafter  the 
referees  appointed  to  make  partition  made  a  report,  in 
which  they  allot  to  Susan  J.  Lynch  the  west  one-third  of 
said  lot,  being  22  feet  front  and  running  back  its  entire 
length,  and  to  the  defendant  the  east  two-thirds,  being  44 
feet  front  and  running  back  the  entire  length.  They  also 
found  the  value  of  the  entire  lot  to  be  the  sum  of  $2,500, 
and  'Hhat  for  equality  of  partition  the  said  Patrick  W. 
Lynch  pay  to  the  clerk  of  the  district  court,  for  the  use  of 
Mrs.  Margaret  Clary,  plaintiff  in  the  case,  the  sum  of  four 
liundrcd    and   sixteen    ^^    dollars   as   her    share    and 
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portion  of  said  lot.''  No  objections  were  made  to  this  re- 
port and  it  was  confirmed.  Afterwards  a  further  decree 
was  entered  in  said  court  as  follows: 

The  court  assigned  to  Susan  J.  Lynch  the  west  one-third 
of  the  lot  in  question  in  severalty,  and  to  the  defendant  the 
east  two-thirds  in  severalty,  subject,  however,  to  the  pay- 
ment by  him  to  Margaret  Clary  of  the  sum  of  $416.6& 
in  lieu  of , her  one-sixth  share  or  interest  in  said  lot,  which 
sum  was  decreed  to  be  a  specific  lien  on  said  two-thirds 
interest  of  the  defendant,  to  be  enforced  by  execution. 
Also  that  the  defendant  stand  charged  with  one-half  of  the 
net  rents  and  profits  of  said  lot,  of  which  sum  $442.60 
was  due  Susan  J.  Lynch,  and  $221.30  due  Margaret  Mc^ 
Clary,  and  that  said  sums  be  a  specific  lien  on  said  two- 
thirds  interest  of  the  defendant.  There  were  certain  other 
orders  as  to  the  payment  of  taxes  and  costs,  upon  which  no 
issue  is  made  and  need  not  be  considered.  It  is  admitted 
ia  the  abstract  that  the  testimony  offered  by  the  plaintiff 
fully  sustained  the  allegations  of  the  petition,  and  that  the 
report  of  the  referee  as  to  the  value  of  the  use  and  occupa- 
tion of  the  premises  is  fully  sustained. 

The  sole  question  presented  by  the  appellants  is,  the 
power  of  the  court  to  render  judgment  making  the  value 
of  the  interest  of  Margaret  McClary  a  lien  on  the  defend- 
ant's two-thirds  of  said  lot,  and  to  make  the  judgment  for 
one-half  of  the  net  sum  due  for  rents  and  profits  a  lien 
thereon.     It  is  said  the  court  had  no  jurisdiction. 

1st.  It  is  claimed  that  the  premises  in  question  are  the 
defendant's  homestead.  It  will  not  be  contended  that  a 
tenant  in  common  by  taking  possession  of  the  common 
property  can  by  claiming  the  property  as  a  homestead 
divest  the  rights  and  interest  of  his  co-tenant.  The  right 
of  homestead  is  always  subordinate  to  prior  rights  or  in- 
terests of  other  persons  in  the  property.  Gunn  v.  Barry ^ 
1 5  Wall.,  623.  Homestead  Cases,  22  Gratt.,  331 .  Bowker 
V.  CoUinSy  4  Neb.,  496.     Stale  Bank  v,  Carson^  4  Id.,  602. 
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The  defendant  has  do  right  of  homestead  in  the  premises, 
therefore,  as  against  the  rights  of  the  plaintiffs. 

2d.  To  sustain  the  allegation  of  want  of  jurisdiction  the 
appellant  has  cited  Tabler  v.  Wiseman^  2  Ohio  State  Rep., 
210.  Greenup  v.  Sewelly  18  111.,  53.  Louvalle  v.  Menard^ 
1  Gil.  (Ill.)>  39.  The  exact  point  intended  to  be  brought  to 
the  attention  of  the  court  by  these  cases  is  not  clear,  but 
probably  that  partition  was  not  a  proceeding  to  decide  title. 
In  Tabler  v,  Wiseman,  2  O.  S.,  210,  cited  by  the  appellant, 
one  Moudy  died  seized  of  the  tract  of  land  of  which  par- 
tition was  sought,  the  whole  of  which  had  been  assigned 
to  the  widow  as  dower,  the  widow  being  still  alive  when 
the  proceedings  were  had.  The  parties  to  the  suit  were 
the  heirs  at  law,  and  the  question  for  determination  was, 
could  partition  be  had  during  the  continuance  of  the  dower 
estate  ?  The  court  below  held  that  it  might,  but  as  the 
lands  could  not  be  divided,  and  as  one  of  the  heirs  elected 
to  take  the  same  at  the  appraised  value,  the  court  confirmed 
the  election  so  made,  and  ordered  a  deed  to  be  made  upon 
payment  of  the  purchase  money.  The  supreme  court  held 
that  the  proceedings  were  erroneous,  but  as  the  plaintiff  in 
error  had  received  and  still  retained  his  part  of  the  money 
paid  for  the  estate  in  pursuance  of  the  order  confirming 
the  election,  it  was  a  waiver  of  the  error.  In  the  discus- 
sion of  the  question  there  is  a  great  deal  said  by  Judge 
Ranney,  who  delivered  the  opinion  of  the  court,  that  was 
not  pertinent  to  the  question  at  issue. 

In  this  case  the  title  of  the  plaintiff  was  put  in  issue 
by  the  answer,  and  an  adjudication  had  thereon,  which 
being  against  the  defendant  is  conclusive,  no  appeal  hav- 
ing been  taken.  At  common  law  partition  lay  only  where 
the  lauds  were  held  in  coparcenary.  The  remedy  was  af- 
terwards extended  by  statutes  31  and  32,  Henry  VIIL,  to 
joint  tenancies  and  tenancies  in  common.  The  writ,  how- 
ever, lay  only  against  the  tenant  in  possession,  and  as  par- 
tition was  made  by  the  sheriff  by  actual  division,  in  case 
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the  interests  were  incapable  of  exact  apportioDment  a 
court  of  law  possessed  no  power  to  make  compensation  for 
the  inequality.  Hence,  in  consequence  of  the  inadequacy 
of  the  legal  remedy,  partition  became  a  matter  of  equitable 
cognizance,  the  remedy  being  extended  to  all  persons  in- 
terested in  the  estate.  Brook  v,  Hertford,  2  P.  Wms.,  518. 
Gaskdl  V.  Gaakell,  6  Sim.,  643.  Wills  v.  Slade,  6  Ves., 
498.  Under  the  former  chancery  practice  if  the  plaintiff's 
legal  title  was  disputed  the  court  refused  to  proceed  until 
he  had  established  his  right  at  law.  Wilkin  v.  Wilkin^  1 
Johns.  Ch.,  111.  In  the  case  cited,  Chancellor  Kent  says 
(page  118):  "The  jurisdiction  of  chancery  in  awarding 
partition  is  not  only  well  established  by  a  long  series  of 
decisions  which  are  noticed  by  Mr.  Hargrave  (N.  23  to 
Lib.  3,  Co.  Lit.),  but  it  has  been  found  by  experience  to 
be  a  jurisdiction  of  much  public  convenience.  Calmady 
V.  Calmady f  2  Ves.,  Jr.,  570.  The  court,  however,  does 
not  sustain  a  bill  of  partition  unless  the  title  be  clear ; 
and  in  case  of  the  Bishop  of  Ely  v.  Kenriek  (Bunb.,  322) 
the  bill  for  partition  was  dismissed  because  the  title  was 
denied.  In  another  case  {Cartwright  v.  Pultney,  2  Atk., 
380)  Lord  Hardwick  observed,  "that  where  there  were 
suspicious  circumstances  in  the  plaintiff's  title  the  court 
would  leave  him  to  law,"  etc.  That  this  was  the  rule 
under  the  former  equity  practice  there  is  no  doubt,  and 
may  perhaps  be  the  same  under  our  present  procedure 
where  the  titles  relied  upon  are  purely  legal.  But  that 
question  is  not  before  the  court.  But  where  equitable 
titles  are  in  dispute  a  court  of  equity  has  jurisdiction  to 
determine  the  rights  of  the  parties  and  grant  partition  in 
the  same  action.  Hitchcock  v.  Skinner ,  Hoff.  Ch.,  21. 
Cartwright  v.  Pultneyy  2  Atk.,  380.  Coxe  v.  Smith,  4 
Johns.  Ch.,  271.  In  the  case  last  cited  the  defendants  in 
their  answer  alleged  that  the  deed  from  Coxe  to  Redman 
was  in  the  nature  of  a  trust,  but  the  court  held  otherwise 
and  ordered  partition.     It  is  essential,  however,  that  the 
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legal  title  should  be  before  the  court,  otherwise  if  the 
equitable  title  only  was  presented  to  it,  the  power  to  cause 
the  execution  of  conveyances  might  be  greatly  abridged. 
Miller  v,  Wai'mingion,  1  Jac.  &  Walk.,  484. 

In  partition  in  equity  the  court  will  take  the  necessary^ 
steps  to  protect  the  rights  of  the  parties  by  the  equa) 
division  of  the  estate.  In  other  words,  the  court  does  not 
act  in  a  merely  ministerial  character,  in  obedience  to  the 
call  of  some  or  all  of  the  parties,  but  administers  relief  in 
such  manner  as  to  do  equal  and  exact  justice  as  far  as  pos- 
sible. Therefore,  where  premises  are  incapable  of  a  fair 
division  the  court  has  power  to  award  a  pecuniary  com- 
pensation or  charge  upon  the  land.  Smith  v.  Smithy  10 
Paige,  470.  Larkin  v.  ManUy  2  Id.,  27.  Phelps  v.  GreeUy 
8  Johns.  Ch.,  303.  Story's  Eq.  Juris.,  §  656a.  In  order 
to  enable  the  court  to  make  an  equitable  distribution  be- 
tween the  parties  the  statute  authorizes  it,  where  the  prop- 
erty cannot  be  divided  "  without  great  prejudice  to  the 
owners,  to  enter  an  order  directing  the  referees  to  sell  the 
premises,"  etc.  Code  §§  814,  815.  So  far  as  the  share 
of  Mrs.  McClary  is  concerned,  being  but  a  sixth  interest^ 
a  strip  eleven  feet  in  width,  it  would  be  of  very  little 
value.  As  to  her,  therefore,  a  division  could  not  be  made 
without  great  prejudice,  and  it  remained  with  the  referees 
either  to  recommend  a  sale  of  the  lot  or  that  the  share  be 
attached  to  the  portion  assigned  either  to  Susan  J.  Lynch 
or  the  defendant.  No  objection  was  made  by  the  defend- 
ant to  attaching  the  same  to  that  portion  of  the  lot  as- 
signed to  him.  Had  objection  been  made  no  doubt  the 
court  would  have  required  the  referees  to  make  a  new 
allotment  or  recommend  a  sale  of  the  premises.  The  in- 
terest of  Mrs.  McClary  being  assigned  to  the  defendant^ 
the  consideration  for  the  same  was  properly  made  a  lien  on 
the  portion  of  the  lot  assigned  to  him.  The  right  to  make 
the  balance  due  to  the  plaintiffs  from  the  defendant  for 
rents  and  profits  a  lien  on  his  interest  in  the  premises  ia 
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not  60  clear,  but  no  particular  objectioD  on  that  ground 
seems  to  have  been  made.  No  error  is  apparent  in  the 
proceedings,  and  the  judgment  is  in  all  things  affirmed. 

jT7DG!&f£NT  AFFIBMED. 

The  other  judges  concur. 


EiiBERT  O.  Hand,  appellant,  v.  G.  Walteb  Phil- 
lips ET  AL.,  APPELLEES. 

Attorney  Fee.  Under  a  statute  which  authorizes  the  allowanoe 
of  an  attorney's  fee  in  certain  cases,  proportioned  to  the  amount 
of  recovery,  the  debtor  cannot,  by  paying  a  considerable  portion 
of  the  debt  immediaiely  preceding  the  rendition  of  judgment, 
defeat  the  recovery  by  the  attorney  of  fees  upon  the  entire  sum 
for  which,  but  for  the  payment,  judgment  would  have  been  ren- 
dered. 

Appeal  from  Platte  county  district  court.    Heard  be- 
low before  Post,  J. 

A.  W.  OrUeSy  for  appellant 

Oeorge  O.  Bovmian,  for  appellees. 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Platte 
county  to  foreclose  a  mortgage  upon  certain  real  estate  ex- 
ecuted by  Minerva  A.  Bailey  and  Gurdon  B.  Bailey,  on 
the  18th  day  of  February,  1879.  The  mortgage  contains 
this  provision :  "And  in  case  of  a  foreclosure  of  this  mort- 
gage a  sum  equal  to  ten  per  cent  of  the  whole  amount 
due  shall  be  awarded  in  addition  to  the  judgment,  as  an  at- 
torney^s  fee/'  It  is  alleged  in  the  petition,  in  substance, 
38 
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that  Phillii^s  purchased  the  mortgaged  premises  after  the 
execution  of  the  mortgage.  No  answer  was  filed  by  any 
of  the  parties,  but  on  the  day  on  which  the  decree  was  ren- 
dered the  attorney  for  Phillips  announced  in  open  court 
that  he  had  paid  into  court  the  sum  of  $220  to  apply,  first, 
on  taxable  costs  for  clerk^s  and  sheriff's  fees,  and  second,  on 
the  amount  found  due  on  the  note  and  mortgage.  The 
court  thereupon  found  "that  all  the  facts  stated  in  said  pe- 
tition are  true;  that  at  the  time  of  the  payment  of  the  sum 
aforesaid  into  open  court  there  was  due  from  the  defendant 
Gurdon  B.  Bailey  to  the  plaintiff,  upon  the  note  and 
mortgage  set  forth  in  said  petition,  the  sum  of  two  hun- 
dred and  ninety-five  dollars  for  principal  and  interest; 
*  *  that  there  still  remains  a  balance  of  eighty-eight 
and  yJir  clollars  of  the  sum  so  found  due  as  aforesaid  to 
said  plaintiff,  still  unpaid;  that  a  sum  equal  to  ten  per 
centum  of  said  last  named  sum  should  be  allowed  as  an 
attorney's  fee,  and  that  the  plaintiff  is  entitled  to  the  relief 
prayed  for  by  him  as  to  the  residue  of  said  two  hundred 
and  ninety-five  dollars,  after  deducting  the  sum  so  paid 
into  court,"  etc.  The  sum  of  $8.08  was  allowed  as  attor- 
ney's fee.  From  the  decree  refusing  to  allow  an  attorney's 
fee  on  the  entire  sum  due,  the  plaintiff  api)eals.  This 
mortgage  was  executed  before  the  act  of  1879,  p.  78,  re- 
pealing the  law  providing  for  attorneys'  fees  took  effect, 
consequently  the  contract  is  in  full  force.  W7iUe  i?.  Rourhcy 
11  Neb.,  519.  The  question  for  determination,  therefore, 
is,  did  a  payment  of  a  part  of  the  mortgage  debt  imme- 
diately preceding  the  entering  of  the  decree  of  foreclosure 
defeat  the  right  to  recover  attorneys*  fees? 
'  The  act  of  February  18th,  1873,  providing  for  attorneys' 
fees  was  as  follows:  "That  in  all  actions  for  the  foreclos- 
ure of  a  mortgage  or  upon  a  written  instrument  for  the 
payment  of  money  only,  there  shall  be  allowed  to  the 
plaintiff,  upon  the  recovery  of  judgment  by  him,  a  sum  to 
Lc  fixed  by  the  court  in  addition  to  the  judgment,  not  ex- 
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needing  ten  per  cent  of  the  recovery,  as  an  attorney's  fee, 
in  all  cases  wherein  the  mortgage  or  other  written  instru- 
ment upon  wliich  the  action  is  brought  shall  in  express 
terms  provide  for  the  allowance  of  an  attorney's  fee/'     In 
a  number  of  cases  this  court  has  decided  that  the  attorney's 
fees  allowed  by  the  act  were  in  the  nature  of  costs  and  to 
be  taxed  as  such  and  kept  separate  from  the  judgment. 
Rich  V,  Stretch,  4  Neb.,  186.     Hendrix  v.  Ricman,  6  Id., 
616.     Heard  V,  Bank,  8  Id.,  10.     Dow  v.  Updike,  11  Id., 
95.  Being  in  the  nature  of  costs  a  portion  of  them  accrued 
when  the  petition  was  filed.     The  proceedings  to  foreclose 
were  then  instituted.    The  defendants  by  failing  to  answer 
admitted  that  the  cause  of  action  had  been  correctly  stated 
and  that  they  had  no  defense.     This  being  so,  could  they 
come  into  court  immediately  preceding  the  entering  of  the 
decree  with  the  cause  of  action  confessed  upon  the  record, 
and  pay  the  entire  claim  and  costs,  except  the  attorneys' 
fees?    It  will  be  observed  that  the  contract  is,  that  "in  case 
of  foreclosure  of- this  mortgage  a  sum  equal  to  ten  per  cent 
of  the  whole  amount  due  shall  be  awarded  in  addition  to 
the  judgment  as  an  attorney's  fee.     This  contract  is  to  re- 
ceive a  fair  construction,  one  that  will  carry  out  the  inten- 
tion of  the  parties  as  &r  as  it  can  be  ascertained.    The  ten 
per  cent  is  to  be  computed  upon  the  amount  due  on  the 
note  and  mortgage.     This  presumably  is  to  be  determined 
by  the  decree,  as  the  facts  as  to  the  indebtedness  as  they  ex- 
isted when  the  petition  was  filed  are  presumed  to  continue 
until  after  the  rendition  of  judgment.  If,  therefore,  the  de- 
fendant was  indebted  on  the  note  and  mortgage  when  the 
petition  was  filed  to  foreclose  he  ought  not  to  be  permitted  to 
take  advantage  of  his  own  default  by  then  making  part 
payment  to  defeat  the  attorney's  fee  pro  tanto.     In  Dakin 
V,  Dunning,  7  Hill,  30,  Dunning  brought  an  action  of 
assumpsit   against   Dakin,   who   immediately  after  issue 
joined  paid  into  court  a  certain  sum  of  money,  claiming 
that  was  all  that  he  owed  the  plaintiff.     At  the  trial,  how- 
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ever,  the  indebtedness  was  found  to  exceed  the  amount 
paid  into  court;  the  defendant  insisted  that  the  sum  thus 
paid  should  be  deducted  by  the  jury  and  a  verdict  found 
for  the  balance  only.  The  case  was  such  that  the  deduc- 
tion would  have  reduced  the  recovery  below  the  amount 
necessary  to  entitle  the  plaintiff,  under  the  statute,  to 
costs.  The  court  say  (page  31):  "The  consequences  that 
follow  from  the  payment  of  money  into  court  in  a  proper 
case  is  well  settled  in  England.  If  the  amount  brought 
into  court  is  accepted  by  the  plaintiff  in  satisfaction  of  his 
demand,  his  costs  are  to  be  paid  by  the  defendant^  and  the 
cause  will  thus  be  ended.  But  the  plaintiff  may  insist  that 
the  amount  paid  is  less  than  the  actual  indebtedness,  and 
proceed  in  the  cause  to  recover  the  residue.  In  such  case 
if  the  sum  paid  into  court  is  equal  to  what  was  due  at  that 
time  the  verdict  is  to  be  for  the  defendant,  but  if  the  sum 
paid  is  short  of  that  amount  the  payment  is  to  be  allowed 
as  a  credit  and  a  verdict  found  for  the  balance  only, 
*  *  *  *  The  former  practice  of  the  English 
courts  may  have  been  well  enough  there  and  worked  no 
injustice  to  either  party,  and  it  might  be  proper  here  if  our 
law  as  to  costs  was  the  same  as  that  of  England.  The  sum 
brought  into  court  belongs  to  the  plaintiff  in  any  event, 
and  in  England  if  he  recovers  anything  beyond  that  sum 
,he  is  entitled  to  costs.  But  it  is  otherwise  in  this  court 
and  in  the  courts  of  common  pleas  of  the  several  counties. 
The  plaintiff's  right  to  costs  in  these  courts  often  depends 
upon  the  amount  of  the  recovery,  and  that  right  ought  not 
to  be  impaired  or  affected  by  a  payment  into  court  unless 
the  amount  thus  paid  is  equal  to  the  whole  sum  due  at  the 
time.*'  And  it  was  held  that  the  verdict  and  judgment 
should  be  for  the  whole  anaount  of  the  plaintiff's  claim, 
but  that  the  defendant  would  be  entitled  to  the  benefit  of 
the  payment.  In  other  words,  that  as  the  statute  allowed 
attorneys  certain  fees  in  the  nature  of  costs,  proportioned  to 
the  amount  of  recovery,  that  the  debtor  by  paying  a  part  of 
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the  debt  after  the  action  was  commenoed  could  not  pre- 
vent the  attorney  from  recovering  fees  upon  the  entire 
sum.  See  also  Hand  v,  Dinely,  2  Stra.,  1220.  Sheriff  v, 
Hull,  37  Iowa,  176.  This,  we  think,  is  the  correct  rule  to 
l>e  applied  in  cases  of  this  kind.  The  payment,  so  far  as 
the  attorneys'  fees  are  concerned,  is  to  be  applied  as  though 
the  decree  had  been  rendered,  and  this  will  dispose  of  the 
objection  that  the  fees  were  to  be  fixed  by  the  court  upon 
the  recovery  of  judgment,  as  the  court  at  that  time  deter- 
mines the  amount  due  from  the  defendant  to  the  plaintiff. 
But  it  may  be  said  that  the  court  has  a  discretion  in  the 
premises,  and  having  fixed  the  fees  that  this  court  cannot 
review  the  order.  In  answer  to  this  objection  we  will  say 
that  it  clearly  appears  from  the  record  that  the  court  only 
allowed  fees  upon  the  balance  remaining  unpaid,  and  re- 
fused to  allow  the  same  upon  the  amount  paid  imme- 
diately preceding  judgment.  In  this  we  think  the  court 
€rred.  The  decree  as  to  attorneys'  fees  is  reversed,  and  as 
10  per  cent  does  not  appear  to  be  an  unreasonable  fee 
where  the  sum  recovered  is  less  than  three  hundred  dollars, 
the  plaintiff  is  allowed  a  sufiBcient  sum  with  that  heretofore 
awarded  to  amount  to  ten  per  cent  on  the  decree,  and  the 
decree  as  thus  modified  is  affirmed. 

Judgment  aooordinoly. 
The  other  judges  concur. 


State,  ex  bbl.  Anthony  Reed,  v.  Joseph  Scott, 

CJOMMISSIONER  OF  PuBLIC  LaNDS  AND  BuiLDINGS. 

1.  Leasing  State  Lands:  mandamus.  The  board  of  edaca. 
tional  lands  and  fhnds  will  not  be  oomi)elled  by  mandamus  to 
award  a  contract  of  lease  to  a  particular  bidder,  unless  the  sum 
bid  is  in  excess  of  that  fixed  by  statute,  and  is  at  least  the  full 
rental  value  of  the  land,  and  there  is  an  abuse  of  discretion  on 
the  part  of  the  board  in  refusing  to  execute  the  lease. 
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2. :    PUBLIC  letting:    bids.     Where  a  party  at  a  publio 

letting  of  edncational  lands  was  the  highest  bidder,  but  after- 
wards refused  to  accept  the  lease  and  pay  the  amount  due  thereon 
and  perform  the  contract  on  his  part,  the  board  will  not  be  com- 
pelled  to  accept  a  lower  bid  afterwards  made  by  him  for  the 
^me  tract  of  land. 

Okiginal  application  for  mandamns. 

Mason  &  WhedoUy  for  relator, 

William  Leese^  Attorney  General^  for  respondent. 

Maxwell,  J. 

This  is  an  original  action  brought  to  compel  the  defend- 
ant to  execute  a  lease  in  the  name  of  the  state  for  the  south- 
west quarter  of  section  No.  eight,  in  township  ten  north^ 
range  eight  east,  in  Lancaster  county. 

The  relator  alleges  in  his  application,  in  substance,  that 
the  land  in  question  is  a  part  of  the  endowment  of  the  nor- 
mal school  of  this  state;  that  on  the  29th  day  of  June,  1 871, 
one  D.  J.  McCann  purchased  said  land  at  public  vendue 
for  the  sum  of  $1,120;  that  McCann  thereupon  gave  his 
note  to  the  state  for  said  sum  of  $1,120, due  ten  years  after 
date  with  interest  at  ten  per  cent,  payable  semi-annually  in 
advance,  and  that  h.e  paid  the  interest  on  said  note  for  one 
year  in  advance,  and  received  from  the  superintendent  of 
public  instruction  a  certificate  showing  these  facts,  that  in 
July,  1871,  McCann  assigned  his  interest  in  said  land  to 
one  Murphy,  who  about  the  year  1872  assigned  to  one 
Cook;  that  the  interest  was  paid  on  said  note  for  the  years 
1871,  1872,  1873,  and  1874,  and  no  more;  that  in  June> 
1884,  the  board  of  educational  lands  and  funds,  after  due 
notice  to  the  parties  interested,  declared  said  contract  for- 
feited and  set  aside,  and  notified  the  treasurer  of  Lancaster 
county  of  said  forfeiture,  and  that  said  lands  would  be  sub- 
ject to  lease  in  July,  1884;  that  prior  to  the  6th  day  of 
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July,  1884,  said  land  had  been  appraised  at  J7  per  acre, 
and  on  that  day  the  relator  made  his  application  to  the 
county  treasurer  of  said  county  to  lease  said  land,  and  paid 
to  the  treasurer  of  the  county  $33.60,  that  being  six  per 
cent  on  the  appraised  value  of  said  land  to  the  1st  day  of 
January,  1886;  and  also  paid  said  treasurer  a  bonus  of 
$50,  making  in  all  the  sum  of  $83.60,  and  at  that  time 
there  was  no  other  person  who  had  made  application  to 
lease  said  land ;  that  the  treasurer  of  said  county  thereupon 
transmitted  to  Joseph  Scott,  commissioner,  etc.,  said  appli- 
cation and  a  duplicate  receipt  for  the  money  paid  by  the 
relator,  and  requested  said  Scott  to  issue  a  lease  for  said 
land  to  the  relator,  which  without  reason  and  without  any 
good  or  sufficient  cause  he  refused  and  still  refuses  to  do. 
It  is  also  allied  that  the  relator  is  not  the  owner  of  640 
acres  of  state  educational  lands  and  would  not  be  if  he  se- 
cured the  land  in  question,  etc.  To  this  application  the 
attorney  general  has  filed  an  answer  in  which  he  alleges: 
"That  on  the  7th  day  of  June,  1884,  the  relator,  with 
several  other  persons,  each  made  application  to  lease  for 
himself  the  land  described  in  relatoi^'s  application.  That 
bids  as  high  as  700  per  cent,  were  there  bid  by  other  par- 
ties on  the  appraised  value  of  said  land.  That  the  relator 
did  then  and  there  offer  to  pay  1,000  per  cent  on  the  ap- 
praised value  of  said  land.  And  in  accordance  with  said 
bid  of  relator,  it  being  the  highest  rate  per  cent  on  the  ap- 
praised value  of  the  land,  the  contract  of  lease  for  said  lands 
was  awarded  to  the  said  relator,  and  the  commissioner  of 
public  lands  and  buildings  did  then  and  there  prepare  and 
sign  a  lease  in  duplicate  to  the  relator,  for  said  lands,  and 
transmitted  the  same  to  the  county  treasurer  of  Lanca>:ter 
county,  and  the  relator,  without  any  just  cause  or  excuse, 
failed,  n^lected,  and  refused  to  make  the  first  payment  and 
sign  the  said  lease,  and  after  the  expiration  of  thirty  days 
the  said  lease  in  duplicate  was  by  the  said  county  treasurer, 
returned  to  said  commissioner.     A  copy  of  said  relator's 
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application  is  hereto  attached  and  filed  herewith,  and  marked 
*  A/     Exhibit  A  is  as  follows : 

"  Lancaster  County,  Nebraska,  June  7th,  1884. 
*^To  the  Board  of  Educational  Lands  and  Buildinga: 

"  The  undersigned  desires  to  lease  the  following  described 
school  lands  of  the  state,  viz.:  S.  W.  Qr.  Sec.  8,  Town.  10, 
range  8,  Lancaster  county,  for  which  I  will  pay  1,000  per 
cent  on  the  appraised  valuation. 

"Anthony  Reed, 

''Post  Office,  Lincoln." 

There  are  other  allegations,  to  which  it  is  unnecessary 
to  refer.  The  case  is  submitted  on  the  application  and 
answer. 

The  relator  does  not  allege  in  his  application  that  the 
sum  bid  by  him  was  the  full  rental  value  of  the  land,  or 
that  there  were  not  higher  bids  than  his  for  the  board  to 
act  upon.  The  allegation  is,  ''  that  at  the  time  this  affiant 
made  his  said  application  to  lease  said  land  there  were  no 
other  parties  desiring  to  lease  said  land,  and  no  person  had 
made  application  to  lease  the  same.''  This  is  not  sufficient 
to  show  that  the  relator  was  entitled  to  a  lease.  The  board 
of  educational  lands  and  funds  is  a  trustee  for  the  sale  and 
leasing  of  the  land  set  apart  for  the  support  of  educational 
institutions,  and  to  justify  the  interference  of  a  court  there 
must  be  an  abuse  of  the  trust.  This  question  was  before 
this  court  in  State  v.  Scott,  17  Neb.,  686,  and  it  was  held 
that  a  writ  would  not  be  granted  against  the  board  unless 
there  was  an  abuse  of  discretion,  which,  in  our  view,  there 
was  not  in  this  case.  It  is  the  duty  of  the  board  to 
sell  or  lease  the  educational  lands  of  the  state  for  the  high- 
est price  possible  to  be  obtained,  and  increase  and  protect  by 
all  honorable  means  the  funds  for  the  support  of  the  edu- 
cational institutions ;  and  so  long  as  the  board  is  faithfully 
performing  its  duty  in  that  regard,  this  court  will  refuse 
to  interfere. 
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2.  The  allegations  of  the  aDSwer,  if  true,  are  sufficient 
to  debar  the  relator  from  the  relief  prayed  for.  A  party 
bidding  must  act  in  good  faith,  and  if,  being  the  highest 
bidder  at  a  public  letting,  the  contract  is  awarded  to  him, 
he  must  perform  on  his  part,  and  cannot  be  permitted  to 
let.  his  bid  lapse,  and  afterwards,  when  competition  has 
-ceased,  put  in  a  lower  bid  and  compel  the  board  to  accept 
it.  If,  therefore,  the  allegations  of  the  answer  are  true,  the 
board  on  that  ground  alone  should  have  rejected  the  rela- 
tor's bid.  The  question  whether  normal  school  lands  are 
subject  to  lease  is  discussed  somewhat  in  the  brief  of  the 
respondent,  but  as  the  question  has  not  been  very  fully 
presented,  and  a  determination  not  necessary  to  a  decision 
in  this  case,  it  will  not  be  considered.  The  writ  must  be 
denied. 

Writ  denied. 
The  other  judges  concur. 


The  State,  ex  rel.  The  Attorney  General,  v. 
The  County  CJommissionebs  of  Douglas  County. 

1.  Constitutional  Law :    taxes  fob  insane.    The  proyisioiu 

of  chapter  forty  of  the  Compiled  Statutes  of  1885,  requiring  the 
several  comities  in  the  state  to  pay  the  expense  of  the  support 
and  maintenance  of  insane  persons  having  a  legal  settlement  in 
the  counties  from  which  they  are  sent,  are  not  in  violation  of 
the  constitution,  but  are  valid  and  binding  upon  the  counties 
to  vrhich  they  apply. 

2.  Insane :    liability  of  county.    A  county  is  not  chargeable 

vrith  the  support  and  maintenance  of  insane  persons  sent  to  the 
hospital  therefrom,  unless  the  legal  settlement  is  found  to  be  in 
such  county. 

3.    :    TAX  for  suppobt.     The  levy  of  a  tax,  under  the  pro- 
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visions  of  section  47  of  chapter  40  of  the  Compiled  Statutes  of 
1885,  for  the  support  of  the  insane  having  a  legal  settlement  in 
such  county,  is  a  county  tax,  to  be  levied  by  the  proper  county 
officers;  and  if  levied  upon  all  the  taxable  property  of  the  county 
alike,  is  not  void  for  i/rant  of  uniformly. 

Original  application  for  mandamus  to  compel  the 
board  of  county  commissioners  of  Douglas  county  to  allow 
the  amount  claimed  to  be  due  the  state  for  the  care  and 
protection  given  to  insane  patients  from  that  county.  It 
was  submitted  to  the  court  on  the  following  agreed  statement 
of  facts: 

"  In  this  case  it  is  stipulated  and  agreed  by  the  relator 
and  respondent,  acting  through  their  i*espective  attorneys, 
Wm.  Leese,  attorney  general,  for  the  state,  and  J.  C.  Cowia 
for  the  respondents;  that  it  is  true  as  matters  of  fact: 


"  Second*  There  is  no  record  or  other  evidence  showing^ 
that  the  board  of  trustees  of  the  insane  hospital  at  any 
time  fixed  the  sum  to  be  paid  per  week  for  the  board  and 
care  of  patients.  When  the  asylum  burned  down  all 
records  were  destroyed,  but  the  sum  of  $4.00  per  week 
was  charged  and  demanded  by  the  hospital  up  to  February 
29th,  1880.  On  that  day  the  board  of  public  lands  and 
buildings  adopted  the  following  resolution: 

^^Eesolvedy  That  the  secretary  be  and  is  hereby  in- 
structed to  notify  the  auditor  and  superintendent  for  the 
hospital  for  insane  that  the  board  of  public  lands  and 
buildings  has  reduced  the  price  of  board  of  patients  at  the 
hospital  for  insane  to  $3.00  per  week,  to  take  effect  De- 
cember 1st,  1879. 

"  A  certified  copy  was  served  upon  the  superintendent 
and  thereafter  $3.00  a  week  was  charged,  to  take  effect  De- 
cember 1st,  1879. 

"  There  was  no  other  action  taken  by  the  board  of  pub- 
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lie  lands  and  buildings  with  respect  to  fixing  the  sum  ta 
be  paid  per  week,  and  $3.00  per  week  is  charged  and  de- 
manded by  tlie  hospital  in  accordance  with  said  resolution 
for  all  patients  in  the  hospital. 

"  Third.  From  the  year  1873  to  the  year  1885,  in- 
clusive, the  state  board  of  equalization  and  the  state  oflBcera 
in  that  behalf  provided,  in  deciding  upon  and  fixing  the 
rate  of  the  general  state  tax  (based  upon  the  appropriation 
made  each  year  by  the  legislature,  which  included  all  ex- 
penses of  insane,  including  board  and  care  of  patients)  ta 
be  levied  for  each  current  year,  included  in  the  rate  for  gen- 
eral state  tax  each  current  year,  a  sufficient  amount  to  meet 
all  expenses  and  expenditures  of  whatever  nature  con- 
nected with  the  maintenance  of  the  insane  hospital,  aiid 
including  the  cost  of  board  and  care  of  patients,  as  fixed 
and  demanded  according  to  the  facts  agreed  in  the  fore- 
going statement  ]^o.  2,  and  such  sum  was  levied  for  that 
purpose  as  a  part  of  the  general  state  taxes  each  year,  and 
was  collected  and  appropriated  and  used  for  defraying  said 
expenses,  including  the  board  and  care  of  all  patients,  and 
there  is  no  deficiency  in  that  regard.  The  respondent 
Douglas  county  paid  said-general  state  tax,  which  included 
said  expenses. 

"  Fourth.  In  addition  to  the  foregoing  levy,  the  state 
auditor  each  year  notified  the  county  clerk  of  respondent 
county  of  the  amount  charged  against  the  county  accord- 
ing to  the  second  paragraph  of  this  statement  of  facts,  and 
demanded  that  such  amount  be  added  to  the  general  state 
tax,  which  already  included  such  costs  and  expenses  as 
stated  in  paragraph  three  hereof,  and  such  amount  waa 
levied  in  Douglas  county  for  1873  to  1876,  inclusive,  as. 
an  insane  hospital  tax,  and  the  amount  paid  by  Douglas 
county  under  the  last  mentioned  levy  into  the  state  trea- 
sury from  November  30th,  1873,  to  the  present  time  waa 
$4,227.75  and  no  more.  And  the  amount  certified  by  the 
superintendent  to  the  auditor,  and  by  the  auditor  to  the 
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respondent  from  November  30th,  1873,  until  November 
-SOth,  1876,  was  the  amount  of  $7,035.33. 

^^  Fifth.  The  rate  of  general  state  levy  which  included 
«aid  insane  hospital  expenses  was  sufficient,  exclusive  of 
the  tax  and  levy  provided  by  section  47  of  chapter  40  of 
the  Compiled  Statutes  of  Nebraska,  to  meet  the  appropria- 
tions made  by  the  legislature  for  each  year,  which  included 
"all  expenditures  and  expenses  for  the  insane  hospital,  in- 
-eluding  the  board  and  care  of  all  patients. 

^^  Sixth.  It  is  further  agreed  that  if  the  court  shall 
finally  determine  that  the  county  respondent  is  under  obli- 
gations to  levy  a  tax  as  provided  by  section  47,  chapter  40, 
entitled  ^Insane,'  and  shall  further  determine  that  the 
.-county  respondent  is  entitled  to  be  credited  for  the  amount 
it  has  paid  toward  the  support  of  the  insane,  by  reason  of 
the  amount  for  the  support  of  the  insane  being  included 
in  the  general  state  tax  according  to  paragraph  three  of 
this  agreement  and  stipulation,  and  paid  by  the  county  and 
used  in  the  support  of  the  insane  inmates  in  said  hospital, 
then  and  in  that  case  the  case  may  be  referred  for  the  pur- 
pose of  ascertaining  the  amount  of  such  credit  to  which 
said  county  would  be  entitled.'^    ' 

WtUiam  Leeae^  Attorney  Genercdy  and  T.  M.  Marqudt^ 
for  the  State. 

The  validity  of  the  tax  has  been  determined,  B.  &  M. 
JR.  R.  V.  Gaaa  County,  16  Neb.,  137.  Same  v.  Sawndera 
County,  Id.,  125.  The  levy  of  the  tax  is  directed  by  Laws 
1885,  Ch.  70.  Neglect  of  county  board  for  previous  years 
no  defense.  State  v.  Fi-anklin  County,  35  Ohio  State,  468. 
iState  V.  Harris,  17  Id.,  615.  People  v.  Supervisors,  8  N. 
Y.,  330.  Same  v.  Same,  10  Wend.,  366.  The  remedy  is 
by  mandamus.  Clark  v.  Buffalo  County,  6  Neb,,  463. 
Elmore  v.  Zeigler,  52  Ala.,  227.  Stale  v.  Wilson,  17  Wis., 
709. 
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J,  C.  Comnj  for  respondents. 

From  the  agreed  statement  of  facts  it  will  be  seen  that 
respondent  is  not  resisting  this  writ  to  evade  the  payment 
of  the  expenses  and  costs  of  the  board  and  care  of  the  in- 
sane patients  having  legal  settlement  within  its  boundary^ 
or  any  part  of  its  just  proportion  of  the  expenses  of  the^ 
government.  The  state  officers,  thereunto  authorized  by 
law,  themselves  added  to  the  general  state  tax  all  these  ex- 
penses levied  for  these  expenses,  and  the  tax  has  been 
yearly  collected  by  the  county,  paid  into  the  state  treasury, 
and  used  to  defray  such  expenses.  By  this  levy  Douglas 
county  has  probably  paid  more  than  it  would  have  paid 
under  a  levy  made  under  section  47.  So.  that  Douglas 
county  appears  here  to  resist  a  new  levy  for  a  tax  it  ha& 
once  paid  and  discharged  in  full.  The  great  civil  war, 
which  put  our  constitution  to  the  severest  test,  never  in  its 
most  critical  and  trying  period,  when  every  means  within 
constitutional  authority  were  resorted  to  for  the  purpose  of 
raising  a  revenue  to  carry  on  a  gigantic  war,  never  even 
then,  or  any  time,  subjected  the  constitution  and  the  peo- 
ple to  the  test  of  a  measure  so  monstrous  as  to  require  a 
tax  to  be  twice  paid,  either  by  direction  or  indirection ;  and 
yet  it  is  sought  to  be  enforced  in  enlightened  Nebraska,^ 
against  citizens  always  willing  to  bear  their  just  proportion 
of  the  burden  of  the  government,  and  in  a  time  of  profound 
peace,  and  in  the  most  summary  proceeding.  Such  a  pro- 
ceeding is  not  taxation  but  confiscation.  Excess  of  taxa- 
tion is  void.  Cooley  Cons.  Lim.,  644.  B.  &  M,  v.  York 
County^  7  Neb.,  487.  Hammeit  v.  Philadelphia,  66  Penn, 
State,  151.  Referring  to  the  constitution.  Art.  5,  §  19* 
Art.  9,  §§  1,  5,  6,  7,  and  Art.  3,  §  19 ;  Comp.  Stat.,  chaps. 
40,  83;  Comp.  Stat,  Ch.  77,  §§  74,  76,  76,  the  respond- 
ents claim: 

1,     That  the  revenue  provided  for  board  and  care  of  the 
insane  is  a  "  State  Tax.''     Cooley  Cons.  Lim.,  496.    ifar- 
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ray  v,  Lehman^  61  Miss.,  283.     State  v.  LiedtTce^  9  Neb., 
468.     Dwixdy  v,  Richardson  Cb.,  8  Neb.,  508. 

2.  As  such  it  must  be  levied  under  Const.,  Art.  9,  §  1, 
And  see  Turner  v.  Althau8y  6  Neb.,  77.  C lather  v.  Malier, 
15  Id.,  6.  Oovell  v.  Young,  11  Id.,  511.  Fletcher  v.  Oli- 
ver, 25  Ark.,  289.     People  v.  McCreery,  34  Cal.,  432. 

3.  It  is  incompetent  for  the  legislature  to  authorize  a 
local  tax  for  a  general  state  purpose.  Cooley  Taxation, 
104.  Dorgan  v.  Boston,  12  Allen,  223.  EammeU  v.  Philr 
<idelphia,  65  Penn.  State,  146,  151. 

4.  The  tax  is  illegal,  for  it  is  not  competent  for  the  leg- 
islature to  impose  a  county  tax  for  county  purposes.  Cor- 
nell V.  People,  107  111.,  372.  Hasbrouck  v.  Milwaukee,  13 
Wis.,  42.     Pope  v.  Phifer,  3  Heisk.,  682. 

5.  The  tax  is  a  violation  of  the  14th  amendment  to  the 
constitution  of  the  United  States.  The  revenue  sought  to 
be  enforced  taxes  a  part  of  the  tax  payers  twice.  JDvrkee 
V.  Janesville,  28  Wis.,  464.  This  tax  would  make  a  differ- 
ent rate  for  the  general  fund  tax  in  the  different  counties. 
Burroughs  Taxation,  Ch.  5. 

William  Leese,  Attorney  General,  and  T.  M,  Marquett, 
in  reply. 

The  county  is  simply  a  political  division  of  the  state, 
organized  as  a  part  of  the  machinery  of  the  state  for  the 
performance  of  functions  of  a  public  nature.  Barton  Co. 
V.  Walser,  47  Mo.,  189.  Laramie  Co.  v.  Albany  Co.,  92 
U.  S.,  307.  The  state  may  require  counties  to  take  care 
of  its  insane,  etc.  Poor  (Commissioner  v.  Detroit,  28  Mich., 
234.  Gty  of  Alton  v.  Madison  Co.,  21  111.,  116.  The 
power  to  determine  what  shall  be  the  taxing  district  for 
any  particular  burden  is  purely  a  legislative  power,  and 
not  to  be  interfered  with  by  the  judiciary.  Cooley  on 
Taxation,  110.  People  v.  Supervisors,  20  N.  Y.,  252. 
People  V.  Latvreiice,  41  N.  T.,  187.  People  v.  Central  B. 
B.,  43  Cal.,  398. 
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Reese,  J. 

The  questions  involved  in  this  case  are  of  great  impor- 
tance to  the  state  and  to  the  people  of  the  several  counties, 
as  they  involve,  among  others,  the  question  of  the  power  of 
the  legislature  to  impose  upon  the  people  of  the  several 
counties  the  expense  of  the  maintenance  of  insane  persons 
at  the  state  hospital,  in  addition  to  the  general  state  tax 
levied  for  the  purpose  of  maintaining  this  institution. 

While  we  have  carefully  investigated  all  the  questions 
presented,  yet,  for  want  of  sufficient  time  at  our  disposal 
to  discuss  each  one  with  that  degree  of  care  to  which  it 
seems  to  merit,  we  must  be  content  with  a  very  brief  state- 
ment of  our  conclusions,  without  any  elaboration. 

From  the  agreed  and  stipulated  facts  it  appears  that  the 
amount  of  tax  levied  by  the  state  authorities  has  been  suf- 
ficient to  maintain  the  hospital,  paying  all  the  expense  of 
board, etc.,  of  all  the  patients,  so  that  it  has  not  been  a  matter 
of  absolute  necessity  for  its  maintenance  that  any  further 
burdens  should  be  imposed  upon  counties  having  patients 
there  under  the  provisions  of  section  47  of  chapter  40  of 
the  Compiled  Statutes  of  1885.  It  must  be  borne  in  mind 
that  the  question  here  is  simply  one  of  the  power  of  the 
legislature  to  impose  this  tax.  All  suggestions  as  to  its 
expediency  must  be  banished  from  the  case.  The  legisla- 
tive department,  being  one  of  the  co-ordinate  branches  of 
the  government  of  the  state,  cannot  be  controlled  by  the 
courts  so  long  as  it  acts  within  its  jurisdiction  and  the  lim- 
itations of  the  constitution.  In  fact,  within  those  limits  it 
is  the  supreme  and  controlling  power  of  the  atate/and  both 
the  executive  and  judicial  must  yield  a  willing  obedience 
to  its  mandates.  

It  is  insisted  that  as  a  levy  of  tax  has  been  regularly 
made  for  the  maintenance  of  the  hospital,  it  is  not  within 
the  power  of  the  legislature  to  again  tax  the  people  of  the 
several  counties  for  the  maintenance  of  the  insane  sent  to 


608      SUPREME  COURT  OF  NEBRASKA, 

State  V.  Douglas  County! 

it  from  such  counties ;  that  it  is  double  taxation,  and  in 
effect  a  coDfiscation  of  the  property  of  the  citizen,  and  that 
all  such  taxation  must  necessarily  be  void.  It  must  be 
conceded  that  if  the  tax  is  in  excess  of  the  power  of  the 
legislature  it  is  void,  and  if  it  is  a  double  tax  for  the  same 
purpose  it  is  in  excess  of  the  l^islative  power,  and  there- 
fore  void.  While  our  judgment  may  not,  and  does  not, 
approve  the  method  adopted  for  the  support  of  tJie  hospital 
for  the  insane,  and  while  it  would  seem  that  the  burden  is 
made  unnecessarily  heavy,  yet,  as  we  have  suggested,  the 
question  of  propriety  is  for  the  legislature. 

By  the  statement  of  facts  agreed  upon,  it  appears  that 
the  taxes  imix)sed  by  the  state  at  large  are,  and  have  been^ 
sufficient  for  the  support  and  maintenance  of  the  hospital^ 
and  that  in  addition  thereto  each  county  is  required  to 
impose  a  tax  sufficient  to  pay  the  expense  of  its  patients 
who  are  there  confined. 

It  is  clearly  within  the  power  of  the  legislature  to  pro- 
vide for  the  maintenance  of  the  insane  by  general  taxation 
of  the  state,  and  to  relieve  the  several  counties  from  the  bur- 
den, except  as  they  bear  their  proportion  with  the  other 
counties  of  the  state;  or  to  require  each  county  to  maintain 
its  own  insane  in  hospitals  provided  by  them ;  or  to  pay 
the  expense  of  the  maintenance  of  their  insane  in  a  hospital 
provided  by  the  state.  In  this  each  state  has  adopted 
the  course  which  to  its  legislature  has  seemed  most  judi- 
cious. And  we  think  it  is  clearly  within  the  legislative  power 
to  provide  by  law  and  taxation,  in  the  first  instance,  for 
the  support  of  the  insane  by  the  state,  and  then  require  the 
counties,  which  otherwise  would  have  to  support  the  in- 
sane having  a  residence  within  their  borders,  to  repay  the 
state  the  amount  thus  expended.  Any  other  view  would 
leave  the  care  of  this,  the  most  unfortunate  class  of  our 
citizens,  to  the  will  and  caprice  of  the  county  boards  of  the 
several  counties  in  the  state,  which  would  result  in  any- 
thing but  a  harmonious  system  of  caring  for  them.     We 


JANUARY  TERM,  1886.  609 

State  V.  Douglas  County. 

have  carefully  examined  all  the  authorities  cited  by  the 
respondent,  and  are  unable  to  arrive  at  any  other  conclu- 
sion. Tiiis  seems  to  be  the  policy  of  our  state,  and  we 
think  the  right  to  adopt  such  a  policy  cannot  be  success- 
fully questioned.  The  wrong,  if  any  exists,  seems  to  be  an 
error  of  judgment  in  the.  amount  of  tax  necessary  to  be 
levied  by  the  state  to  insure  the  carrying  out  of  tlie  pur- 
pose of  the  law.  This  may  be  in  part  the  result  of  over- 
sight, or  it  may  have  become  necessary  by  the  failure  of 
the  several  counties  to  collect  and  pay  over  the  amounts 
required  by  the  section  (47)  above  referred  to.  Perhaps  the 
latter.  Again,  there,  are  many  patients  whose  residence 
cannot  be  ascertained,  and  for  whom  provision  must  be 
made.  It  would  be  clearly  unjust  to  require  the  county 
in  which  the  insane  person  is  apprehended  to  pay  the 
expense  of  his  maintenance ;  this  must  be  done,  if  at  all, 
by  state  taxation.  It  is  very  properly  provided  by  section 
48,  Id.,  that  the  estates  and  relatives  of  insane  persons, 
when  able  to  do  so,  shall  reimburse  the  county  for  the 
money  paid,  thereby  making  the  counties  the  losers  only 
to  the  extent  of  money  paid  out  for  those  who  are  unable 
to  support  themselves. 

Other  questions  are  presented  •  by  the  very  able  brief  of 
counsel  for  the  respondent  which  require  attention,  and 
will  be  briefly  noticed. 

It  is  claimed  that  the  tax  required  to  be  levied  by  sec- 
tion 47  is  a  state  tax,  and  therefore  the  county  has  no 
authority  to  make  the  levy,  and  further,  that  such  levy 
would  be  a  violation  of  the  fundamental  requirement  that 
taxation  shall  be  uniform  throughout  the  state.  While 
it  is  true  that  the  hospital  for  the  insane  is,  as  argued 
by  the  respondents,  a  state  institution,  yet,  as  we  have 
seen,  the  maintenance  of  the  insane  is  not  necessarily  a 
state  burden,  and  therefore  it  is  within  the  power  of  the 
l^islature  to  require  that  the  tax  may  be  levied  and  col- 
lected by  each  county  for  the  purpose  of  reimbursing  the 
39 
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state,  and  we  think  it  is  also  within  the  power  of  the 
legislature  to  require  the  tax  so  levied  to  be  placed  with 
other  taxes  going  to  the  state  in  order  that  it  may  be 
withdrawn  from  the  control  of  the  county  officers,  and 
set  apart  at  the  outset  to  the  use  for  which  it  is  levied. 
This  being  true,  the  requirement  of  uniformity  is  not 
violated,  as  the  tax  is  uniform  throughout  the  taxing  dis- 
trict in  which  it  is  levied.     This  is  all  that  is  required. 

Again,  it  is  claimed  that  if  the  tax  is  a  county  tax,  it  is 
not  competent  for  the  legislature  to  make  the  levy,  that 
such  tax  can  only  be  imposed  by  county  authority.  This 
is  true,  but  by  an  examination  of  the  law  it  >vill  appear 
that  the  tax  is  not  levied  by  the  state  or  its  officers.  The 
state  auditor  is  required  to  notify  the  county  clerk  of  each 
county  the  amount  due  from  it  to  the  state.  The  county 
is  charged  with  the  amount  in  gross.  The  proper  esti- 
mates of  the  amount  of  tax  necessary  to  pay  the  indebted- 
ness are  made  by  the  county  officers,  and  when  the  per- 
i'cntage  of  levy  is  ascertained  by  them,  it  is  their  duty  to 
levy  the  tax  and  place  it  against  the  property  in  the 
county.  The  tax  is  not  levied  by  the  state  but  by  the 
county,  for  the  purpose  of  paying  an  indebtedness  due  the 
state  and  ascertained  by  its  officers. 

The  suggestion  that  the  imposition  of  the  tax  provided 
for  in  section  47  is  in  violation  of  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States  has,  we  think, 
been  sufficiently  noticed  by  the  foregoing.  There  are  no 
unequal  exactions  or  burdens  imposed  by  the  section. 

It  is  urged  that  if  the  writ  is  allowed  as  prayed  for  in 
this  case,  and  the  other  counties  of  this  state  are  required 
to  pay  the  amounts  charged  to  them,  it  will  enforce  the 
payment  of  a  large  amount  of  money  into  the  state  treasury 
which  is  not  necessary,  and  has,  virtually,  already  been 
paid  in  the  form  of  taxation  under  the  general  tax  levy  of 
the  state,  as  many  other  counties,  like  the  relator,  have 
failed  to  levy  the  tax,  or  if  levied  and  collected,  to  pay 
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the  same  to  the  state  treasurer.  This  fact  may  account 
for  the  high  rate  of  taxation  made  necessary  for  the  sup- 
port of  the  hospital  for  the  insane.  If  the  tax  had  been 
levied,  and  the  money  paid  over  by  the  county  treasurers 
as  required  by  law,  it  would  have  materially  affected  the 
levy  by  the  state  board  of  equalization,  for  we  must  pre- 
sume they  were  governed  by  the  actual  necessities  of  the 
case,  and  by  their  official  oaths.  Section  75  of  the  reve- 
nue law  (Chapter  77,  Compiled  Statutes  of  1885)  pro- 
vides that  the  rate  of  general  state  tax  shall  be  sufficient  to 
realize  the  amount  necessary  to  meet  appropriations.  It 
cannot  be  supposed  that  the  state  board  of  equalization 
will  impose  an  unjust  or  oppressive  tax,  or  that  they  would 
levy  the  full  amount  necessary  to  meet  all  the  expenses  of 
the  state  institutions,  if  a  large  amount  of  money  was  in 
the  treasury  to  the  credit  of  the  funds  from  which  the 
appropriations  were  made,  but,  in  the  language  of  the 
statute,  "an  amount  necessary  to  meet  the  appropriations" 
would  be  the  full  measure  of  their  duty.  An  unreason- 
able excess  could  and  should  be  controlled  by  the  courts. 
We  fully  agree  with  counsel  that  it  is  not  in  accordance 
with  the  spirit  of  the  institutions  of  this  country  that  large 
amounts  of  money  should  be  wrung  from  the  people  by 
taxation  and  placed  in  the  public  treasuries,  for  such  a 
condition  is  universally  followed  by  extravagance  in  public 
expenditures.  But  this  must,  in  the  first  instance  at  least, 
be  left  to  the  wisdom  of  the  proper  department  of  the 
government. 

By  the  stipulation  of  facts  it  is  shown  that  a  number 
of  patients  are,  and  have  been,  in  the  hospital,  the  charges 
for  whose  keeping  are  made  to  Douglas  county,  while  the 
records  show  that  the  legal  settlements  of  such  persons 
were  not  in  the  county  named.  By  section  23  of  the 
act  under  consideration  it  is  made  the  duty  of  the  com- 
missioners of  insanity  of  each  county  to  asceiiain  the  legal 
settlement  of  insane  persons,  and  certify  the  same  to  the 
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superintendent  of  the  hospital.  If  it  is  not  in  the  county, 
the  expense  of  his  maintenance  should  not  be  charged  to  it 
ft  is  also  provided  that  if  the  legal  settlement  is  in  another 
county  in  the  state,  tl>e  expense  should  be  charged  to  such 
county  ;  and  by  section  27,  it  is  provided  that  if  the  insane 
person  has  no  legal  settlement,  or  if  the  settlement  cannot 
be  ascertained,  the  person  shall  be  supported  at  the  expense 
of  the  state.  By  this  the  county  commissioners  of  insanity 
are  the  judges  of  the  place  of  legal,  settlement.  There  is 
no  suggestion  of  want  of  good  faith  on  their  part,  or  a 
failure  to  honestly  decide  the  questions  before  them,  yet 
we  find  that  these  provisions  of  the  law  have  been  ignored, 
and  Douglas  county  is  called  upon  to  answer  for  the  main- 
tenance of  persons  for  whose  support  they  were,  and  are, 
in  no  sense,  legally  bound.  Of  this  class  we  notice  the 
following : 

Fred  Larson,  l^al  settlement,  unknown $  113  72 

Immanuel  Harrison,  same  as  above 37  15 

Boraora  Evans  (or  Homar),  same  as  above 601  68 

Cristina  Halquist,  legal  settlement,  unknown 1564  10 

Marietta  Albra  (or  Aubray),  legal  settlement,  un- 
known, and  so  stand  in  commission's  warr't..  1537  23 
Patrick  Bickman,  legal  settlement  found  by  the 

commissioners  of  insanity  to  be  in  Chicago..     770  86 
Amos  B.  Dunn,  legal  settlement  found  by  com- 
missioners of  insanity  to  be  at  Minneapolis, 

Minn 50  29 

Amos  Robinson,  legal  settlement,  Unknown,  and 

so  stated  in  warrant  of  admission 89  16 

Cornelius  Morse,  legal  settlement,  unknown,  and 

so  stated  in  warrant  of  admission 68  58 

N.    S.   Minor,   legal    settlement,   Erie   county, 

Penn.,  and  so  stated  in  warrant  of  admission     188  10 

John  Johnson,  agreed  to  be  erroneous 22  29 

John  Bunse,  legal  settlement,  Germany,  and  so 

found  by  the  commissioners  of  insanity 14  15 

Making  a  total  of $5057  31 
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"Which  is  sought  to  be  imposed  upon  Douglas  county  by 
the  management  of  the  hospital,  without  any  authority  of 
law.  The  fact  that  tlie  examining  physician  may  have 
certified  that  the  legal  settlement  of  some  were  in  Douglas 
county  can  afford  no  authority  for  the  charge.  The  law 
makes  it  the  official  duty  of  the  commissioners,  and  their 
finding  and  certificate  must  control,  unless  it  should  be 
made  to  appear  that  they  were  untruthful  upon  a  further 
investigation  of  the  facts. 

We  therefore  hold  that  under  the  law,  as  it  now  exists, 
each  county  in  the  state  is  liable  to  the  state  for  the  support 
of  all  insane  persons  sent  to  the  hospital  from  such  county, 
having  a  legal  settlement  therein,  and  that  it  is  the  duty 
of  the  county  officers  to  levy,  collect,  and  pay  over  to  the 
state  treasurer  the  amount  necessary  to  pay  the  same,  and 
that  it  is  the  duty  of  the  respondents  to  levy  the  necessary 
taxes  within  the  constitutional  limit  to  pay  the  same, 
which  is  found  to  be  $31,499.03,  unless  by  agreement  of 
parties,  or  upon  reference,  if  so  desired,  a  different  sum 
shall  be  found  to  be  due.  But  that  no  county  is  legally 
held  for  the  support  of  those  sent  to  the  hospital  by  its 
officers,  whose  legal  settlement  is  not  in  such  county, 

.As  respondents  have  signified  their  willingness  to  abide 
the  determination  of  this  case  and  levy  such  tax  as  may  be 
ordered  without  a  writ  being  issued,  the  writ  of  mandamus 
will  be  withheld  and  not  issued  unless  in  case  of  a  refusal 
to  comply  with  the  judgment  of  the  court. 

Judgment  aooordinqly. 

Maxwell,  Ch.  J.,  dissenting. 

I  am  unable  to  give  my  assent  to  the  conclusion  reached 
by  the  majority  of  the  court  and  will  state  the  reasons  for 
my  dissent.  Sec.  46  of  the  act  for  the  government  of  the 
hospital  for  the  insane  provides  that,  "  The  board  of  trus- 
tees shall  from  time  to  time  fix  the  sum  to  be  paid  per 
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week  for  the  board  and  care  of  patieuts,  and  to  arrive  at 
such  sum  shall  estimate  the  total  outlay  as  far  as  possible 
from  the  sums  actually  paid  per  annum,  and  the  weekly 
sum  so  fixed  shall  be  the  sum  said  hospital  shall  be  en- 
titled to  demand  for  the  keeping  of  any  patient,  and  the 
certificate  of  the  superintendent,  attested  by  the  seal  of  the 
hospital,  shall  be  evidence  in  all  places  of  the  amount  due 
as  fixed." 

Sec.  47  provides  that,  "  The  superintendent  shall  certify 
to  the  auditor  of  state  on  the  first  days  of  March,  June, 
September,  and  December  the  amount  (not  previously  cer- 
tified by  him)  due  to  said  hospital  from  the  several 
counties  having  patients  chargeable  thereto,  and  said  au- 
ditor shall  pass  the  same  to  the  credit  of  the  hospital. 
The  auditor  shall  thereupon  notify  the  county  clerk  of 
each  county  so  owing  of  the  amount  thereof  and  charge 
the  same  to  said  county,  and  the  board  of  county  commis- 
sioners shall  add  such  amount  to  the  next  state  tax  to  be 
levied  in  said  county,  and  pay  the  amount  so  levied  into  the 
state  treasury.'' 

Under  these  provisions  the  sum  of  $4.00  per  week  for 
each  patient  sent  to  the  hospital  was  charged  to  the  county 
sending  the  same,  and  this  continued  till  December  1st,  1 879, 
and  since  that  time  the  charge  has  been  $8.00  per  week. 
It  is  conceded  that  the  sums  thus  charged,  if  collected,  will 
pay  all  expenses  of  the  hospital.  In  B.  &  M,  JR.  R.  Co. 
V.  Saunders  County,  16  Neb.,  123,  and  £.  &  M.  R.  R.  Cb. 
V.  Cass  County y  16  Neb.,  136,  this  tax  was  held  to  be  a 
valid  charge  against  a  county.  So  far  as  this  case  is  con- 
cerned it  can  make  no  difference  whether  it  is  a  county  or 
state  tax.  It  is  in  fact  a  charge  against  each  county  based 
on  the  number  of  patients  sent  to  the  hospital.  It  is  not 
material  whether  called  a  state  or  county  tax,  as  the  money 
paid  by  the  tax  payers  is  levied  and  collected  for  the  sup- 
port of  the  hospital. 

By  the  third  paragraph  of  the  stipulation  of  facts  in  thia 
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case  it  appears  that, "  From  the  year  1873  to  the  year  1885, 
inclusive,  the  state  board  of  equalization,  and  the  state 
oflScers  in  that  behalf  provided,  in  deciding  upon  and  fixing 
the  rate  of  the  general  state  tax  (based  upon  the  appropria- 
tion made  each  year  by  the  legislature,  which  included  all 
expenses  of  insane,  including  board  and  care  of  all 
patients)  to  be  levied  for  each  current  year,  included  in 
the  rate  for  general  state  tax  each  current  year  a  suflBcient 
amount  to  meet  all  the  expenses  and  expendiiures  of  what- 
ever nature  connected  with  the  mainteimnce  of  the  insane 
hospital^  and  including  the  cost  for  board  and  care  of  all 
patients  as  fixed  and  demanded  according  to  the  facts 
agreed  in  the  foregoing  statement  No.  2,  and  such  sum  was 
levied  for  that  purpose  as  a  part  of  the  general  state  tax 
the  same  as  other  general  state  taxes  each  year,  and  was 
collected  and  appropriated  and  used  for  defraying  said  ex- 
penses, including  the  board  and  care  of  all  patients,  and 
there  is  no  deficiency  in  that  regard.  The  respondent 
Douglas  couuty  paid  said  general  state  tax,  which  included 
said  expenses." 

It  will  be  seen  that  the  state  officers  in  fixing  the  rate 
of  taxation  added  to  the  general  state  tax  the  whole 
amount  required  each  year  for  the  support  of  the  hospital 
for  the  insane.  This  tax  has  been  collected  each  year  and 
paid  into  the  state  treasury,  and  drawn  out  on  the  warrants 
of  the  auditor  to  defray  the  expenses  of  the  hospital.  The 
amount  thus  paid  by  Douglas  county,  so  far  as  can  be 
ascertained,  is  about  equal  to  the  aggregate  of  the  charges 
against  it  for  patients  sent  from  that  county  to  the  hospital. 
That  county,  therefore,  has,  at  least  to  the  extent  of  the 
taxes  above  referred  to,  already  paid  and  discharged  the 
tax  for  the  support  of  hospital  for  the  insane.  It  is  con- 
ceded that  no  part  of  the  money  now  sought  to  be  collected 
is  necessary  for  the  support  of  the  hospital ;  but  that  as 
the  statute  makes  the  counties  liable  for  patients  sent  by 
them  to  that  place,  that  notwithstanding  the  expenses  have 
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been  paid  by  a  levy  on  all  the  property  of  the  tax  payers 
in  the  state,  still  the  counties  are  liable  to  the  state  upon 
this  claim.  In  answer  to  this  objection  we  must  consider 
that  all  appropriations  made  by  the  legislature  are  of  a 
specific  sum  for  a  specific  purpose,  of  which  only  "so 
much  therieof  as  may  be  necessary"  is  to  be  expended. 

Only  so  much,  therefore,  as  was  necessary  to  supply  any 
deficiency  that  may  have  arisen  from  inability  to  collect 
some  portion  of  the  sum  charged  against  each  county  for 
patients  sent  by  it  to  the  hospital  should  have  been  levied 
as  a  general  state  tax  for  the  support  of  the  hospital.  This 
would  have  been  a  very  small  sum.  If  any  of  the  counties 
failed  to  levy  the  tax  to  pay  the  charges,  proceedings  by 
mandamus  in  a  proi)er  case  would  have  compelled  action. 
As  the  most  of  the  counties  of  the  state  failed  to  levy  taxes 
to  pay  the  charges  for  patients  sent  by  them,  and  from  un- 
certainty no  doubt  as  to  the  validity  of  the  provision 
making  patients  a  county  charge,  the  state  board  have 
caused  a  sufiScient  amount  to  be  levied  each  year  to  pay 
all  expenses  of  the  hospital.  No  doubt,  under  the  circum- 
stances, they  were  justified  in  doing  this.  But  the  tax  thus 
levied  and  collected  from  a  county  for  the  support  of  the 
hospital  should  be  credited  to  it  against  the  charges  for 
patients  sent  by  it  to  the  hospital.  The  legislature  never 
intended  that  the  amount  charged  against  each  county  for 
patients  should  be  collected,  and  cUso  an  equal  amount  for 
the  same  purpose — the  support  of  the  hospital — by  a  general 
tax.  And  the  legislature,  under  our  constitution,  has  no 
authority  to  impose  double  taxation.  Sec.  1,  Art.  9  of  the 
constitution  provides  that, '^  the  legislature  shall  providesuch 
revenue  as  may  be  needful  by  levying  a  tax  by  valuation," 
etc.  And  Sec.  19,  Art.  3,  provides  that,  "each  legislature 
shall  make  appropriations  for  the  expenses  of  the  govern- 
ment until  the  expiration  of  the  first  fiscal  quarter  after 
the  adjournment  of  the  next  regular  session,  and  all  appro- 
priations shall  end  with  such  fiscal  quarter.     And  when- 
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«ver  it  is  deemed  Decessaiy  to  make  farther  appropriations 
for  deficiencies,  the  same  shall  require  a  two-thirds  vote  of 
all  the  members  elected  to  each  house,  and  shall  not  exceed 
the  amount  of  revenue  authorized  by  law  to  be  raised  in 
sucdi  time/'  That  is,  the  legislature  is  absolutely  prohib- 
ited from  making  appropriations  beyond  "the  expiration 
of  the  first  fiscal  quarter  after  the  adjournment  of  the  next 
rcfgular  session/' 

Sec.  22,  Art.  3,  provides  that,  "  no  money  shall  be  drawn 
from  the  treasury  except  in  pursuance  of  a  specific  appro- 
priation made  by  law,  and  on  the  presentation  of  a  war- 
rant issued  by  the  auditor  thereon,  and  no  money  shall  be 
diverted  from  any  appropriation  made  for  any  purpose,  or 
taken  from  any  fund  whatever^  either  by  joint  or  separate 
resolution,'*  etc. 

The  constitution  limits  the  power  of  the  legislature  in 
imposing  taxes  to  such  as  may  be  necessary,  and  limits  the 
time  for  which  they  may  be  imposed  so  that  no  appropri- 
ation can  be  made  for  a  longer  period  than  two  years  and 
a  quarter.  Sec.  9,  Art.  8,  also  provides  that  bills  appro- 
priating money  "  shall  originate  only  in  the  house  of  rep- 
resentatives." Now,  will  it  be  seriously  contended  that 
as  the  l^islature  is  restricted  by  the  constitution  to  such 
appropriations  as  are  needful^  and  possesses  no  power  to 
divert  money  raised  for  one  purpose  to  a  difierent  one,  and 
has  no  authority  to  make  an  appropriation  beyond  the  first 
fiscal  quarter  after  the  adjournment  of  the  next  regular 
session,  that  it  can  evade  the  law  by  indirection  and  impose 
twice  the  amount  of  taxes  necessary  for  any  specific  pur- 
pose. If  so,  a  sufficient  amount  may  be  raised  by  direct 
tax  to  support  the  penitentiary,  and  a  charge  per  capita 
against  each  county  for  the  prisoners  sent  by  it  sufficient 
in  the  aggregate  to  pay  all  expenses,  and  the  same  rule 
may  be  applied  to  the  deaf  and  dumb  and  blind  asylums 
Bnd  other  institutions  of  the  state,  and  the  treasury  be 
filled  with  money  for  which  there  was  no  use  whatever. 
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There  is  no  power  of  governmeDt  more  liable  to  abuse 
than  the  taxing  power;  hence  the  constitution  limited  and 
restricted  it.  The  effect  of  this  decision^  however,  will  be, 
I  fear,  to  break  down  the  barriei*s,  and  under  various  sub- 
terfuges fill  the  treasury  with  funds  not  required  by  the 
necessities  of  government.  It  may  be  said,  however,  that 
Douglas  county  sent  a  large  number  of  patients  to  the  hos- 
pital and  is  indebted  to  the  state  for  their  support.  The 
answer  to  this  is,  that  the  charges  against  Douglas  and 
other  counties  were  for  the  support  of  the  hospital — the 
tax  to  be  levied  for  that  purpose,  a  state  tax  for  that 
identical  purpose  was  levied  on  Douglas  and  other  counties^ 
and  ha&  been  collected  and  paid.  If  Douglas  county  had 
not  paid  this  state  tax  there  would  be  force  in  this  argu- 
ment, but  having  paid  the  tax  and  thereby  contributed  its 
full  proportion  to  the  support  of  the  hospital  it  has  per- 
formed its  full  duty  in  that  regard.  The  fact  that  the 
taxes  were  levied  and  collected — not  as  a  charge  against 
the  county  for  patients  sent  to  the  hospital,  but  as  a  direct 
tax  for  its  support,  can  make  no  difference  where  the  money 
when  collected  in  either  way  is  to  be  applied  to  the  same 
purpose — the  support  of  the  hospital.  In  either  way  the 
money  is  levied  and  collected  by  the  counties  and  paid 
over  by  them  to  the  state  treasurer.  The  burden  in  either 
case  must  be  borne  by  the  tax  payers,  and  having  dis- 
charged their  obligations  once  in  that  regard  the  legislature 
possesses  no  power  to  impose  the  same  duty  in  a  different 
form  for  the  same  purpose. 

But  it  is  said  some  of  the  counties  have  paid  this  tax, 
and  others  not,  and  it  would  be  unjust  to  such  counties  as 
have  paid  to  permit  the  others  to  avoid  paying  the  tax.  It 
appears  that  but  a  very  small  proportion  of  the  counties 
have  paid  the  per  capita  charge,  there  being  le«s  than  $150,- 
000  in  all  collected.  This  the  legislature  can  readily  adjust 
by  giving  such  counties  credit  upon  the  tax  to  be  hereaf- 
ter collected,  so  that  there  is  no  diflSculty  in  that  regard. 
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So  in  regard  to  any  inequality  in  the  burden  in  the  differ- 
ent counties,  as  where  the  direct  tax  will  amount  to  more 
or  less  than  the  charges  for  patients  sent  from  that  county. 
But  to  the  extent  of  the  direct  taxes  levied  and  paid  by  a 
county  for  the  support  of  the  hospital  it  should  be  credited 
as  against  any  liability  for  patients  sent  from  that  county^ 
The  attorney  general  has  done  well  to  call  attention  ta 
these  matters,  in  order  that  the  validity  of  law  may  be 
tested  and  the  proper  steps  taken  to  prevent  double  taxa« 
tion.     The  writ  should  be  denied* 


AuGUSTE  Stettnische,  appellant,  v.  Whjjam  Lamb^ 

APPELLEE. 

1.  Adverse  Possession:    title.    Adyerse  possession  of  real  es-^ 

tate,  if  oontinned  without  intermption  for  the  length  of  time 
prescribed  by  the  statute  for  the  enforcement  of  the  right  of  en^ 
try,  is  evidence  of  a  fee. 

2,  :  CASE  STATED.  Where  the  purchaser  of  a  lot  upon  re- 
ceiving a  deed  therefor  erects  a  building  thereon,  and  enters  into 
possession,  and  afterwards  sells  and  conveys  the  premises,  a  num- 
ber of  transfers  of  the  property  being  thereafter  made,  and  the 
building  at  times  being  vacant,  but  no  interruption  by  an  ad- 
verse daim  to  the  title  of  the  occupant,  Hdd,  That  the  possession 
-was  continuous,  and  after  the  expiration  of  ten  years  the  occu- 
pant possessed  the  fee. 

8.  Beal  Estate.  Possessions  may  be  tacked  if  one  comes  in  under 
the  other  and  the  possessory  estates  are  connected  and  continuous^ 

4.   :  PRINCIPAL  AND  AGENT:  PUECHA8E  BY  AGENT.  A 

party  will  not  be  permitted  to  purchase  property  and  hold  it  for 
his  own  benefit,  when  he  has  a  duty  to  perform  in  relation  thereta 
which  is  inconsistent  with  his  character  as  a  purchaser  on  hi& 
own  account.     Columbus  Co.  v,  Hurford^  1  Neb.,  146. 

Appeal  from  Grage  county.     Heard  below  on  report  of 
N.  K.  Griggs,  referee. 


€20      SUPREME  COURT  OF  NEBRASKA. 

Stettnische  v.  Lamb. 

J.  R.  Webster,  for  appellant. 

1.  We  contend  possession  once  established  in  Mrs. 
Towle  by  material  acts  of  visible  and  notorious  ownership 
must  be  presumed  to  continue  until  open^  notorious,  adverse 
is  proved  to  have  taken  place  in  some  one  else,  Clements  v, 
Lampkin,  34  Ark.,  598,  602.  Marston  v.  Rowe,  43  Ala., 
271,  285.  Rayner  v.  Lee,  20  Mich.,  384,  386.  No  at- 
tempt is  made  to  prove  adverse  possession  in  any  one  else 
save  Wallis'  own  agent,  and  only  by  hearsay  evidence  of 
his  declarations. 

2.  Reasonable  lapse  of  time  between  successive  tenancies 
(as  in  this  case,  from  April  24  to  May  Ist  or  May  15th) 
does  not  break  the  continuity  of  adverse  possession.   De  La 

Vega  v.  Butler,  47  Tex.,  529,  534. 

3.  Possession  must  be  suitable  to  the  character  of  the 
locus  qaoy  and  the  use  to  which  the  premises  are  put,  and 
such  possession  is  proven.  Wehb  v.  Richardson,  42  Vt, 
473,  465.  Holdfast  v.  Shepherd,  6  Iredell,  361.  Draper 
V.  Shoot,  25  Mo.,  197,  199.  Brwniagim  u.  Bradshaw,  39 
Cal.,  24,  45-6.  Bcaupland  v.  McKeen,  28  Pa.  St.,  124, 
134.  Ewing  v.  Burnet,  11  Peters,  41,  53.  Stephens  v.' 
Leach,  19  Pa.  St.,  262,  265.  These  premises  being  leased 
to  parties  for  business  purposes,  vacancy  for  a  short  time  at 
t^hange  of  tenancies  is  not  abandonment.  By  holding  the 
premises  out  for  rent,  and  soon  renting  the  same,  dominion 
is  asserted,  possession  maintained.  The  hostile  flag  was 
kept  flying.  Without  proof  of  actual  ouster,  that  is  enough. 
The  evidence  shows  that  T.  O.  Wallis  obtained  his  posses- 
sion, under  employment  of  plaintifi*,  for  purpose  of  control- 
ling and  renting  the  premises,  he  being  a  real  estate  agent. 
That  being  so,  his  occupation  was  not  adverse  to  plaintifil 
He  could  not  set  up  an  adverse  possession  upon  a  posses- 
sion so  acquired.  So  that  his  possession  and  Spoerri's  was 
that  of  plaintiff,  and  not  adverse  to  plaintiff,  and  plaintiff's 
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possession  continued  to  November  16,  1877,  when  Lamb, 
received  attornment  of  plaintiff  ^s  tenant. 

L.  TF.  Colby ^  for  appellee,  argued  the  cause  on  the  facts,, 
and  upon  the  law  relative  to  adverse  possession  cited  Sedg-^ 
wick  and  Wait  on  Trial  of  TiUe  to  Land,  §§  731,  737^ 
738,  740,  745. 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Gage 
county  by  the  plaintiff  against  the  defendant  to  cancel 
certain  tax  deeds  on  lot  1,  block  66,  in  the  city  of  Beatrice^ 
and  to  cancel  a  quit-claim  deed  executed  in  1881  by  one 
G.  W.  Mumford  to  said  defendant  for  said  lot.  The  de- 
fendant claimed  title  under  certain  tax  deeds  and  the  deed 
from  G.  W.  Mumford.  The  cause  was  referred  to  a  ref- 
eree, who  found  the  facts  as  follows: 

"1.  That  the  site  of  the  town  of  Beatrice,  of  which  lot 
one  in  block  sixty-six,  now  in  controversy,  is  a  part,  was 
entered  by  Herman  M.  Reynolds,  as  mayor  of  said  town, 
on  the  12th  day  of  August,  1859,  and  the  same  was  after- 
'wards,  to-wit,  on  the  28th  day  of  January,  1 862,  patented 
to  said  Herman  M.  Reynolds,  as  such  mayor,  such  con- 
veyance being  mr.de  by  the  government  of  the  United 
States. 

"  2.  That  on  the  30th  day  of  March,  1860,  George  W. 
Mumford  became  the  legal  owner  of  the  lot  in  controversy, 
by  deed  of  conveyance  made  out,  executed  by  the  said 
Herman  M.  Reynolds  as  such  mayor  aforesaid. 

"3.  That  on  the  28th  day  of  November,  1881,  the 
said  George  W.  Mumford,  who  had  not  previously  parted 
with  the  title  to  said  lot,  conveyed  tbe  same  by  deed  of 
quit-claim  to  the  defendant  William  Lamb. 

"4.  That  on  the  21st  day  of  June,  1865,  one  L  P. 
Mumford  conveyed  the  lot  in  controversy  by  warranty 
deed  to  Catherine  Towle. 
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"5.  That  on  the  12th  day  of  September,  1867,  said 
Catherine  Towle  and  Albert,  her  husband,  conveyed  the 
said  lot  by  warranty  deed  to  Joseph  Saunders, 

"  6.  That  on  the  8th  day  of  July,  1869,  said  Joseph  Saun- 
ders and  Emmers,  his  wife^  conveyed  the  said  lot  by  war- 
ranty deed  to  D.  S.  Jones  and  L.  C.  Reinbold. 

"  7.  That  on  the  25th  day  of  September,  1869,  said  D. 
S.  Jones  conveyed  the  undivided  one-half  of  said  lot  by 
warranty  deed  to  Chas.  Vogt. 

"  8.  That  on  the  28th  day  of  August,  1870,  said  Charles 
Vogt  conveyed  the  undivided  one-half  of  said  lot  by  war- 
ranty deed  to  L.  C.  Reinbold. 

"9.  That  on  the  14th  day  of  October,  1871,  J.  L, 
Webster,  register  in  bankruptcy,  conveyed  the  said  lot  to 
C.  P.  Patterson,  assignee  of  the  estate  of  L.  C.  Reinbold 
and  Caroline  Vogt. 

"10.  That  on  the  25th  day  of  December,  1872,  said 
C.  P.  Patterson,  as  assignee  as  aforesaid,  conveyed  said  lot 
by  deed  of  quit-claim  to  Henry  N.Shewall. 

"11.  That  on  the  27th  day  of  December,  1873,  said 
Henry  N.  Shewall  conveyed  the  said  lot  by  deed  of  qait- 
claim  to  the  said  plaintiff,  Auguste  Stettni^che. 

"12.  That  on  the  9th  day  of  September,  1875,  defend- 
ant William  Lamb  purchased  the  said  lot  at  tax  sale  for 
the  taxes  assessed  thereon  for  the  year  1874,  and  that  at 
the  time  of  such  purchase  by  said  Lamb  the  taxes  assessed 
upon  the  said  lot  for  the  years  1872  and  1873  were  delin- 
quent and  unpaid,  and  were  not  included  in  the  amount  for 
which  said  lot  was  sold  as  aforesaid  to  said  defendant 
William  Lamb. 

"  13.  That  on  the  16th  day  of  November,  1877,  Hiram 
P.  Webb,  treasurer  of  Gage  county,  Nebraska,  conveyed 
the  said  lot  by  treasurer's  tax  deed  to  said  defendant  Wil- 
liam Lamb  under  and  by  virtue  of  said  tax  sale  of  Sep- 
tember 9th,  1875,  but  said  tax  deed  fails  to  show  where 
the  said  lot  was  sold  by  the  said  treasurer  of  said  Gage 
county. 
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"14.  That  on  the  28th  day  of  January,  1879,  John 
Ellis,  as  treasurer  of  Gage  county,  Nebraska,  conveyed  the 
said  lot  by  treasurer's  tax  deed  to  said  defendant  William 
Lamb  under  and  by  virtue  of  the  said  tax  sale  of  Septem- 
ber 9th,  1875. 

"  15.  That  on  the  9th  day  of  August,  1875,  said  defend- 
ant William  Lamb  began  an  action  in  this  court  against 
Charles  Vogt  and  William  Vogt,  to  have  the  lot  now  in 
controversy  held  to  be  the  property  of  said  Charles  Vogt, 
and  to  have  the  same  ordered  to  be  sold  to  pay  certain  in- 
debtedness owed  by  said  Charles  Vogt  to  said  William 
Lamb. 

"16.  That  on  the  12th  day  of  Oct.,  1876,  said  William 
Lamb  made  the  plaintiff  Ik  rein  a  co-defendant  with  said 
Charles  Vogt  and  William  Vogt,  by  the  filing  of  au 
amended  petition  in  the  cause  last  above  mentioned.  The 
object  of  the  said  cause  was  not,  however,  changed  by  the 
filing  of  said  amended  petition. 

"17.  That  L  P.  Mumford,  who  made  the  conveyance 
of  the  lot  in  controversy  to  Catherine  Towle,  was  never  in 
possession  of  said  lot. 

"18.  That  after  said  conveyance  by  said  L  P.  Mumford, 
the  said  Catherine  Towle  took  actual  possession  of  said 
lot  either  in  the  years  1865  or  1866  (the  evidence  does 
not  show  which),  and  erected  a  store  building  thereon,  and 
continued  in  the  actual  possession  and  occupation  thereof 
until  she  conveyed  the  same  to  Joseph  Saunders. 

"19.  That  immediately  after  the  conveyance  last  men- 
tioned, the  said  Joseph  Saunders  took  actual  possession  of 
the  said  lot,  and  continued  actual  occupation  and  posses- 
sion thereof  until  the  date  of  the  conveyance  to  D.  S. 
Jones  and  L.  C.  Reinbold. 

"20.  That  the  evidence  does  not  disclose  when,  if  at  all, 
D.  S.  Jones  and  L.  C.  Reinbold  took  actual  possession 
of  the  lot  in  controversy  under  the  conveyance  from  said 
Joseph  Saunders  and  wife,  nor  does  the  evidence  disclose 
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how  loDg^  if  at  all)  they  were  in  the  actual  possession  of 
said  lot  prior  to  September  28th,  1869,  the  date  of  the 
conveyance  by  said  D.  8.  Jones  to  Charles  Vogt 

"21.  That  the  evidence  shows  that  Jones  and  Vogt  paid 
the  taxes  assessed  upon  said  lot  for  the  year  1870,' but  it 
fails  to  disclose  what  portion  of  the  time,  if  any,  said 
Charles  Vogt  and  L.  C.  Reinbold  were  in  the  actual  pos- 
session of  said  lot  prior  to  August  28th,  1870,  the  date  of 
the  conveyance  by  said  Charles  Vogt  to  L.  C.  Reinbold/' 

The  referee  further  finds  that  the  evidence  fails  to  show 
when  L.  C.  Reinbold  &  Co.  took  possession,  or  that  C. 
P.  Patterson,  assignee,  or  Henry  N.  She\vall  were  ever  ia 
actual  possession.  He  also  finds  that  the  premises  **  be- 
came vacant  April  Ist,  1874,  and  so  remained  for  a  short 
time;  that  thereafter  T.  O.  Wallis  had  the  actual  possession 
thereof,  and  claimed  to  be  the  owner  of  said  premises ;  that 
said  T.  O.  Wallis  then  rented  the  premises  to  movers  for 
a  number  of  nights ;  the  said  T.  O.  Wallis  while  claiming 
to  be  the  owner  of  said  premises,  and  on  the  15th  day  of 
May,  1874,  rented  them  to  one  Agatha  Spoerri,  and  col- 
lected and  received  from  her  two  months  rental  therefor  ; 
that  during  the  said  two  months  the  said  Agatha  Spoerri 
remained  in  actual  possession  of  said  premises  as  tenant  of 
said  T.  O.  Wallis ;  that  after  the  expiration  of  the  said  two 
months  the  said  Agatha  Spoerri  paid  rent  for  a  time,  but 
how  long  the  evidence  does  not  disclose,  to  Charles  Vogt>^ 
upon  his  demand ;  that  owing  to  a  controversy  in  regard  to 
the  title  of  said  premises  the  said  Agatha  Spoerri  declined 
to  pay  rent  to  any  one  thereafter;  that  said  Agatha 
Spoerri  and  Jacob,  her  husband,  paid  for  said  Charles 
Vogt  certain  taxes  assessed  upon  said  lot."  The  referee 
found  that  the  defendant  had  been  in  the  actual  possession 
of  the  premises  ever  since  the  16th  day  of  November,  1877, 
and  that  I.  P.  Mumford,  and  those  claiming  under  him,^ 
had  not  been  in  actual  possession  continuously  for  ten 
years  prior  to  November  16th,  1877,  consequently  that  the 
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defendant  was  entitled  to  judgment.  Exceptions  were 
filed  to  the  report,  which  were  overruled,  and  the  report 
confirmed.     The  plaintiif  appeals. 

The  testimony  of  George  W.  Mumford  was  taken  by 
deposition.  He  testifies  that  in  March,  1864^  he  gave  his 
"  brother  Isma  Mumford  a  power  of  attorney  to  sell  any 
property  I  then  had  in  Gage  county,  Nebraska,  which  in- 
cluded any  and  all  lots  I  then  or  since  have  held  or  owned 
in  Beatrice. '^  There  is  no  po,wer  of  attorney  on  the  re- 
cords of  Grage  county  from  George  W.  Mumford  to  I.  P. 
Mumford,  and  it  is  claimed  that  the  last  named  person  is 
dead,  hence  it  is  impossible  to  determine  upon  what 
authority  I.  P.  Mumford  ipade  the  deed  to  the  lot  iu 
question  to  Mrs.  Towle.  And  as  George  W.  Mumford, 
who  is  a  non-resident  of  the  state,  seems  to  have  entrusted 
his  brother  I.  P.  with  full  power  and  authority  to  dispose 
of  his  real  estate  in  Gage  county,  he  was  unable  to  state 
the  facts  in  regard  tp  the  conveyance.  This  link  being 
wanting  in  the  plaintiff's  chain  of  title,  she  does  not  at- 
tempt to  supply  it,  but  claims  that  she  has  a  full  and  com- 
plete title  by  adverse  possession. 

The  doctrine  is  now  well  established  that  what  the  law 
doems  a  perfect  possession,  if  continued  without  interrup- 
tion for  the  length  of  time  prescribed  by  the  statute  for 
the  enforcement  of  the  right  of  entry,  is  evidence  of  a  foe. 
Angell  on  Lim.,  §  380.  The  reason  is,  such  possession 
supposes  an  acquiescence  in  all  persons  claiming  an  adverse 
interest,  and  upon  this  acquiescence  is  founded  the  pre- 
sumption of  the  existence  of  some  substantial  reason  for 
the  assertion  of  the  claim  of  title.  Id.  To  constitute  ad- 
verse possession  it  must  be  open,  notorious,  exclusive,  and 
continued  without  interruptiQu  for  the  statutory  period. 
Gatling  v.  Lane,  17  Neb.,  77.  Haywood  v.  T/iomaSj  Id., 
237.  Horbach  v.  Miller,  4  Id.,  32.  Stokes  v.  Berry,  2 
Salk.,  421.  Graffina  v.  Totenham,  1  W.  &  S.,  488, 
There  must  be  an  actual  entry  in  oi*der  that  an  ouster  may 
40 
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be  made  and  an  adverse  possession  begun.  Miller  v.  ShaWy 
7  S.  &  R.,  129.  AUemas  v.  CampbeU,  9  Watts,  28. 
Nepean  v.  Doe,  Taylor  v.  Hordy  2  Smith  L.  C,  583,  and 
notes.  And  such  possession  must  be  continued  for  the  full 
statutory  period.  The  character  of  this  continued  posses- 
sion necessarily  must  be  governed  to  some  extent  by  that 
of  the  real  estate.  It  is  unnecessary  to  discuss  that  ques- 
tion in  this  case,  a  building  having  been  erected  on  the  lot 
and  possession  thereof  taken  by  the  party  under  whom  the 
plaintiff  claims  title.  The  weight  of  authority  in  this 
country  sustains  the  doctrine  that  possessions  may  be 
tacked  if  one  comes  in  under  the  other,  and  the  possessory 
estates  are  connected  and  continuous.  Brandt  v.  Ogden^ 
1  Johns.,  166.  Jackson  v,  Thomas,  16  Id.,  293.  Win- 
slow  V,  NeweUy  19  Vt.,  164.  Ward  v.  Bartholomew,  6 
Pick.,  410.  Overfidd  v.  Christie,  7  S.  &  R.,  173.  Mo 
Coy  V.  Trustees,  5  Id.,  254.  That  is,  the  possession  need 
not  be  continuous  for  the  period  of  ^imitation  in  any  one 
occupier.  It  is  sufficient  that  the  possession  during  that 
period  be  in  the  occupier  and  those  under  whom  he  claims, 
McNedey  v.  Langan,  22  O.  S.,  32. 

Let  us  apply  these  principles  to  the  case  at  bar.  The 
testimony  clearly  shows  that  in  1865  or  1866  I.  P.  Mum- 
ford  conveyed  the  lot  in  question  to  Mrs.  Towle ;  that  soon 
thereafter  they  erected  a  building  on  the  lot,  and  entered 
into  possession  of  the  same ;  that  this  building  continued 
in  the  possession  of  Mi's.  Towle,  and  those  claiming  title 
through  her,  until  November  16th,  1877,  when  the  defend- 
ant took  possession  under  a  tax  deed.  The  testimony 
shows  that  at  times,  varying  between  a  few  days  to,  in  one 
instance,  some  months,  the  building  was  vacant,  but  there 
is  no  proof  whatever  that  the  possession  of  the  plaintiff,  or 
those  under  whom  she  claims,  was  interrupted.  The  hear- 
say statement  purporting  to  have  been  made  by  T.  O. 
Wallis  will  be  noticed  hereafter.  Where  a  party  erects  a 
building  on  a  lot,  and  takes  actual  possession  of  the  same 
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as  his  own,  the  fact  that  afterwards  he,  or  those  claiming 
under  him,  rent  the  property,  or,  in  case  it  is  unoccupied, 
have  and  claim  the  right  to  the  possession  of  the  same 
where  there  is  no  abandonment,  is  not  an  interruption  to 
the  possession.  De  La  Vega  v,  BtUler,  47  Texas,  529. 
The  reason  is,  the  building  at  least  belongs  to  the  claim- 
ant. He  may  use  it  in  any  manner  he  sees  fit ;  and  so  long 
as  no  one  enters  into  possession  thereof  claiming  adversely 
to  him  his  possession  is  not  interrupted;  and  possession 
being  once  established  in  Mrs.  Towle  by  the  erection  of  a 
building  on  the  lot  in  question,  and  taking  possession  of 
the  same,  such  possession  will  be  presumed  to  have  con- 
tinued until  an  interruption  therein  is  proved.  Rayner  v. 
Lecj  20  Mich.,  384.  Clements  v.  Lampkin,  34  Ark.,  598. 
This  is  illustrated  by  the  case  of  Haywood  v,  ThomaSy  17 
Neb.,  237,  where  certain  lots  in  the  town  of  Tekamah  were 
inclosed  with  a  fence.  In  1870  the  fence  on  the  west  side 
was  burned  down,  and  aflerwards,  in  1871,  replaced,  but 
the  destruction  of  the  fence  did  not  interrupt  the  running 
of  the  statute. 

Two  witnesses  testify  that  in  March  or  April,  1874,  T. 
O.  Wallis  informed  them  that  he  had  purchased  the  prop- 
erty, and  owned  it,  and  that  Walli^  rented  the  property  to 
certain  parties  as  his  own.  Without  discussing  the  ques- 
tion of  the  admissibility  of  this  hearsay  testimony,  it  is 
clearly  proved,  and  not  denied,  that  Wallis  had  been,  and 
then  was,  the  agent  of  Vogt  for  the  leasing  and  care  of 
this  property,  and  his  possession  was,  therefore,  that  of  his 
principal.  The  rule  is  well  settled  that  a  party  will  not 
be  permitted  to  purchase  an  interest  in  property  and  hold 
it  for  his  own  benefit  where  he  has  a  duty  to  perform  in 
relation  thereto  which  is  inconsistent  with  his  character  as 
a  purchaser  on  his  own  account.  Van  Eppa  v.  Van  EppSy 
9  Paige,  237.  Blake  v.  B.  C.  R.  R.  Co.,  56  N.  Y.,  485. 
Michoud  V.  Girody  4  How.,  503.  Ringo  v.  Binns,  10 
Pet.,  269.     Knitz  v.  Fisher,  8   Kas.,  90.      Gh-umley  v. 
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Webb,  44  Mo.,  444.  Lytle  v.  Bevmdge,  58  N.  Y.,  592. 
Oolumbtbs  Co.  V.  Hurfordj  1  Neb.,  146.  If  an  agent,  by 
merely  alleging  that  he  was  the  owner  of  property  intrusted 
to  his  care  as  agent,  could  divest  the  title  of  the  owner  by 
whom  he  was  employed  to  serve,  property  rights  would 
indeed  be  held  by  a  slender  thread,  but  such  is  not  the  law. 
In  regard  to  the  deed  executed  in  1881  by  George  W. 
Mumford  to  the  defendant  for  the  lot  in  question,  Mum- 
ford  testifies  as  follows:  "  My  brother,  Jacob  Mumford^ 
sent  me  out  the  deed  in  question,  and  a  letter  with  it, 
stating  that  the  old  conveyance  was  so  imperfect  that  he 
wished  my  signature  for  the  purpose  of  correcting  it.  I 
only  received  one  letter  concerning  this  matter,  that  being 
from  my  brother,  Jacob  Murafordy  which  was  just  prior  to 
the  execution  of  the  deed.  I  did  not  receive  any  consider- 
ation for  the  conveyance  whatever.'^  This  is  not  denied, 
and  as  the  defendant  had  not  had  a  deed  from  Mumford 
before  this  time,  it  will  not  be  contended  that  his  equities 
in  the  case  are  very  strong.  As  the  plaintiff  and  those  from 
whom  she  derives  title  to  the  premises  were  in  actual,  open, 
notorious,  and  continuous  possession  of  the  same  for  more 
than  ten  years  before  the  1 6th  day  of  November,  1 877,  when 
the  defendant  took  possession,  the  statute  of  limitations  has 
run  in  her  favor,  and  she  has  a  valid  title  to  the  property 
by  adverse  possession.  Th«  judgment  of  the  district  court 
is  reversed,  and  judgment  will  be  entered  in  this  court  in 
favor  of  the  plaintiff.  The  parties  may  agree,  if  they  can, 
upon  the  amount  due  the  defendant  for  taxes  paid  by  him  on 
the  property,  and  the  interest  thereon,  and  also  the  amount 
due  from  him  for  four  years  before  the  commencement  of 
this  action,  for  the  use  and  occupation  of  the  premises.  In 
case  they  are  unable  to  agree,  the  court  will  appoint  a  referee 
to  compute  the  eame  and  strike  a  balance.  One-half  of  Mr. 
Griggs^,  the  referee,  allowance  is  to  be  paid  by  each  party. 

Judgment  accordingly. 
The  other  juclojcs  concur. 
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Hermine  Lepin,  appellant,  v.  C.  N.  Paine  &  Co.  et  ^  ^ 
AL.,  appellees.  " 

Mechanic's  Iiien :  appeal:  equity  jubibdiction.  One  S. 
brought  an  action  to  foreclose  a  meclianic's  lien  against  L.  &  L. 
the  owner  of  the  fee,  P.  &  Co. ,  material  men,  being  made  parties. 
P.&  Co.  answered  setting  up  the  amount  due  to  them,  and  claim- 
ing a  lien.  The  court  found  in  favor  of  S.  and  against  P.  &  Co., 
and  rendered  a  decree  accordingly.  P.  &  Co.  appealed,  and  on 
the  hearing  their  claim  was  held  to  be  valid,  and  the  cause  was 
remanded  to  the  court  below  to  enter  judgment  in  conformitj 
to  the  opinion.  Hddy  1st,  That  as  the  interests  of  the  parties 
were  inseparably  connected  the  appeal  brought  up  the  entire 
■case,  and  the  court  must  enter  a  new  decree;  2d,  That  the  court 
should  adjust  the  equities  between  S.  and  L.  &  L.,  and  if  neces- 
sary take  additional  evidence  for  that  purpose. 

Rehearing  of  case  reported  in  15  Neb.,  326, 
Brovm  &  Ryan  Brothers,  for  appellant 
Batty  &  Bagan,  for  appellees  Paine  &  Co. 
Dilworth  &  Smith,  for  appellee  Scales. 
Maxwell,  J. 

This  case  was  before  this  court  in  1882,  and  is  reported 
in  13  Neb.,  521,  and  again  in  1883,  and  is  reported  in  15 
Neb.,  326.  In  the  case  last  cited  it  is  said  that  the  Lepins 
were  entitled  as  against  Scales  to  set  off  the  judgment  in 
favor  of  Paine  &  Co.  against  the  judgment  recovered  by 
Scales  against  them.  A  rehearing  was  granted,  and  the 
<:ause  again  submitted. 

After  the  decree,  so  far  as  Paine  &  Co.  were  concerned, 
was  reversed  in  1882,  upon  the  cause  being  remanded  to  the 
district  court,  a  motion  was  filed  on  behalf  of  the  plaintiff 
in  error  the  effect  of  which  would  be  to  set  off  the  judg- 
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ment  in  favor  of  Scales  against  the  amount  due  Paine  & 
Co.  for  material.  No  facts  were  stated  in  the  motion  show- 
ing the  right  of  Mrs.  Lepin  to  equitable  relief. 

^Irs.  Lepin  also  filed  a  motion  asking  among  other  things 
that  she  be  permitted  *'to  pay  into  the  court  the  sum  of 
$690  and  interest  thereon  from  the  commencement  of  this 
action  at  7  per  cent,  and  that  upon  such  payment  being 
made  within  sixty  days  from  date  of  the  order,  that  the 
defendant  and  her  property  be  entirely  relieved  and  dis- 
charged  of  any  and  all  liens  and  claims,  and  that  such  pay- 
ment shall  operate  as  a  discharge  of  all  mechanics'  liens 
now  in  controversy,  and  of  all  decrees  entered  by  this  court 
against  the  defendant  and  her  property  in  any  and  all  pro- 
ceedings taken  or  had  in  this  case.^'  The  motions  were 
overruled  in  the  court  below,  we  think  properly. 

Scales  claims  in  his  petition  in  the  original  action  that 
Hermine  Lepin  and  Harmon  Lepin  became  indebted  to 
him  in  the  sum  of  $6,098.06  for  work  and  labor  performed 
by  him  and  his  servants  and  employes,  and  for  material 
furnished  in  the  erection  of  the  hotel  in  question.  A  con- 
siderable portion  of  this  is  for  labor  performed  and  mate- 
rial furnished  under  various  modifications  of  the  contract. 
A  number  of  these  changes  are  admitted  and  the  price  to 
be  paid  not  questioned.  The  court  below  seems  to  have 
found  the  very  lowest  sum  po&sible,  under  the  evidence,  in 
favor  of  Scales.  To  what  extent  this  included  the  claims 
of  Paine  &  Company  involved  in  this  action  does  not  ap- 
pear. In  other  words,  this  court  found  the  claim  of  Paine 
&  Co.  to  be  a  valid  claim,  and  that  they  were  entitled  to  a 
mechanic's  lien  on  the  property  to  secure  said  debt.  But 
there  is  nothing  in  the  record  to  show  that  the  court  below 
considered  the  claim  valid  or  allowed  the  same  in  the  de- 
cree. It  is  therefore  impossible  for  this  court  to  say  that  the 
decree  of  $690.00  in  favor  of  Scales  included  the  claim  of 
Paine  &  Co.,  which  this  court  has  held  to  be  valid.  The 
interests  of  the  parties  are  inseparably  connected  in  this 
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case,  and  the  appeal  took  the  case  up  as  to  all.  McHugh 
V.  SmUey,  1 7  Neb.,  626.  Glass  v.  Greathouse,  20  Ohio,  503. 
Hocking  Valley  Bank  v.  Walters,  1  Ohio  St.,  201.  Erne- 
rick  V,  Armstrong,  1  Ohio,  513.  Taylor  v,  Courtnay,  15 
Neb.,  196.     Max.  PI.  &  Pr.  (4th  Ed.),  454,  note.  " 

The  decree,  therefore,  being  changed  in  a  material  part, 
which  affected  both  Scales  and  the  Lepins,  should  have  been 
left  open  so  far  as  they  were  concerned  for  the  court  below 
to  adjust  the  equities  between  them,  and  if  necessary  for 
that  purpose  to  hear  further  evidence  in  the  case.  The 
case  must  therefore  be  remanded  for  that  purpose,  and  the 
case  in  15  Neb.,  so  far  as  it  is  in  conflict  with  this  opinion, 
is  modified. 

Judgment  aocobdinglt. 

The  other  judges  concur. 


The  State,  ex  rel.  James  T.  Kinzer  et  Aii.,  relators, 
y.  James  E.  Cain,  Treasurer  of  Sichardson 
County,  respondent. 

Taxes :  collection.  It  is  not  the  duty  of  a  oonnty  treasurer,  Dor 
haa  he  the  power,  nnder  the  statntes  of  this  state  now  in  force, 
to  seize  or  seU  personal  property  for  real  estate  taxes. 

Original  application  for  mandamus. 

E.  W.  Thomas,  A,  J.  Weaver,  and  Frank  Martin,  for 
relator,  cited :  Johnson  v.  Hahn,  4  Neb.,  148.  Blackwell 
Tax  Titles,  172-177.     Cooley,  302. 

C.  Gillespie,  for  respondent,  cited:  Comp.  Stat.,  Ch.  77, 
§§  89,  138,  139. 

Isham  Reavis,  on  same  side,  cited  :  Kittle  v.  Shermn,  11 
Neb.,  67.     Cooley,  34.     2  Desty,  746.     Ham  v.  MiUer,  20 
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Iowa,  450.     Annapolis  v.  Harwoodj  32  Md.,  471.     Shaw 
V.  Pickett,  25  Vt,  482. 

Cobb,  Ch.  J. 

This  is  an  original  application  for  writ  of  mandamus  to 
compel  the  respondent,  who  is  the  county  treasurer  of  Rich- 
aixlson  county,  to  levy  upon  the  personal  property  of  cer- 
tain owners  of  real  estate  in  said  county,  and  sell  the  same 
for  the  purpose  of  collecting  the  real  estate  taxes  due  from 
such  owners  upon  said  real  estate  owned  by  them  respec- 
tively. 

The  respondent  appeared  and  demurred  to  the  relation, 
thus  presenting  an  issue  of  law,  which  may  be  stated  as 
follows : 

Is  it  the  duty  of  the  county  treasurer  to  seize  and  sell 
the  personal  property  situated  in  his  county  of  the  owner 
of  real  property,  also  situated  in  his  county,  for  the  purpose 
of  collecting  the  taxes  on  such  real  property  which  are  un- 
paid and  delinquent  ? 

I  think  we  may  safely  say  that  it  will  not  be  held  to  be 
his  duty  to  seize  and  sell  as  above,  capable  of  being  enforced 
by  mandamus,  unless  it  be  found  that  such  duty  is  enjoined 
upon  him  by  statute.  The  duty  of  paying  taxes  by  the  owners 
of  property,  as  well  as  the  duty  and  power  to  collect  them 
by  the  constituted  authorities  when  their  payment  is  neg- 
lected or  refused,  rests  solely  in  this  state  upon  constitu- 
tional and  statute  law,  and  in  no  degree  upon  the  principles 
or  authority  of  the  common  law  of  England.  In  this  con- 
nection I  yield  to  the  inclination  to  say,  that  with  the 
most  profound  respect  for  the  court  as  coAstituted  at  the 
date  of  the  judgment  in  the  case  of  Johnson  v.  Hahn^  4 
Neb.,  139,  and  especially  for  the  writer  of  the  opinion  in 
that  case,  and  while  it  is  not  my  purpose  to  criticise  that 
case  as  a  fair  construction  of  the  statutes  then  in  force,  yet, 
in  so  far  as  it  invoked  the  authority  of  the  common  law 
and  of  general  principles,  I  have  failed  in  my  efforts  to 
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bring  my  mind  to  its  approval.  No  doubt  in  England,  or 
from  an  English  standpoint,  real  or  landed  property  is, 
and  has  always  been,  invested  with  a  quality  superior  to 
tliat  of  personal  property.  This  is  traceable  to  two  causes: 
Firsi^  Their  insular  position  and  limited  territory,  render- 
ing it  impossible  for  many  outside  of  the  hereditary  class 
of  noble  and  wealthy  persons  to  own  land,  hence  the  law 
of  primogeniture  and  entailment,  devised  for  the  purpose 
of  preventing  the  division  of  estates  and  of  preserving  the 
lands  intact  in  the  family;  and  Second^  To  the  principles 
of  the  feudal  law,  which  originally  made  each  holder  of 
landed  estate  a  knight  and  a  gentleman,  a  quality  which 
did  not  attach  to  the  owners  of  chattels  alone,  however 
wealthy.  Neither  these  facts,  the  laws  founded  upon,  nor 
the  principles  or  prejudices  wliich  follow  them,  have  ever 
prevailed  in  America;  certainly  not  in  Nebraska.  Here 
there  has  never  been  any  quality  of  superiority  ascribed  to 
one  species  of  property  over  another.  It  has  been  and  is 
the  policy  of  our  government  and  people  to  favor  the  free, 
original  distribution  of  landed  property  among  all  who 
would  avail  themselves  of  it.  With  a  continent  instead  of 
an  island  at  their  disposal,  the  American  governments  and 
people  have  always  favored  the  free  and  untrammeled 
transfer  of  titles  of  real  estate  from  man  to  man.  And  reo- 
ognizing  the  accumulation  of  large  bodies  of  land  in  the 
hands  of  one  owner  as  a  great  evil,  they  have  always  looked 
to  the  taxing  power,  as  well  as  to  the  equal  distribution 
of  the  lands  of  intestate  decedents  equally  among  the  heirs^ 
as  potent  guarantees  against  its  becoming  a  threatening  uue. 
I  think,  therefore,  that  if  we  are  to  consider  anything 
besides  the  letter  and  true  intent  and  meaning  of  the  stat- 
ute as  controlling  the  decision  of  the  question  in  hand,  and 
we  find  it  necessary  to  guard  one  species  of  property  more 
than  another  from  the  tax  gatherer,  we  will  find  the  object 
of  our  solicitude  rather  in  the  useful  and  necessary  articles 
of  personal  property,  than  in  his  real  estate. 


634      SUPREME  COURT  OF  NEBRASKA. 

State  y.  Cain. 

The  act  of  1871  was  in  force  at  the  date  of  the  decision 
and  opinion  above  referred  to.  By  the  first  section  of  said 
act  it  was  declared  to  "be  the  duty  of  the  county  treasurer 

*  *  *  to  proceed,  as  soon  after  the  first  day  of  May 
as  practicable,  to  make  such  delinquent  tax  out  of  the  per- 
sonal property  of  such  delinquent,  if  such  property  can  be 
found ;  and  this  provision  shall  apply  as  well  to  the  taxes 
assessed  on^real  estate,  and  remaining  unpaid,  as  to  delin- 
quent taxes  assessed  on  personal  property,  and  the  remedy 
to  be  pursued  shall  be  the  same  as  provided  in  sections 
forty-nine  and  fifty-two  of  said  act "  (meaning  the  act  of 
February  15,  1869,  to  which  said  act  was  an  amendment), 
etc.  Greneral  Statutes,  916.  The  above  provision  was 
passed  as  an  amendment  to  section  50  of  the  act  of  Febru- 
ary 15,  1869,  and  remained  in  force  until  the  taking  effect 
of  the  general  revenue  law  of  1879,  although  my  recollec- 
tion is  that  it  was  generally  understood  to  have  been  super- 
seded by  other  provisions  of  statute  at  an  earlier  date.  But 
be  that  as  it  may,  there  can  be  no  doubt  that  the  act  of 
February  15,  1869,  "and  all  acts  and  parts  of  acts  supple- 
mental to  and  amendatory  thereof,"  including  the  act  of 
June  6,  1871,  were  repealed  by  the  act  of  1879,  which 
went  into  force  September  1st  of  that  year.  Comp.  Stat., 
Ch.  77.  It  was,  no  doubt,  the  intention  of  the  legislature 
in  the  latter  act  to  make  it  perfect  and  complete  in  itself, 
without  depending  in  any  degree  upon  the  provisions  of  the 
former  statutes,  at  least  up  to  the  point  of  seizing  and  sell- 
ing chattels  for  personalty  taxes,  and  of  offering  lands  for 
sale  for  the  delinquent  taxes  remaining  unpaid  thereon. 
From  a  careful  examination  of  the  provisions  of  said  act, 
I  am  unable  to  find  any  authority — certainly  no  duty — 
devolving  upon  a  county  treasurer  to  seize  and  sell  personal 
property  for  taxes  due  on  real  estate;  and  the  careful  elim- 
ination therefrom  of  all  provisions  of  former  statutes  which 
had  been  held  or  supposed  to  impose  such  duty  or  confer 
such  authority  must,  upon  well-known  principles  of  con- 
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BtructioD,  be  held  to  indicate  the  will  and  intent  of  the 
legislature  to  withhold  such  authority,  and  not  to  impose 
such  duty.  While  it  is  made  the  duty  of  the  county 
treasurer,  under  certain  and  well-defined  circumstances^ 
to  seize  and  sell  chattels  for  personalty  taxes  unpaid  and 
delinquent,  quite  different,  and,  as  I  think,  exclusive  duties 
are  imposed  upon  such  officer  in  respect  to  real  estate  taxes. 
The  demurrer  to  the  relation  is  therefore  sustained,  and 
the  application  dismissed. 

Judgment  AOOOBDiNGiiY. 

The  other  judges  concur. 


Same  v.  Same. 

Tax  Sales:  fxtbghase  by  county  commissionbbs.  At  aU  tax 
sales,  public  or  private,  the  county  commissioneTS  of  the  proper 
county  may  purchase  for  the  nse  and  benefit  of  their  respective 
counties  any  real  estate  therein  which  has  been  offered  at  pnb-> 
lie  sale  for  delinqnent  taxes  and  remains  unsold  for  the  want  of 
other  bidders. 

Obiginai^  application  for  mandamus. 

E.  W.  Thomas,  A.  J.  Weaver,  and  I¥ank  JSfartin,  for 
relator. 

C  OiUeapie  and  Isham  Eeapia,  for  respondent. 

Cobb,  Ch.  J. 

This  is  an  application  for  a  peremptory  writ  of  manda- 
mus to  be  issued  to  the  respondent,  who  is  the  county  treas- 
urer of  Richardson  county,  commanding  him  to  sell  certain 
lands  in  said  county  at  private  tax  sale  to  the  relators,  the^ 
board  of  county  commissioners  of  said  county. 
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It  is  alleged  in  and  by  the  relation  that  upon  certain  real 
property  therein  described,  from  the  year  1865  to  the  year 
1880,  inclusive,  the  taxes  have  not  been  paid^  although  the 
^ame  is  owned  by  a  private  owner  therein  named,  and 
though  the  said  real  proj)erty  was  regularly  and  lawfully 
assessed  for  each  year  within  said  period,  and  that  there 
now  stands  on  the  treasurer's  books  of  said  county  a  large 
-amount  therein  stated  of  delinquent  taxes  regularly  and 
lawfully  assessed  thereon  for  the  years  between  the  dates 
aforesaid.  And  that  for  each  of  said  years  the  taxes  not 
being  paid  on  said  real  property,  the  same  was  offered  at 
public  sale  for  said  taxes  by  the  county  treasurer  of  said 
tx)unty,  as  required  by  law,  but  not  sold  for  want  of  bid- 
tiers,  and  for  each  of  said  years  the  county  treasurer  made 
return  of  public  tax  sale  and  filed  the  same  in  the  office  of 

the  county  clerk  as  provided  by  law.     That  on  the 

■day  of  October,  1885,  the  county  commissioners  applied  to 
the  defendant  as  treasurer  of  said  county  to  purchase  for 
the  use  and  benefit  and  in  the  name  of  said  county  the  real 
property  thereinbefore  mentioned  and  described,  the  same 
remaining  unsold  for  the  want  of  bidders  as  aforesaid,  and 
requested  said  treasurer  to  issue  certificates  of  purchase  of 
said  real  property,  in  the  name  of  said  county,  but  that  the 
said  treasurer  refused  and  still  refuses  to  do  so,  and  that 
again,  after  the  respondent  as  treasurer  had  held  the  pub- 
lic tax  sale  for  the  present  year  (1886)  and  made  his  return 
thereof  as  provided  by  law,  the  board  of  county  commis- 
sioners made  application  to  the  respondent  as  county  treas- 
urer to  purchase  said  real  proi)erty  for  said  county,  and 
requested  the  said  treasurer  to  issue  a  certificate  for  the 
purchase  of  said  real  property  as  provided  by  law,  and  that 
the  said  treasurer  again  refused  and  still  refuses  so  to  do, 
alleging  as  an  excuse  therefor  that  the  county  cannot  pur- 
-chase  at  private  sale,  etc. 

To  this  relation  the  respondent  interposed  a  general  de- 
murrer. 
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The  law  granting  to  the  beard  of  county  commissionera 
the  power  to  buy  in  for  taxes  in  the  name  of  the  county 
such  delinquent  lands  as  might  remain  unsold  for  want  of 
bidders  is  one  of  the  remedies  devised  by  the  legislature^ 
for  the  great  and  growing  evils  of  delinquency  on  the  part 
of  tax  payers,  and  is  necessary  to  the  enforcement  of  the^ 
remedy  by  foreclosure  of  tax  liens.  As  such,  the  provisions 
of  the  law  will  be  liberally  construed. 

Section  1  of  the  act  approved  February  27, 1879,  pro- 
vides as  follows;  "That  at  all  tax  sales  provided  for  by 
law  the  county  commissioners  of  the  several  counties  of 
this  state  may  purchase  for  the  use  and  benefit  and  in  the- 
name  of  their  respective  counties  any  real  estate  therein 
advertised  and  offered  for  sale  when  the  same  remains 
unsold  for  want  of  other  bidders,"  etc. 

Section  109  of  the  general  revenue  law  of  1879  provides 
that,  "on  the  first  Monday  of  November  in  each  year,, 
between  the  hours  of  nine  o'clock  a.m.  and  four  o'clock 
P.M.,  the  treasurer  is  directed  to  offer  at  public  sale  at  the^ 
court-house  or  place  of  holding  court  in  his  county,  or  at 
the  treasurer's  ofiice,  all  lands  on  which  the  taxes  levied 
for  state,  county,  township,  villitge,  city,  school  district,  or 
any  other  purpose,  for  the  previous  year  still  remain  un- 
paid, and  he  may  adjourn  the  sale  from  day  to  day  until  the 
lauds  and  lots  have  all  been  offered,"  etc.  Section  113  pro- 
vides that,  "After  the  tax  sales  shall  have  closed,  and  after 
the  treasurer  shall  have  made  his  return  thereof  to  the  county 
clerk  as  provided  in  the  preceding  section,  if  any  real  estate 
remains  unsold  for  the  want  of  bidders  therefor,  the  county 
treasurer  is  authorized  and  required  to  sell  the  same  at 
private  sale  at  his  office  to  any  person  who  will  pay  the 
amount  of  the  taxes,  penalty,  and  costs  thereof  for  the 
same,"  etc.  Comp.  Stat.,  Ch.  77.  Here  are  two  tax  sales 
provided  for  by  law,  one  public  the  other  private,  and 
these  the  law-makers  doubtless  had  in  view  when  they 
provided  that  "at  all  tax  sales,"  etc.,  the  county  commis- 
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sioners  may  purchase,  etc.  It  was  not  the  purpose  of  the 
legislature  nor  is  it  within  the  policy  of  the  laws  to  permit 
the  county  commissioners  to  enter  into  competition  with 
private  purchasers,  but  only  to  purchase  such  as  remains 
unsold  for  want  of  other,  that  is  to  say  private,  bidders  or 
purchasers.  But  in  order  to  give  effect  to  the  language  of 
the  statute  it  must  be  held  that  they  may  purchase  at  the 
public  sale,  yet  at  that  sale  they  must  wait  until  the  pri- 
vate bidders  have  had  an  opportunity  to  purchase  and  the 
lands  remain  unsold  for  want  of  other  bidders.  So  also  at 
the  private  sale,  while  it  is  not  required  that  the  treasurer 
wait  for  the  appearance  of  other  or  private  bidders,  yet  if 
they  do  appear  before  the  sale  is  made  to  the  county  com- 
missioners they  will  be  entitled  to  the  preference.  But  in 
the  absence  of  such  private  purchasers  the  county  commis- 
sioners may  purchase  for  the  use  and  benefit  of  their  re- 
spective counties,  at  private  sale,  any  such  delinquent  real 
estate  as  remains  unsold  for  the  want  of  other  bidders. 

The  demurrer  to  the  relation  is  therefore  overruled,  and 
a  peremptory  mandamus  will  be  issued  as  prayed. 

Judgment  aooobdinglt. 

The  other  judges  concur. 
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8.    Instructions  most  be  applicable  to  the  testimony,  and  mnst 
be  restricted  to  the  actual  questions  at  issue. 

3.    An  Instruction  upon  a  material  point  which  is  not  based  upon 
evidence,  tends  to  obscure  the  real  issue,  and  is  erroneous. 

Error  to  the  district  court  for  Lincoln  county.  Tried 
below  before  Hamer,  J. 

A.  J.  Poppleton  and  J".  8,  Shropshire,  for  plaintiff  in 
error. 

NeviUe  &  Heidy  for  defendant  in  error. 
MAXWEIiL^  J. 

This  action  was  brought  in  the  county  court  of  Liucoln 
county  by  the  defendant  in  error  against  the  plaintiff  to 
recover  the  sum  of  $990.00  damages^  for  injury  to  and 
killing  twelve  head  of  horses  and  mules  by  a  train  of  the 
plaintiff.  An  appeal  was  taken  to  the  district  court  from 
the  judgment  of  the  county  court,  and  the  plaintiff  below 
thereupon  amended  his  petition  claiming  damages  therein 
in  the  sum  of  $1,380.  The  answer  of  the  railroad  com- 
pany consists  of  certain  denials  of  the  facts  stated  in  the 
petition,  and  an  allegation  of  contributory  negligence  on 
the  part  of  the  plaintiff  below.  On  the  trial  of  the  cause 
the  jury  returned  a  verdict  for  $1,380.00,  upon  which 
judgment  was  rendered. 

The  first  objection  of  the  plaintiff  in  error  is  to  the 
amendment  of  the  petition  beyond  the  jurisdiction  of  the 
count V  court,  which  is  limited  in  civil  actions  to  sums  not 
to  exceed  $1,000.  The  rule  is  well  settled  that  if  the 
court  in  which  the  action  is  brought  has  no  jurisdiction  of 
the  subject  matter,  the  appellate  court  will  acquire  none 
by  the  appeal.  Brondberg  v.  Bahbotty  14  Neb.,  517. 
Cooban  v.  Bryant^  36  Wis.,  605.  Stringham  v.  Board  of 
Supervisors,    24    Id.,  594.     Felt    v.  Felt,   19    Id.,  208. 
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Malone  v.  Clark,  2  Hill,  657.  Stephens  v,  Boawell,  2  J» 
J.  Marsh,  29.  And  this,  too,  even  if  the  appellate  court 
would  have  jurisdiction  of  the  subject  matter  had  the 
action  been  commenced  there.  The  reason  is,  an  appeal  i* 
a  mere  continuation  of  the  original  case,  a  proceeding  in 
the  action.  Aulanier  v.  Governor^  1  Texas,  653.  Hough 
V.  Leonard,  12  111.,  456.  Hatch  v.  Allen,  27  Me.,  85. 
The  want  of  jurisdiction  of  the  subject  matter  in  the  court 
where  the  action  was  brought  continues  in  every  court  ta 
which  the  action  may  be  appealed,  for  the  reason  that  it  is 
the  same  action,  and  an  appeal  is  authorized  only  where 
the  court  from  which  the  appeal  is  taken,  in  case  of  the 
failure  to  appeal,  would  have  authority  to  enforce  its 
ludgment.  It  will  Hot  be  claimed  that  the  county  court 
of  Lincoln  county  could  render  judgment  for  more  than 
$1,000.  That  is  the  limit  of  its  jurisdiction.  Comp. 
Stat.,  Chap.  20.  The  plaintiff  below,  in  bringing  his 
action  in  that  court,  well  knew  that  in  no  event  could 
he  recover  a  greater  sum.  This  was  tbe  limit  of  the 
power  of  the  court.  When  appealed,  therefore,  it  is  the 
same  case,  and  to  be  tried  upon  substantially  the  same 
issues  as  in  the  county  court.  If  this  were  not  so  all 
actions  might  be  brought  in  the  county  court  or  before  a 
justice  of  the  peace,  and  upon  appeal  to  the  district  court 
the  real  cause  be  stated  and  tried. 

To  call  such  a  proceeding  an  appeal  would  be  an  incor- 
rect use  of  language,  and  the  proceeding  itself  the  abuse 
of  a  right.  We  hold,  therefore,  that  the  power  of  amend- 
ment of  the  appellate  court  is  limited  to  the  highest  sum 
which  the  court  from  which  the  appeal  was  taken  was 
authorized  to  render  judgment,  and  accrued  interest. 

2.  The  testimony  shows  that  on  the  morning  of  the 
11th  of  March,  1884,  one  Louis  Bryant  left  North  Platte 
with  about  60  head  of  mules  and  ponies  belonging  to  the 
defendant  in  error,  intending  to  drive  them  to  an  irrigat- 
ing ditch  then  being  constructed  at  or   near   OTallons. 
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The  public  road  on  which  he  was  driving  these  animals  for 
several  miles  west  of  North  Platte  runs  north  of  and  nearly 
parallel  with  the  Union  Pacific  Railway.  From  four  to 
six  miles  west  of  North  Platte — the  exact  distance  does 
not  appear,  a  stream  of  water  (called  a  slough  in  the  tes- 
timony) crosses  the  railway  and  public  road.  There  was 
no  bridge  over  this  stream  on  the  line  of  the  public  road> 
and  on  the  morning  in  question  the  stream  was  covered 
with  ice,  the  character  of  which  does  not  appear.  The 
stream  crosses  the  railway  a  few  rods  west  of  the  point 
where  it  crosses  the  public  road,  and  there  was  also  a  ditch 
2J  feet  wide,  filled  with  water,  between  the  public  road  and 
the  railway.  The  stream  or  slough  at  the  point  where  the 
public  road  crosses  it  is  forty-two  feet  in  width.  This 
stream,  the  map  introduced  in  evidence  shows,  flowed 
north  of  and  nearly  parallel  to  the  public  road  for  some 
distance  east  of  the  point  of  crossing.  Bryant  seems  to 
have  had  no  trouble  in  driving  the  animals  in  question,  but 
when  near  the  point  of  crossing, — the  exaet  distance  does 
not  appear,^-on  looking  back  he  saw  a  freight  train  going 
west  on  the  railroad  at  a  speed  of  fifteen  to  eighteen  miles 
per  hour,  the  train  being  less  than  half  a  mile  away.  To 
this  point  there  is  no  material  conflict  in  the  testimony. 
In  regard  to  what  was  done  by  Bryant  upon  seeing  the 
train  there  is  a  conflict.  Bryant  testifies  that  the  mules  re- 
fused to  crosa  the  ice  and  the  drove  split  in  two,  part  going 
upon  the  railroad  track,  and  that  he  followed  and  got 
ahead  of  them  to  drive  them  off,  but  that  he  was  unable  to 
do  so  because  of  the  approach  of  the  train.  Mr.  Brown, 
the  fireman  on  the  engine,  testifies  : 

"We  were  about  a  mile  from  the  males  when  we  first 
saw  them ;  Mr.  Crusen,  the  engineer,  asked  me  what  they 
were,  I  told  him  I  thought  they  were  mules  that  belonged 
to  the  ditch  company ;  as  soon  as  the  man  that  was  with 
them  saw  us  he  started  up  on  the  outside  of  them  and 
rushed  across  the  track  just  ahead  of  the  engine.*' 
41 


642       SUPREME  COURT  OF  NEBRASKA. 

U.  Ry  P..  V.  Ogllvy. 

Q.     Did  you  see  him  rush  up  on  to  them  with  his  whip? 

A.  I  saw  him  ride  up  on  the  outside  of  the  herd  and 
whip  his  horse  up. 

Q.  Did  the  head  end  of  the  train  of  mules  start  for  the 
track  before  he  commenced  whipping  them  up? 

A.     No,  sir,  it  was  after. 

Q.  About  how  far  behind  the  mules  was  the  engine 
when  he  commenced  to  whip  them  up  ? 

A.     I  could  not  say ;  I  should  judge  about  fifty  yards. 

Q.     You  saw  them  as  they  started  for  the  track  ? 

A.     Yes,  sir. 

In  this  he  is  substantially  corroborated  by  the  engineer. 
When  the  mules  and  ponies  reached  the  track  the  testimony 
«how8  that  the  engine  was  but  a  few  yards  from  them. 
The  engineer  then  reversed  his  engine,  put  on  a  full  head 
of  steam,  and  sand  on  the  track,  and  brought  the  train  to  a 
stop  a  few  rods  beyond  where  the  injury  occurred.  There 
is  considerable  testimony  in  the  record  tending  to  show  that 
Bryant  was  intoxicated  at  the  time  the  injury  occurred. 
Upon  this  and  other  testimony  of  like  nature  the  court  in- 
structed the  jury  as  follows : 

"  That  the  plaintiff,  by  his  employe,  was  driving  the 
mules  and  ponies  near  the  railroad  track  cannot  of  itself 
be  regarded  as  negligence  or  carelessness  for  which  he  was 
in  any  degree  responsible.  It  was  his  right  to  drive  along 
the  highway  or  to  let  his  mules  and  ponies  i-un  at  large  near 
the  defendant's  railway  track,  and  if  any  of  the  animals  so 
<1  riven  accidentally  strayed  upon  the  track,  because  it  was 
not  fenced,  and  without  fault  of  the  plaintiff  in  driving 
them  there,  were  killed,  then  the  defendant  company  is 
liable;  but  if  the  plaintiff,  by  his  employe,  drove  the  ani- 
mals upon  the  track  in  front  of  an  approaching  train, 
either  carelessly,  negligently,  or  willfully,  and  the  train  ran 
upon  them  and  injured  or  killed  them  or  any  of  them,  in 
spite  of  the  efforts  of  the  engineer  and  others  in  charge  to 
clear  the  track  and  stop  the  train,  then  the  company  is  not 
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liable.  In  other  words,  if  the  injury  and  death  of  the  stock 
was  owing  to  the  plaintiff  driving  it  on  the  highway  near 
the  track,  and  the  stock  then  going  upon  the  track  because 
it  was  not  fenced,  the  death  and  injury  would  seem  to  be 
the  direct  result  of  the  company  neglecting  to  fence  its 
track,  and  it  is  proper  the  company  should  pay  for  the  con- 
sequences of  such  negligence,  but  if  the  plaintiff  was  driv- 
ing the.stock  near  the  railroad,  and  a  train  was  approaching, 
and  plaintiff  negligently,  carelessly,  or  willfully  drove  the 
stock  on  the  track,  and  it  was  then  run  over  and  injured 
and  killed,  the  injury  and  death  would  seem  to  be  not  the 
immediate  result  of  the  company  neglecting  to  fence,  but 
the  immediate  result  of  plaintiff  driving  it  upon  the  track." 
It  will  be  observed  that  the  jury  were  told  that  it  was 
the  right  of  the  plaintiff  '^  to  let  his  mules  and  ponies  run  at 
large  near  the  defendant's  railway  tracks."  This  would  have 
been  proper  if  there  had  been  testimony  tending  to  show  that 
the  animals  mentioned  were  running  at  large,  but  there 
was  none.  The  object  of  instructions  is  to  enable  the  jury 
to  apply  the  law  to  the  testimony  in  the  case,  and  so  deter- 
mine the  rights  of  the  parties.  The  law,  as  stated  by 
the  court  in  the  instructions,  must  be  applicable  to  the  tes- 
timony, or  it  can  scarcely  fail  to  mislead  the  jury;  and 
particularly  is  there  great  danger  of  this  in  cases  where  the 
right  to  recover  depends  upon  the  conduct  of  one  or  both 
of  the  parties.  Where  an  instruction  is  given  which  as- 
sumes the  existence  of  certain  facts  not  in  evidence,  the 
effect  usually  is  to  convince  the  jury  that  in  the  opinion  of 
the  judge  there  is  testimony  upon  the  points  named,  hence 
the  real  issue  is  obscured  or  lost  sight  of,  and  an  erroneous 
verdict  is  the  result.  In  a  number  of  cases  this  court  has 
held  that  it  was  error  to  give  an  instruction  where  there 
was  no  evidence  to  base  it  upon.  Holmes  t?.  BoydstoUy  1 
Neb.,  346.  Walrath  v.  State,  8  Id.,  91.  Smith  v.  Evans, 
13  Id.,  316.  Steele  v.  Russell,  5  Id.,  216.  As  there  was 
no  evidence  upon  the  point  named,  the  instruction  in  ques- 
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tion  was  erroneous,  and  evidently  prejudicial  to  the  plain- 
tiff  in  error.  There  were  other  instructions  given  and 
refused,  to  which  it  is  unnecessary  to  refer.  We  adhere  ta 
the  former  decisions  of  this  court  as  to  the  liability  of  a 
railway  company,  under  the  statute  (Comp.  Stat.,  Ch.  72),. 
in  case  of  a  failure  to  fence  its  track;  but  that  question,  on 
the  testimony  in  the  record,  is  not  involved  in  this  case,  and, 
in  any  event,  each  party  is  entitled  to  a  fair  submission  of 
the  case  to  the  jury.  The  judgment  of  the  district  court  is 
reversed,  and  the  cause  remanded  for  further  proceedings. 

Kevebsgd  akd  behanded. 
The  other  judges  concur. 
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M  m         State,  ex  kel.  Baktholomew  Donavan,  v.  Thomas 
'     '  '  Palmer  et  al.,  School  Boabd  DiSTRicrr  No.  7, 

Colfax  County. 

1.  Schools:      ATTACHING    PABTS    OP    TEBBITOBT   TO    DISTBICT. 

Where,  on  petition  of  the  parent  to  the  connty  superintendent, 
stating  that  it  is  impracticable,  on  account  of  streams  of  water,  for 
his  children  to  attend  school  in  the  school  district  in  which  he 
is  situated,  the  superintendent  has  authority,  and  it  is  his  duty 
if  he  finds  the  statements  true,  to  attach  to  an  adjoining  district 
so  much  territory  as  may  be  necessary  to  give  such  children 
school  privileges. 

2.     :     JUEISDICTION  OF  COUNTY  8UPEEINTKKDKNT.     An  Order 

of  the  county  superintendent  as  to  the  formation,  diyision  or 
change  of  school  districts  where  he  has  jurisdiction  cannot  be 
attacked  in  a  collateral  proceeding. 

Original  application  for  mandamus. 
M.  jB.  Hoxicy  for  relator. 
C  J.  Phelps,  for  respondent 
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Maxwell,  J. 

This  is  an  application  for  a  mandamus  to  compel  the  de- 
fendants to  permit  the  children  of  the  relator  to  attend  the 
public  school  in  district  No.  7  of  Colfax  county,  of  which 
the  defendants  are  officers.  The  relator  served  notice  on 
the  defendants,  as  required  by  the  rules,  and  the  defend- 
ants appeared  by  attorney  and  contested  the  right  of  the 
relator  to  the  relief  sought. 

The  relator  alleges  in  his  petition  that  he  ^^  is  the  head 
of  a  family,  and  is  now,  and  was  at  the  times  hereinafter 
mentioned,  the  father  of  seven  children  of  school  age, 
to-wit :  John  W.,  eighteen  years  old ;  Clarabel,  fifteen  years 
old ;  Charles  L.,  thirteen  years  old ;  Anna,  ten  years  old ; 
Addie,  eight  years  old;  James  B.,  seven  years  old;  and 
Sophronia,  over  five  years  old,  all  of  said  children  at  said 
times,  and  now  are,  living  at  home  with  the  plaintiff,  and 
under  his  care  and  custody. 

4.  That  plaintiff  was  a  resident  and  tax  payer  of  school 
district  number  nine  of  said  Colfax  county  prior  to  Sep- 
tember 12, 1885. 

6.  That  plaintiff  is  a  farmer,  and  has  been  for  several 
years  last  past,  and  owns  the  farm  and  lands  herein  men- 
tioned; that  prior  to  the  last  mentioned  date,  Sept.  12, 
1885,  160  acres  of  his  farm  were  in  said  district  number 
seven,  and  part — to-wit,  the  south  half  of  the  north-east 
quarter,  and  the  north-west  quarter  of  the  south-east  quar- 
ter of  section  sixteen  in  township  eighteen  north,  of  range 
four  east  of  the  6th  principal  meridian — was  in  said  dis- 
trict number  nine;  that  his  residence  is  on  the  lands  last 
described,  and  was  situated  about  four  rods  from  the 
imaginary  line  dividing  said  districts.  That  his  said  house 
was,  and  is,  nearly  four  miles  from  the  school-house  in 
tsaid  district  nine ;  that  at  times,  in  wet  seasons,  it  was,  and 
is,  impracticable  for  his  said  children  to  attend  school  in 
said  district  nine,  there  being  six  streams  and  branches  of 
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streams,  subject  to  overflow  at  times,  to  cross  in  going  from 
his  house  to  said  district  school-house ;  that  his  said  resi- 
dence was,  and  is,  about  two  miles  and  a  half  from  the 
aehool-house  in  said  district  seven,  with  do  streams  or  low 
places  to  cross. 

6.  That  upon  the  proper  showing  made  by  plaintiff,  \V. 
T.  Howard,  the  superintendent  of  public  instruction  for 
said  Colfax  county,  did,  on  the  12th  day  of  September, 
1885,  detach  the  said  south  half  of  the  north-east  quarter, 
and  the  north-west  quarter  of  the  south-east  quarter  of 
said  section  sixteen  from  said  district  nine,  and  attach  the 
same  to  and  made  it  a  part  of  said  district  seven. 

7.  That  after  the  said  action  taken  by  the  said  county 
superintendent,  the  said  defendants,  with  three  other  resi- 
dents, tax  payers  of  said  district  number  seven,  presented 
their  protest  to  said  superintendent  protesting  against  his 
said  action  in  attaching  plaintiff  to  said  district  seven. 

8.  That  the  said  superintendent  thereupon  appointed  a 
day,  to- wit,  the  5th  day  of  October,  1885,  at  one  o'clock 
p.  M.  of  said  day,  for  a  hearing  of  all  the  parties  interested 
in  said  matter,  at  which  time  the  parties  appeared  in  per- 
son and  by  counsel ;  that  the  said  superintendent  heard  all 
the  evidence  offered  by  the  parties,  the  argument  of  counsel, 
and  after  visiting  the  residence  of  plaintiff  and  the  said 
district,  and  making  personal  examination,  found  that  it 
was  impracticable  for  plaintiff  to  send  his  said  children  to 
the  school  in  district  number  nine,  and  made  an  order  al- 
lowing his  said  order  of  September  12th,  1885,  to  standi 
and  the  said  south  half  of  the  north-east  quarter  and  the 
north-west  quarter  of  the  south-east  quarter  of  section  six- 
teen, township  eighteen  north,  of  range  four  east  of  the 
6th  principal  meridian,  to  be  and  remain  a  part  of  said 
district  number  seven. 

9.  That  by  reason  of  such  action  this  plaintiff  is  now» 
and  has  been,  a  resident  tax  payer  in  and  of  said  district 
number  seven  since  the  said  12th  day  of  September,  and 


JANUARY  TERM,  1886.  647 

State  V.  Palmer. 

his  said  children  living  with  him  and  are  entitled  t6  all 
the  rights  and  privil^es  of  school  in  said  district. 

Then  follows  an  allegation  that  the  defendants  refuse  to 
permit  the  relator's  children  to  attend  school.  The  justifi- 
cation of  the  defendants  is  an  order  made  by  themselves  as 
the  school  board  of  said  district  7,  wherein  "  it  was  ordered 
that  the  children  of  Barth.  Donavan  be  excluded  from  at- 
tendance of  the  school,  it  being  believed,  upon  counsel  had, 
the  said  Donavan  is  not  within  the  lawful  bounds  of  our 
school  district."  There  is  also  a  copy  of  the  order  of  the 
county  superintendent,  as  follows: 

"ScHUYLEK,  Neb.,  Sept.  12th  1885. 
"Barth,  Donavan  having  this  day  certified  before  me 
that  Dry  Creek,  a  branch  of  Maple  Creek,  renders  it  im- 
practicable during  wet  seasons  of  the  year  for  his  children 
to  attend  school  in  their  own  district  (No.  9  of  Colfax  Co.), 
therefore,  according  to  section  4,  subdivision  1  of  school 
law,  I  have  detached  the  S.  J  of  N.  E.  J  of  sec.  16,  and 
N.  W.  i  of  the  S.  E.  i  of  sec.  16  of  said  district,  and 
joined  the  same  to  district  No.  7  of  Colfax  county." 

The  defendants  in  their  answer  admit  that  this  order 
was  made,  but  allege  that  it  was  obtained  by  fraud,  and 
they  seek  to  put  in  issue  in  this  proceeding  errors  in  grant- 
ing the  order.  The  provision  of  the  statute  under  which 
the  order  was  made  is  a^  follows : 

^^  Sixth,  No  new  district  shall  be  formed  containing  less 
than  four  sections  of  land,  nor  shall  any  district  be  re- 
duced by  subdivisions  or  otherwise  so  as  to  contain  le.ss 
than  that  amount,  unless  the  district  so  formed,  or  the 
part  of  the  district  remaining  after  division,  shall  have  an 
assessed  valuation  of  property  of  not  less  than  twelve 
thousand  dollars.  No  district  shall  be  formed  extending 
more  than  six  miles  in  one  direction  on  section  lines;  Fro- 
videdy  That  when  streams  of  water  or  water-courses  make 
it  impracticable  to  form  districts  containing  four  sections. 
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then  the  couDty  superintendent  may  form  districts  with 
less  than  four  sections  without  regard  to  valuation. 
Where  streams  of  water  make  it  impracticable  for  children 
to  attend  school  in  their  own  district,  the  county  superin- 
tendent shall  have  authority^  and  it  shall  be  his  duty  when 
requested  by  the  parents  of  such  children,  to  attach  to 
adjoining  districts  such  territory  as  he  may  deem  necessary 
for  the  purpose  of  giving  said  children  school  privileges." 
Corap.  Stat.,  Chap.  79,  Subdv.  I.,  §  4. 

The  statute  clothes  the  county  superintendent  with  power, 
when  certain  conditions  are  complied  with,  to  form  new 
districts,  and,  when  necessary,  to  make  changes  in  those 
already  existing.  Where  streams  of  water  render  it  im- 
practicable for  children  to  attend  school  in  their  own  dis- 
trict, he  is  not  only  authorized,  but  required,  on  the  ap- 
plication of  the  parents  of  such  children,  and  the  truth 
of  the  statement  being  established,  to  attach  to  an  adjoin- 
ing district  such  territory  as  he  may  deem  necessary  to  give 
such  children  school  privileges.  The  policy  of  our  law  is 
to  have  every  child  in  the  state  between  the  ages  of  five 
and  twenty-one  years  attend  school.  For  this  purpose 
every  organized  county  in  the  state,  where  the  number  of 
settlers  will  justify  it,  is  divided  into  school  districts,  which 
are  to  a  large  extent  supported  by  the  school  fund  of  the 
state.  And  to  secure  efiiciency  in  the  system,  the  school 
districts  and  schools  of  each  county  are  placed  under  the 
general  supervision  of  a  county  superintendent.  He  is  in- 
vested with  power,  upon  proper  petitions  being  filed  in  his 
cfiice,  to  create,  divide,  or  change  a  school  district  or  dis- 
tricts, and  if  he  acts  within  the  scope  of  his  authority  his 
orders  are  not  subject  to  collateral  attack.  No  doubt  such 
an  order  is  final  within  the  provisions  of  section  580  of  the 
Code,  and  subject  to  review. 

The  county  superintendent  may  reasonably  be  supposed 
to  be  familiar  with  the  topography  of  the  several  school 
districts  in  hie  county,  and  the  consequent  necessity  for  a 
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change^  if  one  is  desired.  Hence  the  statute  has  conferred 
original  authority  upon  him ;  and  his  orders^  where  he  has 
jurisdiction,  are  final  until  modified^  vacated^  or  set  aside 
in  a  proper  proceeding.  This  is  decisive  of  this  case.  A 
peremptory  writ  must  be  awarded  as  prayed. 

Judgment  AoooRDiNGiiY. 
The  other  judges  concur. 


Louis  D.  Nessleb^  appellee,  y.  M.  Neheb  et  al.^ 
appellaiitb. 

J'udgment:    lien.  '  A  judgment  in  the  district  conrt  is  not  a  Hen 
npon  an  equitable  interest  in  leal  estate  of  the  debtor. 

Appeal  from  the  district  court  of  Saline  county.  Heard 
below  before  Pound,  J.,  sitting  for  Mobbib,  J. 

Ryan  Brothej's,  for  appellant 

Abbott  &  Abbott,  for  appellees. 

Maxwell,  J. 

An  opinion  was  filed  in  this  case  in  1886,  which  is  re- 
ported in  volume  23>  page  245  of  the  N.  W.  Rep.*  A 
rehearing  was  afterwards  granted,  and  the  cause  again  sub- 
mitted. 

The  only  question  involved  is,  does  a  judgment  lien 
attach  to  an  equitable  interest  of  the  debtor  in  real  estate  ? 

In  Rosenfidd  v.  Chada,  12  Neb.,  25,  it  was  held  that  an 
equitable  interest  in  real  estate,  coupled  with  actual  pos- 
session, could  be  sold  under  an  ordinary  execution.     That, 

*  This  opinion  withheld  from  publication  in  regular  series  of  reports 
by  direction  of  its  writer. — Rep. 
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however,  referred  to  a  case  where  an  execution  could  be 
levied  on  such  equitable  interest,  coupled  with  possession. 
The  question  now  presented  is  entirely  different. 

Sec.  477  of  the  Code  provides  that,  "the  lands  and  tene- 
ments of  the  debtor,  within  the  county  where  the  judgment 
is  entered,  shall  be  bound  for  the  satisfaction  thereof  from 
the  first  day  of  the  terra  at  which  judgment  is  rendered ; 
but  judgment  by  confession,  and  judgments  rendered  at  the 
same  term  at  which  the  action  is  commenced,  shall  bind  such 
lands  only  from  the  day  on  which  such  judgments  are  ren- 
dered. All  other  lauds,  as  well  as  goods  and  chattels  of 
the  debtor,  shall  be  bound  from  the  time  they  shall  be 
seized  in  execution." 

Sec,  561  provides  that,  "In  all  cases  in  which  judg- 
ment shall  be  rendered  by  a  justice  of  the  peace,  the  party 
in  whose  favor  the  judgment  shall  be  rendered  may  file 
a  transcript  of  such  judgment  in  the  office  of  the  clerk 
of  the  district  court  of  the  county  in  which  the  judgment 
was  rendered,  and  thereupon  the  clerk  shall,  on  the  day 
on  which  the  same  shall  be  filed,  enter  the  case  on  the 
execution  docket,  together  with  the  amount  of  the  judg- 
ment and  the  time  of  filing  the  transcript. 

Sec.  562  provides  that,  "  such  judgment  if  the  transcript 
shall  be  filed  in  term  time  shall  have  a  lien- on  the  real  es- 
tate of  the  judgment  debtor  from  the  day  of  the  filing;  if 
filed  in  vacation  as  against  the  judgment  debtor,  said  judg- 
ment shall  havealien  from  thedayof  the  filing,  and  as  against 
subsequent  judgment  creditors,  from  the  first  day  of  next 
succeeding  term,  in  the  same  manner  and  to  the  same  extent 
as  if  the  judgment  had  been  rendered  in  the  district  conrt.'^ 

Blackstone  defines  the  words  "  land  and  tenement ''  as 
follows:  "iand  comprehends  all  things  of  a  permanent  and 
substantial  nature,  being  a  word  of  very  extensive  significa- 
tion, as  will  presently  appear  more  at  large.  Tenement  is  a 
word  of  still  greater  extent,  and  though  in  its  vulgar  accep- 
tation it  is  only  applied  to  houses  and  other  buildings,  yet  in 
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its  original,  proper,  and  legal  sense  it  signifies  everything 
that  may  be  holden^  provided  it  be  of  a  permanent  nature,, 
whether  it  be  of  a  substantial  and  sensible  or  of  an  unsub- 
stantial ideal  kind."  **  Thus /i6^ifcm<6n«n^fMm,  frank  ten- 
ement, or  freehold,  is  applicable  not  only  to  lands  and  other 
solid  objects, but  also  to  offices,  rents, commons, and  the  like;: 
and  as  lands  and  houses  are  tenements,  so  is  an  advowson  a 
tenement;  and  a  franchise,  an  office,  a  right  of  common,  a 
peerage,  or  other  property  of  the  like  unsubstantial  kind,  are 
all  of  them,  legally  speaking,  tenements."  The  word  "  tene- 
ments," when  applied  to  property  on  which  a  judgment  lien 
will  attacli,  is  evidently  used  only  in  the  common  aocepta-^ 
tion  of  the  word,  viz.,.  houses  and  other  buildings. 

In  Lawrence  V,  Bdger,  31  O.  8.,  180,  the  statutes  of  Ohia 
being  similar  to  our  own,  it  is  said :  "While  we  admit  that 
they  do  not  embrace  mere  equities  in  lands  or  tenements,  it 
isdifiScult  to  perceive  why  they  should  not  include  remain- 
ders vested  under  legal  titles  as  well  as  legal  estates  ia 
lands  and  tenements  in  possession  of  the  debtor." 

In  Bogart  v.  Perry,  1  Johns.  Ch.,  52,  it  was  held  that  a 
judgment  at  law  was  not  a  lien  upon  a  mere  equitable  in- 
terest in  land.  To  the  same  effect  are  Jackson  v.  Chapin,  & 
Cowen,  485.  Ellsworth  v,  Cuyler,  9  Paige,  418.  Roddy  t\ 
Elam,  12  Rich.  Eq.,  313.  Powell  v.  Knox,  16  Ala.,  364. 
GerUry  v.  Allison,  20  Ind.,  481.  Jeffers  v.  Sherbrom,  21 
Ind.,112.  Davis  v.  Ournherland,  6  Ind.,  380.  if.  &  St.  L. 
R.  R.  Co.  V.  Wilson,  25  Minn.,  382.  Van  Cleve  v.  GroveSy 
4  N.  J.  Eq.,  330.  This,  we  think,  is  a  correct  construction 
of  our  statute.  We  therefore  hold  that  a  judgment  is  not 
a  lien  upon  an  equitable  interest  in  real  estate.  The  judg- 
ment of  the  district  court  declaring  such  liens  to  bind  the 
real  estate  in  question  is  therefore  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Rbvebsed  and  remanded. 

The  other  judges  concur. 


<)52      SUPEEME  COURT  OF  NEBRASKA. 

Homan  v.  Steele,  Johnson  &  Ck>. 


18   662 

.4^-!^  Gbobqe  W.  Homan,  plaintipp  in  error,  v.  Steele^ 

johnsok  &  co.,  dependants  in  error. 
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61  888  others,  and  can  be  enforced  by  suit  when  the  corporation  or  per- 

son to  whom  the  subscription  mns  has  incorred  obligations  on 
the  faith  of  such  subscriptions,  and  has  complied  with  the  con- 
ditions on  which  they  were  made. 

^  Contract:  time.  Where  a  time  is  fixed  in  which  certain  work 
is  to  be  done,  it  is  not,  in  general,  so  far  of  the  substance  of  the 
contract  that  if  the  work  is  done,  but  not  until  some  days  later, 
no  compensation  can  be  recovered.  In  such  case  an  action  for 
the  price  will  be  sustained,  leaving  the  defendant  to  show  any 
injury  he  may  have  sustained  by  the  delay. 

^.    :    pbactice:    amendment  in  sitpbeme  ootjbt.    Where 

an  action  is  brought  upon  a  contract  instead  of  a  quantum  meruU, 
and  all  the  proof  introduced  without  objection,  showing  the  right 
of  the  plaintiff  to  recover,  the  supreme  court  will,  if  necessary, 
permit  an  amendment  of  the  petition  to  conform  to  the  proof,  or 
remand  the  cause  to  the  district  court  for  such  amendment. 

Error  to  the  district  court  for  Douglas  oountj.     Tried 
<3elow  before  Nevillb,  J. 

O.  W.  Ambrose^  for  plaintiff  in  error. 

George  B.  Lake,  for  defendant  in  error. 

Maxwell,  J. 

The  action  is  based  on  a  subscription,  of  which  the  fol- 
lowing is  a  copy: 

'^  Omaha,  Nebraska,  March  17th,  1880. 
"  We,  the  undersigned,  agree  to  pay  to  Messrs.  Steele, 
Johnson  &  Co.,  of  Omaha,  Neb.,  the  sum  set  opposite  our 
respective  names,  upon  the  completion  and  occupancy  by 
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them^  as  wholesale  grocers,  of  a  three-story  brick  buildings 
66  feet  by  120  in  size,  on  lot  4,  block  150,  in  Omaha,. 
Douglas  county,  Nebraska;  said  building  to  be  completed 
and  occupied  by  them  on  or  before  the  first  day  of  Novem- 
ber, 1880;  said  building  to  have  an  outside  appearance 
equal  to  the  Burlington  &  Missouri  R.  B.  building  on  the 
corner  of  Farnam  and  10th  streets,  Omaha,  Neb. 

J.  Strickler / ..........$100.00 

G.  W.  Homan 200.00 

J.  8.  McCormick 260.00 

Elnathan  Mills 76.00 

Geo.  B.  Lake 75.00 

Geo.  W.  Doane 75.00 

First  National  Bank,  by  H.  W.  Yates 50.00 

W.  W.  Lowe 50.00 

0.  C.  Housel 60.00'^ 

The  plaintiffs  below  (defendants  in  error)  allege  in  thdr 
petition,  in  substance,  that  on  the  17th  of  March,  1880,. 
they  were  wholesale  grocers  in  Omaha,  and  that  the  defend- 
ant below  was  the  owner  of  certain  real  estate  situate  near 
lot  4,  block  150,  in  said  city;  that  said  plaintiffs  were  about 
to  erect  a  large  and  expensive  building,  but  had  not  then 
decided  on  a  location ;  that  the  defendant,  on  that  day,  ia 
order  to  induce  the  plaintiffs  to  locate  said  building  on  lot 
4,  block  150,  and  in  consideration  of  like  agreements  of 
and  subscriptions  of  other  parties,  also  lot  owners  or  inter- 
ested in  real  estate  in  said  city,  subscribed  and  promised  to 
pay  the  plaintiffs  the  sum  of  $200  for  'that  purpose,  and 
that,  relying  upon  said  subscriptions,  the  plaintiffs  located 
and  erected  said  building  on  said  lot,  and  have  duly  per- 
formed all  the  conditions  of  said  contract  on  their  part  to 
be  performed ;  and  that  after  said  building  was  completed 
and  occupied  by  the  plaintiffs  they  demanded  payment  of 
said  sum,  which  was  refused. 

The  answer  of  the  defendant  below  admits  the  partner- 
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ship  of  the  plaintiffs ;  that  the  defendant  was  interested  in 
certain  real  estate  near  lot  4,  block  150;  admits  that  de- 
fendant signed  the  contract  sued  on,  and  denies  all  other 
allegations  of  the  petition.  On  the  trial  of  the  cause  the 
court  directed  the  jury  to  return  a  verdict  for  the  plaintiff, 
which  was  done,  and  judgment  rendered  on  the  verdict  for 
the  sum  of  $248.50.  In  the  motion  for  a  new  trial  the 
following  points  were  made  : 

1st.  That  the  verdict  is  not  sustained  by  sufficient  evi- 
dence. 

2d.     That  the  verdict  is  contrary  to  law. 

3d.  That  the  court  erred  in  refusing  to  give  the  instruc- 
tions asked  by  the  defendant. 

4th.  That  the  court  erred  in  instructing  the  jury  to  find 
for  the  plaintiffs. 

In  the  brie&  of  the  plaintiff  in  error  no  mention  is  made 
of  error,  either  in  giving  or  refusing  instructions.  That 
ground,  therefore,  may  be  considered  as  abandoned.  The 
only  question,  therefore,  to  be  considered  is,  whether  or  not 
the  evidence  sustains  the  verdict.  There  is  no  conflict  in 
the  testimony,  and  it  shows  the  following  facts :  That  in 
the  spring  of  1880  the  plaintiffs  below  were  looking  for  a 
location ;  that  they  had  three  in  view,  viz.,  lot  4,  block  150, 
a  lot  on  the  corner  of  10th  and  Harney  streets,  and  one  on 
the  corner  of  9th  and  Farnam  streets ;  that  the  price  asked 
for  lot  4,  block  150,  was  $8,000.  The  lot,  it  seems,  was 
owned  by  parties  in  New  York,  and  as  Mr.  Johnson  was 
going  thereon  business,  he  seems  to  have  been  authorized  by 
his  firm  to  purchase  it,  at  not  to  exceed  $6,500.  The  testi- 
mony of  a  member  of  the  firm  upon  that  point  is  as  follows: 
"  I  think  we  made  an  offer  first  of  six  thousand  dollars. 
Mr.  Johnson  went  to  New  York  on  business,  and  expected 
to  see  the  administrator  of  the  estate  while  there.  It  was 
understood  between  him  and  his  partners  that  we  were  to 
go  as  high  as  $6,500.  We  thought  that  was  the  full  value 
of  the  property;  and  if  we  failed  to  get  that,  we  had  those 
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other  two  pieces  in  view  that  we  were  negotiating  for/' 
The  subscription  paper  upon  which  this  action  is  brought 
was  thereupon  prepared  by  property  owners,  including  the 
defendant,  and  signed  by  them ;  that  the  defendant  had  a 
livery  stable  immediately  across  the  alley  south  of  said 
building,  and  also  other  real  estate*  near  that  point ;  that 
the  plaintiffs  below  actually  paid  $7,700,  and  paid  certain 
taxes  for  the  lot,  in  all  more  than  $8,000 ;  that  they  erected 
a  building  thereon  66  by  128  feet,  and  three  storias  high 
above  the  basement.  It  is  admitted  that  the  size  and  ap- 
pearance of  the  building  are  all  that  are  required  by  the 
subscription  paper.  The  testimony  also  shows  that  in 
October,  1880,  the  plaintiffs  stored  a  quantity  of  canned 
goods  and  raisins  in  the  building,  and  that  from  that  time 
until  the  15th  of  December,  1880,  they  stored  more  or  less 
goods  there,  and  sold  some  from  that  building,  but  that 
they  did  not  complete  the  removal  of  the  stock,  and  move 
their  office  there,  until  December  15,  1880. 

It  is  claimed  on  behalf  of  the  plaintiff  in  error  that  there 
is  no  mutuality  in  the  contract,  and  certain  cases  are  cited 
to  sustain  the  position,  which  will  be  noticed  in  their  order. 
First,  Tai-npike  Co.  v.  Collins,  8  Mass.,  292.  In  that  case 
a  recovery  was  defeated  upon  the  sole  ground  that  the 
promisee,  the  corporation,  had  neither  accepted  nor  au- 
thorized the  subscription. 

In  Academy  v,  Davis,  11  Mass.,  114,  the  action  failed  on 
the  grounds,  1st,  That  the  action  should  have  been  brought 
by  the  trustees  and  not  the  corporation ;  and  2d,  That  as 
there  was  no  corporation  in  existence  when  the  promise 
was  made  there  was  no  promisee. 

In  Academy  v.  Gilbert,  2  Pick.,  679,  nothing  had  been 
done  by  the  promisee  on  the  faith  of  the  promise,  and 
in  Trustees  of  Hamilton  College  v.  Stewart,  1  Comst.,  581 
the  plaintiff  failed  because  there  was  "no  engagement 
whatever  upon  the  part  of  the  plaintiflfe  or  any  other  per- 
son to  do  or  forbear  to  do  anything  as  a  consideration  for 
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the  promise  of  the  defendant"  That  is,  it  was  a  promise  to 
make  a  gift,  which  not  being  performed,  no  action  would 
lie  thereon.  In  this  case,  however,  the  allegations  of  the 
petition  are,  and  the  proof  shows,  that  in  consequence  of  the 
promise  of  the  defendant  and  others  the  plaintifis  were  in- 
duced to  purchase  the  lot  in  question  and  erect  the  building 
thereon.  They  acted  upon  the  faith  of  these  subscrip- 
tions, and  that  is  a  sufficient  consideration.  In  2  Kent 
Com.,  *465,  it  is  said :  "A  valuable  consideration  is  one  that 
is  either  a  benefit  to  the  party  promising  or  some  trouble 
or  prejudice  to  the  party  to  whom  the  promise  is  made. 
Any  damage,  or  suspension,  or  forbearance  of  a  right  will 
be  sufficient  to  sustain  the  promise.''  That  is,  a  benefit  or 
advantage  accruing  to  the  party  who  makes  the  promise  or 
some  inconvenience  or  injury  sustained  by  the  party  ta 
whom  the  promise  is  made  is  sufficient  to  support  a  con- 
tract. Powell  V.  BrowTiy  8  Johns.,  100.  Carr  v.  Cardy 
34  Mo.,  513.  Clark  v.  Sigourney,  17  Conn.,  511.  Law- 
rence  v.  FoXy  20  N.  Y.,  268.  Odineal  v.  Barry,  24  Miss.^ 
9.  Warren  v.  Whitney,  24  Me.,  561.  Doyle  v.  Knappy 
4  111.,  334.  Many  other  cases  to  the  same  effect  might  be 
cited. 

In  Commissioners  v.  Perry,  5  Ohio,  57,  the  contract 
was  as  follows: 

"We,  the  undersigned  subscribers,  do  hereby  promise  to 
pay  the  commissioners  of  the  canal  fund  of  the  state  of 
Ohio,  for  the  use  of  said  fund,  the  sums  severally  annexed 
to  our  names,  in  three  several  equal  installments,  the  first 
on  January  1,  A.D.  1827;  the  second  on  January  1,  a.d. 
1828,  and  the  third  and  last  on  January  1,  a.d.  1829, 
upon  condition  that  the  canal  be  located  on  the  east  side  of 
the  Cuyahoga  river  from  the  lower  rapids  to  the  village  of 
Cleveland. 

^'Cleveland,  December  6,  1825 J* 

The  contract  was  held  to  be  valid.  In  that  case  the 
legislature  had   authorized  the  commissioners  to  receive 
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such  proposals,  but  the  decision  seems  to  be  based  on  the 
general  rule. 

In  Fremont  Bridge  Co.  v.  Fuhrman,  8  Neb.,  99,  it 
was  held  that  where  a  corporation  or  person  to  whom  a 
subscription  runs  has  incurred  obligations  on  the  faith  of 
such  subscription,  and  haa  complied  with  the  condition  on 
which  it  was  made,  the  same  may  be  enforced  by  suit  It 
is  said  (page  103):  "While  there  is  some  conflict  in  the  au- 
thorities, the  clear  weight  of  authority  seems  to  sustain  the 
rule  that  where  several  promise  to  contribute  to  a  common 
object  desired  by  all,  the  promise  of  each  is  a  good  consid- 
eration for  the  promise  of  the  others  and  can  be  enforced 
by  suit  when  the  corporation  or  person  to  whom  the  sub- 
scription runs  has  incurred  obligations  on  the  faith  of  such 
subscriptions,  and  has  complied  with  the  conditions  upon 
which  they  were  made.''  In  that  case  the  location  of  the 
bridge  was  changed  afler  the  subscription  was  made  with- 
out the  assent  of  Fuhrmau,  therefore  the  court  held  that 
he  was  not  liable. 

But  it  is  said  that  the  building  was  not  completed  and 
occupied  November  1st,  1880,  and  therefore  the  defendant 
below  is  not  liable.  An  examination  of  the  contract  shows 
that  the  sums  were  to  be  paid  on  "  the  completion  and  oc- 
cupation of  the  building."  In  the  next  sentence  it  is  stated 
that  the  building  is  to  be  completed  and  occupied  on  or  be- 
fore November  ^st,  1880.  The  rule  in  regard  to  time  ap- 
pears to  be  this:  That  where  there  is  nothing  special  in  the 
nature  of  the  property  or  of  the  purposes  for  which  it  was 
intended,  although  a  particular  day  may  be  fixed  for  the 
completion  of  the  contract,  yet  the  general  object  being  the 
accomplishment  of  the  purpose  for  which  the  promise  was 
made,  viz.,  the  completion  of  the  contract,  the  particular 
day  named  is  merely  formal. 

A  different  rule  obtains  where  the  nature  of  the  prop- 
erty or  the  purpose  for  which  it  was  intended  is  of  such  a 
character  as  to  make  time  material.  In  this  case  the  ob- 
42 
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ject  of  the  subscribers  was  to  benefit  their  property  by  in- 
ducing a  large  wholesale  firm  to  establish  its  business  on 
Harney  street  and  thus  induce  others  to  erect  business 
houses  thereon  and  make  it  a  business  street,  thereby 
greatly  enhancing  the  value  of  their  property.  The  build- 
ing erected  was  larger  than  required  by  the  stipulation, 
and  in  all  respects  was  fully  equal  to  the  requirements  of 
the  contract.  The  benefit  so  far  as  it  appears  was  equally 
as  great  to  the  defendant  as  though  the  building  had  been 
actually  completed  and  occupied  on  J^ov.  1st.  And  the 
defendant  below  when  asked  for  his  subscription,  in  Jan- 
uary, 1881,  made  no  objection  either  to  the  building  or  the 
time  of  its  completion,  and  promised  to  pay  the  amount 
subscribed.  About  a  month  afterwards  he  made  a  similar 
promise,  and  afterwards  sent  a  friend  to  try  and  induce 
the  plaintiff  to  take  $100  in  satisfaction  of  the  demand. 
The  plea  as  to  time  evidently  is  an  after-thought. 

3d.  It  is  claimed  that  the  action  should  have  been  to 
recover  on  a  quantum  meruit  and  not  upon  the  contract,  that 
when  the  suit  is  upon  the  contract  allying  compliance 
therewith  everything  is  essential  in  the  contract  to  author- 
ize a  recovery.  Parsons  states  the  rule  in  such  cases  as 
follows:  "If  the  time  be  set  in  which  certain  work  is  to 
be  done  it  is  not  in  general  so  far  of  the  substance  of  the 
contract  that  if  the  work  be  done,  but  not  until  some  days 
later,  no  compensation  will  be  recovered;  but  an  action  for 
the  price  will  be  sustained  leaving  the  defendant  to  show 
any  injury  he  has  sustained  by  the  delay,  and  use  it  in  re- 
duction of  damages  by  way  of  set-oiT,"  etc.  2  Parsons  on 
Contracts  (5  Ed.),  660.  This,  we  think,  states  the  law  cor- 
rectly. The  few  days  which  elapsed  after  the  time  fixed 
for  the  completion  and  occupation  of  the  building  and  the 
time  in  which  it  was  actually  completed  and  occupied  do 
not  in  our  view  afiiact  the  right  to  recover.  The  defend- 
ants' attorneys  in  their  brief  virtually  admit  this,  but  say 
the  action  should  not  have  been  upon  the  contract     Thb 
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objection  should  have  been  made  on  the  trial  to  be  avail- 
able here.  Where  proof  has  been  introduced  without  ob- 
jection which  would  entitle  a  plaintiff  to  recover,  this  court 
would,  if  necessary,  permit  an  amendment  of  the  petition 
to  conform  to  the  proof,  or  remand  the  cause  to  the  district 
court  for  that  purpose. 

It  is  apparent  that  substantial  justice  has  been  done,  and 
the  judgment  is  afiSrmed. 

JXTDGMENT  AFFIBMED. 

The  other  judges  concor* 


August  Benzon,  pTjAtntiff  in  ebbor,  v.  The  Bub- 

UNGTON  &  MiSSOUBI  BlVEB   BaILBOAD  COMPANY* 

defendant  in  ebbob. 

Verdict.  Where  in  an  action  to  reooTer  damages  for  izjniy  to  prop- 
erty, and  the  cause  of  the  iigury  is  a  matter  of  conjecture,  a  ver- 
dict in  favor  of  the  plaintiff  wiU  not  be  set  aside  at  his  instance 
because  the  verdict  is  not  as  large  as  it  probably  would  have 
been  had  the  caase  of  the  injury  been  fully  proved. 

Ebbob  to  the  district  court  of  Douglas  county.  Heard 
below  before  Wakeley,  J. 

Congdon,  Clarkaon  &  Hvmi^  for  plaintiff  in  ehror. 

T.  M.  MarqaM  and  Charles  J.  Gfreene,  for  defendant  in 
error. 

Maxwell,  J. 

This  is  an  action  for  damages  growing  out  of  an  alleged 
trespass  upon  the  plaintiff's  real  estate.  The  plaintiff  al* 
leges  in  his  petition  that  at  the  time  the  injuries  were  com* 
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mitted  he  was  the  lessee  and  in  possession  of  lots  3  and  4^ 
in  block  125^  in  Omaha,  and  the  owner  of  an  ioe-house 
thereon  ;  that  on  the  1st  day  of  March,  1882,  such  ice-hoase 
was  stored  with  ice  belonging  to  the  plaintiff;  that  said 
lots  are  situated  to  the  east  of  and  at  the  foot  of  a  high  bluff, 
and  the  slope  of  the  land  from  the  ice-house  is  from  the 
west  to  the  east,  and  the  natural  flow  of  water  in  that  di- 
rection ;  "that  on  or  about  the  1st  day  of  May,  1882,  de- 
fendant, its  agent,  and  servants  wrongfully,  willfully,  and 
injuriously  entered  upon  the  east  66  feet  of  said  lots,  and 
hauled,  dumped,  and  deposited  thereupon  a  large  quantity  of 
earth,  and  thus  formed  a  barrier  which  obstructed  the  flow 
of  water  across  said  lots,  prevented  its  escape  from  in  and 
about  said  ice-house,  and  caused  it  to  collect,  stand  about^ 
and  flow  into  said  ice-house  to  the  height  of  several  feet,, 
thereby  wetting  and  displacing  the  ice  of  plaintiff  and  in- 
juring his  building,'^  in  all  to  his  damage  in  the  sum  of 
$15,000. 

The  defendant  in  its  answer  alleges  that  it  is  the  owner 
of  the  lots  upon  which  the  grading  was  done ;  that  the 
work  was  performed  to  raise  the  grade  of  said  lots  to  the 
established  grade  of  Farnam  and  Douglas  streets;  that  said 
grading  was  properly  and  skillfully  done  by  competent  en- 
gineers. It  is  denied  that  the  plaintiff  is  the  lessee  of  said 
lots,  or  that  he  had  stored  therein  the  amount  of  ice  he 
claims.  There  is  also  an  allegation  that  the  injury  was 
caused  by  his  own  negligence. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  $75,  interest  and  costs.  The  prin- 
cipal objection  made  in  this  court  is,  that  the  verdict  is 
against  the  clear  weight  of  evidence.  It  appears  from  the 
evidence  that  in  the  spring  of  1882  the  attorneys  for  the 
plaintiff,  after  being  informed  by  Mr.  Holdrege,  the  super- 
intendent of  the  defendant,  that  Mr.  Calvert  was  the  proper 
person  to  whom  to  apply,  addressed  to  him  the  following 
letter : 
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"Omaha,  Neb:,  April  2l8t,  1882. 
T.  K  Calvert,  Esq.,  Chief  Eng.  B.  &  M.  R.  R,  Omaha, 
Neb.: 

Dear  Sir — Mr.  Aug.  Benzon,  who  owns  lots  3  and  4,  in 
blk.  125,  lying  at  S.  E.  cor.  of  8th  and  Douglas  Sts.,  and 
"who  has  over  4,000  tons  of  ice  stored  there,  requests  us  to 
write  you  in  reference  to  putting  in  a  culvert  from  his  ice- 
house through  the  adjoining  lots  which  you  are  now  filling. 
On  account  of  filling  your  lots  water  alressidy  stands  in  his 
house  to  the  depth  of  six  inches,  and  the  first  rainfall  wiU 
work  liirn  great  damage.  A  culvert  100  feet  long  would 
stretch  from  his  house  through  your  lots  to  the  culvert  re- 
<5ently  put  in  by  the  Con.  Tk.  L.  Co.,  whose  permission  he 
has  to  effect  a  juncture  with  them.  To  do  this  would  be 
<»raparatively  inexpensive  to  you,  and  save  him  much  threat- 
-ened  damage.  We  would  be  plea-ed  to  receive  a  oomaiu- 
nicatiou  from  you  in  reference  to  the  matter  at  your  earliest 
•convenience,"  etc. 

To  this  communibation  Mr.  Calvert,  on  April  27,  1882, 
replied  as  follows :  "  Yours  of  the  21st  received  during  my 
absence.  Hence  the  delay.  We  certainly  do  not  intend 
wantonly  to  harm  thfe  property  of  Mr.  Benzon.  But  in 
-order  to  put  the  property  lying  east  of  him  in  shape  for 
R.  R.  purposes  it  must  be  graded  up  some  8  feet,  which  will 
raise  it  considerably  above  base  of  ice-house,  and  ground 
4ironnd  there  can  only  be  kept  free  from  water  by  a  drain. 
A  drahi  through  our  property  is  of  no  value  whatever  to 
us  and  we  should  not  therefore  be  asked  to  put  it  in.  We 
will,  however,  gladly  give  Mr.  Benzon  every  facility  for 
placing  it.  The  claim  that  ditch  dug  to  let  water  out  from 
ice-house  is,  I  think,  without  foundation."  The  testimony 
tends  to  show  that  the  ice-house  in  question  is  situate  on 
the  bottom  lands  near  the  Missouri  river,  but  close  to  the 
base  of  the  bluffs ;  that  the  land  upon  which  it  is  built  is 
^uite  low,  and  even  before  the  grading  complained  of,  the 
<lrainage  imperfect;  that  the  building  was  erected  in  1876 
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and  was  considered  a  good  building  of  that  class ;  thnt  dur^ 
ing  the  overflow  of  the  Missouri  river  in  1881  the  water 
had  been  several  feet  in  depth  around  the  building  for  some 
time,  which  had  the  effect  of  causing  the  building  to  lean 
over  to  the  east,  and  but  for  heavy  props  plac^  against  it 
then  it  would  have  burst ;  that  some  of  the  props  had  been 
removed  prior  to  the  spring  of  1882,  and  there  was  danger, 
even  while  the  grading  complained  of  was  being  done,  that 
the  building  would  burst  on  the  east  side  and  south  end. 
The  insecure  condition  of  the  building  seems  to  have  in- 
duced the  plaintiff  to  bank  the  earth  up  against  the  east 
side  and  south  end  of  the  building  to  about  the  height  of 
six  feet.  On  cross-examination  he  testifies  in  answer  to  the 
question,  "  What  did  you  bank  this  up  for  with  dirt  that 
was  there?** 

A.  It  was  filled  up  within  ten  or  fifteen  feet  of  the 
house  on  the  east  side ;  it  was  filled  up  to  Douglas  street. 
I  throwed  it  against  the  house  to  keep  the  sills  from  fall- 
ing out.  The  ice  would  not  have  staged  there  three  days 
if  I  hadn't  put  dirt  against  the  house  to  hold  it  together. 
I  would  have  lost  every  pound  of  ice  I  had  if  I  hadn't 
put  dirt  there.  If  it  had  once  cavM  it  would  have  been 
gone. 

This  it  must  be  remembered  was  while  the  grading  com- 
plained of  was  being  done.  The  plaintiff  made  a  drain 
across  the  grading  of  the  defendant  to  the  sewer  of  the 
Tank  Co.;  but  as  the  ice-house  seems  to  have  been  lower 
than  the  sewer  the  drainage  was  still  imperfect.  This, 
however,  is  not  claimed  to  have  been  the  fault  of  the  defend- 
ant. There  is  a  conflict  in  the  testimony  as  to  whether  or 
not  this  drain  across  the  defendant's  grade  was  kept  open^ 
the  plaintiff  testifying  that  the  employes  of  the  defendant 
filled  it  in  order  to  have  a  passage  way  for  teams,  while 
other  witnesses  testify  that  it  was  not  filled  up,  but  re< 
mained  open  during  the  entire  summer  of  1882  as  well  as 
that  of  1888. 
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During  the  summer  of  1882  the  west  side  of  the  ice- 
house burst  for  a  distance  of  about  fifty-five  feet  from 
the  south-west  corner.  This  caused  a  considerable  loss  of 
ice  from  meltings  which  is  the  principal  ground  of  damage 
in  this  case.  The  testimony,  however,  fails  to  show  with 
any  degree  of  certainty  that  the  bursting  of  the  ice-house 
was  caused  tlirough  the  fault  of  the  defendant.  The  ice  is 
shown  to  have  melted  at  the  south-west  corner  of  the 
building,  and  not  evenly  around  the  outside  courses  as  it 
necessarily  would  have  done  had  it  been  caused  by  stag- 
nant water  surrounding  the  building.  It  is  more  probable 
that  the  injury  was  caused  by  defective  packing,  and  the 
insecure  condition  of  the  building.  But,  however  this 
may  be,  these  questions  were  submitted  to  the  jury  and 
considered  in  their  verdict,  and  unless  the  verdict  is  clearly 
wrong  it  will  not  be  set  aside.  In  the  263  pages  of  testi- 
mony in  the  record  a  very  large  proportion  is  devoted  to 
the  value  of  ice,  the  quality,  mode  of  packing,  degree  of 
waste,  etc.,  questions  proper  to  be  inquired  into,  but  the 
real  cause  of  action — the  cause  of  the  injury — for  want  of 
evidence,  no  doubt,  is  left  almost  entirely  to  conjecture. 
The  case  was  one  proper  to  be  submitted  to  a  jury  under 
proper  instructions.  Objections  are  made  to  some  of  the 
instructions,  but  as  we  see  no  error  in  them  they  need  not 
be  noticed  here..  There  is  no  error  in  the  record,  and  the 
judgment  is  afiSrmed. 

Jttdgment  affibhed. 

The  other  judges  oonoor. 
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Joshua  Cox,  appellee,  v.  Francib  M.  Eluswobth 
et  al.,  appellants. 

1.  Death:    psbsumftion  of,  fbom  absekcs.    The  death  of  an 

abisent  person  may  be  presumed  in  leas  than  seven  years  &om 
the  date  of  the  last  intelligence  from  him,  from  facts  and  circum- 
stances other  than  those  showing  his  expoenre  to  danger  which 
probably  resnlted  in  his  death.  Tiadale  v,  Connecticut  Mviudl 
Lifelna.  Co.,  26  la.,  170. 

2.    :    PEESUMPTION  OP,  FBOM  ciECUMSTANCES.     Evidence  of 

character,  habits,  domestic  relations,  and  the  like,  making  the 
abandonment  of  home  and  family  improbable,  and  showing  a 
want  of  all  those  motives  which  can  be  supposed  to  influence 
men  to  such  acts,  may  be  sufficient  to  raise  the  presumption  of 
death,  or  from  which  the  death  of  one  absent  and  unheard  from 
may  be  inferred  without  regard  to  the  duration  of  such  absence. 
Ilnd, 

Appeal  from  Hamilton  county.  Tried  below  before 
NORVAL,  J. 

AtJLstin  J.  Rittenhouse  and  William  P.  HeOings,  for  ap- 
pellants, cited:  Burr  v.  Sim,  4  Wharton,  160.  Eaglets 
Case,  3  Abbott,  218.  Proctor  v.  MoCaU,  23  Amer.  De- 
cisions, 135.  Holmes  v.  Johnson^  42  Pa.  State,  164. 
Miller  v.  Beatea,  8  Amer.  Decisions,  658.  Abbott's  TTrial 
Evidence,  74. 

Alfred  W.  Agee,  for  appellee,  cited:  Jamistm  v.  Smithy 
17  Rep.,  300.  John  Hancoek  v.  Moore^  34  Mich.,  41. 
Best  Evidence  (Morgan's  Ed.),  §  409.  Ttsdah  v.  Inmr- 
anoe  Co.,  26  Iowa,  170.  By  an  v.  Tudor,  31  Kan.,  366. 
Hancock  r.  Insurance  Go.,  62  Mo.,  29. 

Cobb,  Ch.  J. 

This  is  an  action  in  equity  brought  in  the  district  court 
of  Hamilton   countj,  by  Joshua   Cox,  plaintiff,  against 
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Francis  M.  Ellsworth  and  wife^  defendants,  to  reform  an 
«rror  or  mistake  in  a  deed  of  real  estate  executed  bj  said  de- 
fendants to  one  M itchel  Clement,  under  whom  the  plaintiff 
claims.  The  alleged  error  or  mistake  consisted  in  a  mis- 
description  of  the  land  intended  to  be  described  in  and 
conveyed  by  the  deed.  The  defendants  answering  denied 
that  there  was  a  mistake  or  error  in  the  deed,  and  denied 
the  death  of  Mitchel  Clement,  their  grantee.  The  deed 
under  which  the  plaintiff  claims  his  right  in  the  premises 
was  executed  by  Sarah  J.  Clement,  widow  or  wife,  and 
Minnie  L.  Clement,  only  child  of  said  Mitchel  Clement. 
This  land  was  purchased  and  deed  received  by  said  plain- 
tiff, and  executed  by  said  Sarah  J.  Clement  and  Minnie  L. 
Clement  on  the  theory  that  said  Mitchel  Clement  was 
decea^d  prior  to  the  date  thereof — November  21,  1881. 

The  cause  was  tried  to  the  court,  which  found  all  of  the 
issues  for  the  plaintiff,  and  adjudged,  decreed,  and  ordered 
the  said  deed  reformed  and  corrected  as  prayed  by  the 
plaintiff  in  his  petition,  etc. 

The  cause  is  brought  to  this  court  by  the  defendants  by 
appeal.     The  case  presents  two  questions : 

1.  Was  there  a  mistake  in  the  description  of  the  land 
sought  and  intended  to  be  conveyed  by  Francis  M'  Ells- 
worth and  wife  to  Mitchel  Clement  under  date  June  9, 

•1875? 

2.  Was  Mitchel  Clement  deceased  prior  to  November 
21,1881? 

The  deed  as  recorded  describes  the. land  conveyed  as 
^*  the  south  half  of  the  north-west  quarter  of  section  34,  in 
township  10,  range  5  W.  It  was  amply  proved  on  the  trial 
that  this  land  was  entered  under  the  homestead  law  prior 
to  any  of  the  transactions  between  Ellsworth  and  Clement 
by  one  Thomas  C.  Klumb,  who  continued  to  own  and  oc- 
cupy it  until  long  after  the  date  of  said  transactions.  The 
defendant  F.  M.  Ellsworth  presented  his  own  deposition, 
taken  in  Washiugton  Territory,  as  evidence  on  the  part  of  the 
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defendants.  In  his  deposition  be  does  not  claim  that  he  ever 
owned  the  land  actually  described  in  the  deed  to  Clement; 
but  he  does  swear  that  he  did  not  intend  by  the  said  deed 
to  convey  to  Clement  the  south  half  of  the  north-west 
quarter  of  section  34,  in  township  11,  range  5  W.,  the  only 
tract  of  land  that  he  is  proved  to  have  owned  in  Hamilton 
county  at  that  time.  On  the  other  hand,  Mr.  Agee,  a  wit- 
ness on  the  part  of  the  plaintiff,  testified  that  he  was  in- 
timately acquainted  with  the  defendant  Francis  M.  Ells- 
worth in  the  fall  of  the  year  1874,  and  for  three  or  four 
years  thereafter;  that  in  the  fall  of  1875  he  had  a  corre- 
spondence with  said  defendant  (defendant  residing  at  Sew- 
ard, and  witness  at  Aurora,  Hamilton  county)  in  reference 
to  this  land ;  that  one  Hyatt  came  to  witness,  who  waa 
then  a  law  partner  of  said  Ellsworth,  and  inquired  if  Ells- 
worth would  sell  the  said  tract  of  land,  the  south  half 
of  the  north-west  quarter  of  section  34,  in  township  11,  R 
5  W. ;  that  at  the  request  of  said  Hyatt  witness  wrote  to 
Ellsworth  in  regard  to  said  tract  of  land,  whether  it  was 
for  sale,  and  the  price  and  terms ;  that  Ellsworth  wrote 
a  letter  to  witness  in  reply.  Said  letter  having  been  de- 
stroyed at  the  time  of  the  closing  up  of  the  partnership 
business  between  witness  and  defendant,  witness  was  per- 
mitted to  state  the  contents  of  the  letter,  and  testified  as 
follows:  "  In  reply  to  my  letter  he  wrote  me  that  he  did- 
not  own  the  land  at  all,  that  he  had  sold  it.  I  saw  Mr. 
Ellsworth,  and  we  had  frequent  conversations  about  it. 
After  he  wrote  that,  I  saw  Mr.  Hyatt,  and  Mr.  Hyatt  told 
me  that  the  record  showed  it  was  his,  and  I  went  and  ex- 
amined the  record,  and  found  that  so  far  as  the  record 
showed  that  the  title  was  still  in  Ellsworth,  and  at  the 
first  time  I  saw  Ellsworth,  I  think,  at  any  rate  after  that 
time,  I  spoke  to  him  about  it,  and  told  him  that  the  record 
showed  he  still  owned  the  land.  '  Well,'  he  said,  '  it  is  a 
mistake  in  the  record.'  He  said  he  had  sold  the  land,  and  that 
there  was  some  mistake  about  it.     I  think  that  we  went  to 
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the  court-house  and  examined  the  records  in  reference  ta 
the  matter^  and  took  the  index  and  looked  through,  and  we 
found  that  the  title  was  still  in  Ellsworth,  and  that  he  had 
never  made  any  conveyance  of  it  after  he  received  the  con- 
veyance from  Lewis,  and  on  searching  the  index  we  found 
where  a  deed  from  Ellsworth  to  Clement  (I  can  not  say 
that  I  now  remember  what  the  name  was),  but  I  know 
that  we  traced  out  this  deed  from  him  to  another  party^ 
and  we  found  that  it  appeared  of  record  that  the  dec^d  cov- 
ered the  south  half  of  the  north-west  quarter  of  sec.  34,. 
town.  10,  range  5,  instead  of  town.  11,  range  5;  and  Ells^ 
worth  said  that  undoubtedly  there  had  been  a  mistake 
made  in  the  deed  in  recording  it,  and  that  he  was  sure  if 
the  party  looked  up  the  original  they  would  find  it  was  all' 
right,  and  it  would  describe  the  piece  of  land  as  in  town. 
11,  instead  of  town  10.  I  had  several  conversations  wih 
Mr.  Ellsworth  about  the  matter,  and  I  told  Mr.  Ells- 
worth what  Mr.  Johnson  claimed  about  the  matter,  and 
he  still  insisted  that  the  deed  would  be  found  to  be  all 
right,  and  that  it  must  have  been  a  mistake  in  the  record. 
The  last  conversation  I  had  with  him  occurred  since  he 
moved  out  to  Waj^hington  Territory.  He  came  back  here,, 
and  that  is,  I  believe,  the  firet  time  he  claimed  to  still  own 
the  tract  of  land  out  here  in  town.  11." 

Upon  this  and  other  testimony  I  do  not  think  that  the 
court  could  have  found  otherwise  than  that  "there  was  an 
error  and  mistake  inadvertently  made  in  the  description 
of  the  premises  intended  to  be  made,''  etc.  Some  stress  ia 
laid  in  the  deposition  of  defendant  on  the  assertion  made 
by  him  that  if  there  was  a  mistake  in  the 'description  of  the 
land  in  the  deed  it  was  not  his  mistake,  but  the  mistake  of 
Mills,  the  agent  of  the  grantee.  I  do  not  think  it  would 
make  any  difference  whose  mistake  it  originally  was.  By 
executing  and  acknowledging  the  deed  he  adopted  ita 
terms,  and  if  there  was  a  mistake  in  it,  though  made  by 
the  draftsman^  whoever  he  might  be,  so  that  the  deed  did 
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not  express  the  true  intentioD  of  the  grantor,  a  court  of 
^equity  will  reform  it  so  as  to  comply  with  such  intention. 

On  the  second  point,  it  appears  from  the  record  that 
^bout  five  years  previous  to  the  date  of  the  conveyance  by 
^rah  J.  and  Minnie  H.  Clement  to  the  plaintiff,  Mitchel 
dement  was  a  man  of  about  sixty-three  years  of  age,  mar- 
ried, and  had  been  married  about  17  years,  his  family  con- 
sisting of  his  wife  and  an  only  daughter,  a  bright  and  in- 
telligent girl  of  about  fifteen ;  he  being  of  sober  and  in- 
-dustrious  habits,  greatly  attached  to  his  family  and  home, 
in  easy  ^pecuniary  circumstances.  He  resided  with  his 
family  in  his  own  house  in  the  village  of  Forrest,  Living- 
ston county,  Illinois.  His  business  had  been  for  many 
years  that  of  purchaser  of  corn.  At  this  time  the  active 
season  for  that  business  was  just  about  to  commence.  He 
had  just  finished  repairing  his  cribs  and  putting  in  new 
scales  for  the  purpose  of  weighing  corn.  Under  these  cir- 
tiumstances,  in  the  early  part  of  the  month  of  December, 
Tifler  eating  his  breakfast  in  the  morning,  he  as  usual  left 
his  house  and  went  into  the  village  without  expressing  his 
intention  of  going  away  anywhere,  and  without  taking 
anything  with  him  but  his  every-day  clothes  on  his  back. 
He  never  returned,  nor  did  his  family  or  friends  or  any  of  * 
the  citizens  of  Forrest  ever  see  or  hear  of  him  so  far  as  is 
known,  except  to  learn  from  the  bankers,  where  it  seems 
lie  had  some  money  on  deposit,  at  the  neighboring  city  or 
town  of  Fairbury,  about  five  miles  distant,  who  stated  to 
the  wife  of  the  missing  man  that  he  came  into  the  banking 
house  on  that  day  and  drew  out  his  money  which  he  had 
t)n  deposit  there,  amounting  to  about  $1,800.  All  of  his 
relatives'  and  connections  known  to  his  wife  and  daughter 
were  corresponded  with  for  news  of  the  missing  man,  and 
extensive  search  made  by  the  people  of  Forrest  for  his 
body  in  case  any  accident  or  casualty  had  befallen  him, 
l)ut  all  without  effect. 

Now  then,  was  this  evidence  sufiScient,  after  the  lapse  of 
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five  years,  to  sustain  the  finding  of  the  court  that  Mitchel 
Clement  was  dead?  By  reference  to  the  text-books  and 
caseS;  it  seems  to  be  the  settled  rule  both  in  England  and 
this  country  that  seven  years  is  the  period  at  which  the 
presumption  of  continued  life  ceases.  But  this  period  may 
be  shortened  by  the  proof  of  such  facts  and  circumstances 
connected  with  the  person  whose  life  is  the  subject  of  the 
enquiry  as,  when  submitted  to  the  test  of  reason  and  ex* 
perience,  would  force  the  conviction  of  dealh  within  a 
shorter  period.  Under  the  rule  above  stated,  if  any  per- 
son domiciled  in  the  city  of  Lincoln  leaves  the  place  of  his 
residence  on  a  journey  of  business,  health,  or  pleasure,  or 
simply  disappears  and  does  not  return,  nor  is  heard  of  by 
any  person  at  said  city  or  elsewhere,  so  far  as  is  known  to 
the  authority  making  the  enquiry,  until  after  the  lapse  of 
the  period  of  seven  years,  the  presumption  that  such  per- 
son is  still  in  life  ceases  to  exist  and  he  is  presunqed  to  be 
dead,  without  regard  to  any  fact  connected  with  the  cir- 
cumstances, life,  or  habits  of  such  person.  But  when  th^ 
enquiry  arises  before  the  expiration  of  seven  years,  and  the 
facts  and  circumstances  of  the  person  are  proved  to  have 
been  such  as  to  compel  the  thoughtful  and  experienced 
mind  to  believe  that,  if  still  living,  such  absent  person 
would  have  returned  to  or  communicated  with  his  home, 
wife,  children,  relatives,  or  friends  left  behind,  or  to  the 
care  and  enjoyment  of  property  abandoned,  and  that  he 
has  never  returned — in  such  case,  although  the  period  of 
seven  years  has  not  elapsed,  the  presumption  of  continued 
life  may  be  held  to  have  ceased. 

The  case  of  Tisdale  v.  Connecticut  Mut  Life  Ins.  Co., 
26  la.  R.,  170,  is  a  strong  case  and  quite  in  point  to  the 
case  at  bar.  This  was  an  action  by  Mrs.  Tisdale  against 
the  life  insurance  company  upon  a  policy  of  insurance  on 
the  life  of  Edgar  Tisdale,  her  husband.  Of  course,  the 
leading  fact  to  be  proved  by  her  was  the  death  of  Edgar 
Tisdale.      The  case  does  not  show  the  date  of  the  com- 
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mencement  of  the  suit,  but  as  the  opinion  of  the  supreme 
court  was  filed  December  12,  1868,  it  is  fair  to  presume 
that  the  suit  was  commenced  in  the  district  court  as  eurly 
as  the  first  of  that  year.  The  evidence  tended  to  prove 
that  Edgar  Tisdale  "was  a  young  man  of  exemplary  habits, 
excellent  character,  of  fair  business  prospects,  respectably 
connected,  and  of  the  most  happy  domestic  relations.  He 
had  the  fullest  confidence  of  his  friends,  and  the  entire 
affection  of  his  wife,  and  was  living  in  apparent  happiness, 
with  no  cause  of  discontent  with  his  condition  which  would 
have  influenced  him  to  break  the  domestic  and  social  ties 
with  which  he  was  so  pleasantly  bound  to  life.  Visiting 
Chicago,  September  25,  1866,  upon  business,  he  was  last 
seen  by  any  acquaintance  on  the  corner  of  Lake  and  Clark 
streets  in  that  city  about  3  o'clock  of  that  day.  No  trace 
of  him  was  afterwards  discovered,  though  his  friends  made 
every  effort  to  find  him  and  ascertain  the  cause  of  his  mys- 
terious disappearance.  A  large  reward  was  offered 
through  the  newspapers  for  information  that  would  lead  to 
his  discovery  either  dead  or  in  life.  The  detective  police 
were  employed  to  search  for  him,  without  results.  No 
tidings  have  been  received  of  him,  and  not  the  faintest 
tiaee  of  the  cause  or  manner  of  his  disappearance  has  been 
discovered.  The  district  court  instructed  the  jury  that 
**  the  law  presumes  the  existence  of  a  person,  when  duly 
proved,  to  continue  until  the  contrary  is  shown  by 
some  sufficient  proof,  or,  in  the  absence  of  such  proof, 
until  a  different  presumption  arises.  Such  presumption 
arises  in  law  after  the  expiration  of  seven  years  without 
any  intelligence  concerning  such  person;  but  upon  the 
issue  of  the  life  or  death  of  such  person,  a  jury  may  find 
a  presumption  of  death  from  the  lapse  of  a  shorter  period 
than  seven  years,  provided  other  circumstances  concur. 
These  other  circumstances  must  be  facts  proven  or  pre- 
sumed to  be  true,  the  existence  of  which  being  so  estab- 
lished, gives  reasonable  ground  for  the  presumption  of  such 
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death ;  such  as,  for  instance^  that  such  person  is  proven  to 
have  sailed  on  a  voyage  which  should  long  since  have  been 
accomplished^  and  the  vessel  in  which  he  sailed  has  not 
since  been  heard  from,  from  which  fact  the  loss  of  the  ves- 
sel and  those  on  board  will  reasonably  be  presumed ;  or 
tliat  such  person  is  showii  to  have  last  been  in  a  house  de- 
j.troyed  by  fire,  or  a  tornado,  at  or  so  near  the  time  of  its 
destruction  as  to  furnish  a  re4isonable  presumption  that  he 
perished  in  it.  iBut  in  the  absence  of  proof  of  some  such 
circumstances  no  amount  of  probabilities  arising  from  con- 
tinued absence  or  neglect  to  write,  or  from  confidence  in  the 
character  or  habits  of  the  person  alleged  to  be  dead,  or  in 
his  previous  declaration  of  intention,  will  be  sufficient  to 
warrant  the  presumption  of  death  within  seven  years,  be- 
cause the  law  fixds  that  period  for  a  presumption  of  death 
to  arise  from  such  circumstances/'  The  jury  found  for  the 
defendant.  In  the  supreme  court,  Beck,  J.,  in  delivering  the 
opinion  of  the  court  reversing  the  judgment  of  the  district 
court,  said :  "  The  firet  instruction,  announcing  the  rule  that 
the  death  of  an  absent  person  cannot  be  presumed,  except 
upon  evidence  of  facts  showing  his  exposure  to  danger, 
which  probably  resulted  in  death  before  the  expiration  of 
seven  years  from  the  date  of  the  last  intelligence  from  him ; 
and  that  evidence  of  long  absence  without  communicating 
with  his  friends,  or  character  and  habits,  making  the  aban- 
donment of  home  and  family  improbable,  and  of  want  of 
all  motive  or  cause  for  such  abandonment  which  can  be 
supposed  to  influence  men  to  such  acts,  is  not  sufiicient  to 
raise  a  presumption  of  death.  The  instruction  is  not  in 
accordance  with  the  true  rule  of  evidence,  and  is  errone- 
ous." *  *  «  ^ny  facts  or  circumstances  relating  to  the 
character,  habits,  condition,  affection,  attachments,  prosper- 
ity, and  objects  in  life,  which  usually  control  the  conduct 
of  men,  and  are  the  motives  of  their  actions,  are  compe- 
tent evidence  from  which  may  be  inferred  the  death  of  one 
absent  and  unheard  from,  whatever  has  been  the  duration 
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of  such  absence.  A  rule  excluding  such  pvidence  would 
ignore  the  motives  which  prompt  human  actions,  and  for- 
bid inquiry  into  them,  in  order  to  explain  the  conduct  of 
men,"  etc. 

The  above  case  was  cited  with  approval  in  Hancock  r. 
Amer.  Life  Insur.  Co.y  62  Mo.  K,  26;  also,  by  the  su- 
preme court  of  Kansas  in  Ryan  v.  Thidor,  31  Kan.,  366^ 
all  cases  cited  by  counsel  for  appellee. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


{36  780        John  C.  MoRRissEy  et  ak,  plaintiffs  in  ebbob,  y. 
48  m  Anton  Schindleb,  defendant  in  ebbob. 

44    643  ^        m    •    , 

18  672  1*    Trial :    dismissal  of  action  as  to  one  defendant  dubino 

^^  '^1^1  TBIAL.     The  action  was  brought  against  the  appellants  and  the 

Burlington  &  Missouri  River  Railroud  Company  in  Nebraska  as 
defendants.  Pending  the  trial  plaintiff  asked  and  obtained  leave 
of  the  court  to  dismiss  his  case  as  to  the  railroad  company,  with 
costs;  Held,  No  error,  and  that  the  trial  was  properly  allowed  to 
proceed  as  against  the  remaining  defendants,  plaintiffs  in  error^ 
without  re-empaneling  or  reswearing  the  jury,  although  the 
answer  of  defendants  contained  a  paragraph  in  the  nature  of  a 
plea  in  abatement  for  the  misjoinder  of  the  railroad  company  as 
a  party  defendant. 


2.    :    :    EVIDENCE.     The  contract  set  out  in  the  plead* 

ing  was  properly  admitted  in  evidence  against  the  remaining 
defendants  after  the  dismissal  of  the  cause  as  against  the  rail- 
road company,  although  the  said  railroad  company  was  not  a 
party  to  said  contract. 

3.  Petition  Against  Partnership.    The  defendants,  Morrissey 

Brothers,  being  described  in  the  petition  as  **  John  C.  Morrissey 
and  Michael  Morrissey,  doing  business  under  the  name  and 
style  of  Morrissey  Brothers,''  they  were  sued  as  a  firm  to  all 
intents  and  purposes. 
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4.  Contract :  pakol  evidence  of  modification.  It  is  compe- 
tent to  prove  by  parol  a  change  or  modification  in  the  terms  of 
a  written  contract  made  by  the  parties  to  such  contract  at  a 
time  subsequent  to  the  execution  thereof.  And  the  considera- 
tion for  the  contract  may  be  a  sufficient  consideration  for  such 
change  or  modification. 

6.  Work  and  Labor:  evidence  in  case  stated.  Under  the 
peculiar  facts  and  circumstances  of  the  case  at  bar;  Held,  That 
the  e^^dence  which  tended  to  prove  plaintiff's  claim  for  extra 
compensation  for  performing  the  work  set  out  in  the  petition 
tended  also  to  disprove  and  controvert  delendants'  counter- 
claim for  damages  alleged  to  have  been  sustained  by  them  by 
reason  of  said  work  not  having  been  x)erformi'd  in  accordance 
with  the  terms  of  the  original  contract. 

6.  Action  for  Work  and  Labor:  veedict  sustained.  Ac- 
tion brought  by  defendant  in  error  against  "John  C.  Morrissey 
and  Michael  Morrissey,  doing  business  under  the  name  and 
style  of  Morrissey  Brothers,  and  the  Burlington  and  Missouri 
River  Railroad  Company  in  Nebraska,"  for  labor  and  mechan- 
ical skill  in  the  erection  of  certain  elevator  buildings  under  a 
certain  written  contract,  and  for  certain  extras  and  expenses 
claimed  under  an  alleged  modification  pf  the  terms  of  said  con- 
tract.    The  verdict,  as  follows: 

"Anton  ashindler,        j     in  district  con rt  Nebraska. 
Morrissey  Brothers,  et  »1.  j     Verdict  for  plaintiff. 

**  We,  the  jury  duly  empaneled  and  sworn  in  the  above  en- 
titled cause  and  to  try  the  issues  joined  therein,  do  find  for  the 
plaintiff,  and  assess  his  damages  at  the  sum  of  three  hundred 
and  fifty  dollars. "  |-g.g„^  ^y  y,^  foreman.] 

Sustained  both  as  to  form  and  substance. 

Error  to  the  district  court  for  Cass  county.     Tried  be- 
low before  Pound,  J. 

OrUea  &  Bamsey,  for  plaintiff  in  error,  cited:  ITidd's 
Pr.,  641.  Myers  v.  Erwin,  20  Ohio,  382.  Allinf/  v.  Shel- 
don, 16  Conn.,  436.  Sweet  v.  TuttUy  14  N.  Y.,  465. 
Manahan  r.  Gibbons,  19  Johns.,  427.  Detroit  v.  Hough-- 
ton,  42  Mich.,  459.  WiUiams  v.  State,  6  Neb.,  334. 
Miller  v.  Jewetl,  5  Pac.  Rep.,  652.  Steams  v,  Bamet,  2 
Mason,  173.  Ross  v,  Austill,  2  Cal.,  183. 
43 
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M.  A,  Hartigan,  for  defendants  in  error,  cited :  Puter- 
baugh^s  Practice,  144.  2  Broom  &  Hadley^s  Blackstone, 
253.  4  Kan.,  37.  9  Id.,  104.  16  Id.,  496.  33  Mich., 
243.     34  Id.,  4. 

Cobb,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Cass 
county  by  Anton  Schindler,  plaintiff,  against  John  C.  Mor- 
rissey  and  Michael  Morrissey,  doing  business  under  the 
name  and  style  of  Morrissey  Brothers,  and  the  Burlington 
and  Missouri  River  Railroad  Company  in  Nebraska,  de- 
fendants. The  action  is  brought  on  a  written  contract  for 
the  erection  of  certain  grain  elevators  by  the  plaintiff  for 
the  defendants.  Also  claiming,  in  addition  to  the  contract 
price  for  the  erection  of  said  elevators,  an  amount  for  extra 
work  rendered  necessary  by  reason  of  changes  of  the  plans 
of  said  buildings  after  the  execution  of  the  said  contract. 

The  defendants  Morrissey  Brothers  answered,  making 
a  general  denial  of  the  allegations  of  the  petition,  and  es- 
pecially denying  any  contract  or  liability  jointly  with  their 
oo-defendant  the  Burlington  and  Missouri  Biver  Railroad 
Company  in  Nebraska.  As  a  second  answer  and  defense 
to  the  said  petition  the  defendants  alleged  the  making  and 
executing  of  a  contract  in  writing  between  themselves,  in 
their  firm  name  of  Morrissey  Brothers,  and  the  plaijtiff,  a 
copy  of  which  contract  is  attached  to  the  said  answer,  and 
is  the  same  as  that  mentioned  in  the  petition  of  the  plain- 
titr.  In  their  said  answer  the  defendants  ''aver  that 
neither  at  the  time  of  the  execution  of  the  said  contract  or 
subsequently  did  the  said  defendant  railroad  company  have 
any  interest  whatever  in  said  contract  or  in  the  subject 
matter  thereof,  which  said  contract  these  answering  defend- 
ants aver  the  said  plaintiff  is  now  seeking  to  enforce  in 
this  action  as  the  joint  contract  of  these  answering  defend- 
ants and  said  defendant  railroad  company  with  said  plain- 
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tiff,  wherefore  these  answering  defendants  aver  that  there 
is  a  misjoinder  of  causes  of  action  herein,  and  also  an  im« 
proper  joinder  of  defendants  herein.'^  The  said  defendants 
then,  as  a  third  defense,  set  out  at  length  the  making  of  tl;a 
said  contract  by  the  plaintiff  with  them  for  the  furnishing 
of  the  necessary  labor  and  mechanical  skill  and  the  erec- 
tion and  completion  of  nine  grain  elevators  at  different 
points  along  the  line  of  the  road  of  said  defendant  com- 
pany, according  to  the  terms  and  specifications  of  said 
written  contract,  for  which  work,  when  fully  performed 
and  finished  according  to  the  terms  of  said  contract,  the  an- 
swering defendants  were  to  pay  the  plaintiff  the  sum  of  fif- 
teen hundred  and  fifty  dollars.  That  after  the  performance 
of  part  of  said  work,  and  on  or  about  the  first  day  of  Sep- 
tember, 1882,  the  said  plaintiff,  without  any  just  cause, 
abandoned  the  same  and  discontinued  the  work  on  said 
grain  elevator  buildings,  and  has  never  since  completed  the 
same,  though  often  requested.  That  during  the  part  per- 
formance of  said  work  the  said  defendants  from  time  to 
time  paid  the  said  plaintiff  on  account  of  said  work  and 
contract  the  sum  of  seventeen  hundred  dollars,  at  his  re- 
quest, etc.  Defendants  further  aver  that  certain  of  said 
buildings  were  not  built  and  finished  in  accordance  with 
the  said  contract,  and  specify  what  ones  and  in  what  re- 
spects the  same  fail  to  comply  with  the  terms  of  the  said 
contract,  to  the  loss  and  damage  of  the  said  defendants 
over  and  above  the  services  rendered  by  the  plaintiff  in  the 
sum  of  one  thousand  seven  hundred  and  thirty-eight  dol- 
lars. 

There  are  also  two  more  defenses  plead  by  defendants, 
but  they  are  substantially  repetitions  of  the  third  defense. 
The  answer  concludes  with  a  prayer  for  judgment  against 
the  plaintiff  in  the  sum  of  three  thousand  dollars  and 
costs.  The  plaintiff  filed  his  reply  denying  all  allegations 
of  new  matter  contained  in  said  answer,  and  alleging  ^'  That 
the  defendants  received  and  accepted  said  elevators  with- 
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out  claim  of  rebate,  damages,  or  fault  in  particular.  That 
they  never  made  any  claim  of  damages  until  the  filing  of 
the  answer  in  this  cause,*'  etc. 

The  cause  was  tried  to  a  jury.  The  record  contains  the 
following  journal  entry :  "  Pending  which  testimony  the 
plaintiff  dismissed  said  railroad  company  out  of  court^ 
with  costs.  The  court  permits  the  same  to  be  done  and 
ordered  the  trial  to  proceed  against  the  remaining  defend- 
ants by  themselves.  To  which  ruling  and  order  they  each 
duly  object  and  except." 

Upon  the  consent  of  parties  in  open  court  the  court  de- 
livered an  oral  charge  to  the  jury,  and  no  written  instruc- 
tions. 

The  jury  returned  their  verdict  for  the  plaintiff  in  the 
sum  of  three  hundred  and  fifty  dollars. 

Upon  the  denial  of  a  new  trial  by  the  district  court  the 
cause  is  brought  to  this  court  on  error. 

Thirty-nine  errors  are  assigned.  They  are  not  all  in- 
sisted upon  by  counsel  in  the  brief;  the  more  important  of 
those  which  are,  will  be  examined  and  disposed  of  in  their 
order. 

"1.  The  district  court  erred  in  allowing  said  defendant 
in  error  to  dismiss  out  of  court  the  Burlington  and  Mis- 
souri River  Railroad  Company  in  Nebraska,  a  defendant 
named  in  his  petition,  after  a  plea  in  abatement  for  a  mis- 
joinder of  parties  defendant  and  causes  of  action  had  been 
pleaded  as  a  defense  to  said  petition  and  an  issue  joined  on 
said  plea  in  abatement,  and  after  a  jury  had  been  empan- 
eled and  sworn  to  try  the  issues  joined  in  the  pleadings 
therein,"  etc. 

It  is  quite  obvious,  upon  an  examination  of  the  record, 
that  the  railroad  company  should  not  have  been  joined 
as  a  defendant,  but  under  the  strict  rules  of  the  common 
law  it  was  unnecessary  for  the  defendants  to  plead  such 
misjoinder  in  abatement.  A  plaintiff  having  sued  several 
defendants  in  an  action  ex  contractu,  must  in  general  have 


JANUARY  TERM,  1886.  677 

Morrissey  v.  Schlndler. 


recovered  against  them  all  or  be  non-suited  upon  the  trial. 
See  Chitt/s  Pleadings,  Vol.  1,  51.  But  all  of  this  is 
<;hanged  by  the  Code,  and  it  may  be  said  that  the  necessity 
for  a  reform  in  the  system  of  practice  which  resulted  in 
the  new  system  of  pleading  and  practice  in  New  York 
and  other  states,  including  our  own,  was  more  sharply 
illustrated  in  the  provision  of  the  common  law  above 
stated  than  in  any  other. 

Section  429  of  the  Code  provides  that,  "Judgment  may 
be  given  for  or  against  one  or  more  of  several  plaintiffs, 
and  for  or  against  one  or  more  of  several  defendants.  It 
may  determine  the  ultimate  rights  of  the  parties  on  either 
side  as  between  themselves,  and  it  may  grant  to  the  de- 
fendant any  affirmative  relief  to  which  he  may  be  entitled. 
In  an  action  against  several  defendants  the  court  may,  in 
its  discretion,  render  judgment  against  one  or  more  of 
them,  leaving  the  action  to  proceed  against  the  others 
whenever  a  several  judgment  may  be  proper,''  etc.  It 
will  therefore  be  readily  seen  that  no  defense  on  the  part 
•of  "the  answering  defendants"  could  be  predicated  upon 
the  misjoinder  of  the  railroad  company  as  a  party  de- 
fendant. 

The  above  also  applies  to  the  second  error  assigned, 
which  is,  that  "  The  court  erred  in  proceeding  to  a  trial  of 
the  issues  joined  between  said  defendant  in  error  and  these 
plaintiffs  in  error  afler  said  railroad  company  had  been 
dismissed  oul  of  court  without  empaneling  another  jury 
and  swearing  them  to  try  the  issues  mentioned  in  this  as- 
signment of  error  against  the  objection  and  exception  of 
these  plaintiffs  in  error."  In  this  I  do  not  think  the 
court  erred,  but  on  the  contrary,  to  have  done  otherwise 
would  have  been  to  sacrifice  substance  to  form,  to  increase 
expense,  and  cause  unnecessary  delay;  three  things  to  be 
avoided. 

Under  this  head  also,  the  plaintiffs  in  error  in  their  brief 
claim  that,  "  The  court  erred    in  admitting  in  evidence 
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plaintiff's  exhibit  *  A/  it  being  the  contract  for  the  erec- 
tion of  these  elevators  in  question,  because  it  was  not  the 
joint  contract  of  all  of  these  defendants^  and  because  it  ap- 
peared on  its  face  to  have  been  executed  by  Schindler  and 
the  firm  of  Morrissey  Brothers,  under  their  firm  narae,  the 
existence  of  no  firm  having  been  alleged  in  the  petition.'* 
It  does  not  appear  from  the  record  whether  the  exhibit 
referred  to  was  introduced  before  or  after  the  dismissal  of 
the  case  as  against  the  railroad  company.  If  afterwards, 
then  certainly  it  was  no  objection  to  its  introduction,  that 
under  the  former  or  original  condition  of  the  pleadings  it 
may  not  have  been  admissible.  If  before  then,  though 
probably  not  admissible,  the  error  of  its  admission,  if  any^ 
was  cured  by  the  elimination  from  the  record  of  the  name 
of  the  party  whose  presence  there  rendered  its  admission 
objectionable.  As  to  the  latter  clause  of  the  objection,  it 
is  deemed  suflicient  to  say  that  in  the  title  of  the  petition 
the  defendants  are  described  as  "  John  C.  Morrissey  and 
Michael  Morrissey,  doing  business  under  the  name  and 
style  of  Morrissey  Brothers,''  etc.  So  that  the  defendants 
were  sued  as  a  firm  although  the  word  '^  firm  "  may  no^ 
have  been  used. 

"  8.  The  court  erred  in  allowing  defendants  in  error  to 
ask  questions  numbered  in  the  bill  of  exceptions  as  fol- 
lows," etc.  The  first  group  of  questions  objected  to  under 
this  head  is  set  out  in  the  bill  of  exceptions  as  follows: 
But  that  it  may  be  understood  I  will  commence  a  few 
questions  and  answers  back  of  those  objected  to — the 
plaintiff  as  a  witness  in  his  own  behalf  being  examined  m 
chief. 

Q.  52.  I  will  ask  you  to  state  if  the  contract  was 
changed  or  modified  between  yon  and  the  Morrisseys? 

A.     Yes,  sir. 

Q.  By  Crites,  counsel  for  defendants :  Was  the  change 
in  writing? 

A    No. 
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Q.  Was  that  all  the  writing  that  you  made  in  the  con- 
tract? 

A.     Yes,  sir, 

Q.    By  the  court :  Changed  by  talk  ? 

A.    Yes,  sir. 

Q.  You  may  stat^  what  change  was  made  in  regard  to 
the  size  of  the  buildings  ? 

A.  The  first  time  it  was  24x24  and  20x20,  being  all 
24x24. 

Q.  All  there  was  said,  if  anything,  and  what  change  if 
any  made  in  regard  to  your  lost  time,  going  to  Plattsmouth 
and  back,  and  your  railroad  fare? 

Q.  By  the  court :  Was  there  any  such  a  change  made 
about  the  transportation? 

A.    Yes. 

Q.     By  the  court :  Was  that  in  writing?  " 

A.  No,  sir.  Just  the  same  way ;  I  told  him  I  had  to 
come  here  twice  a  week.  [^Critea  objects.  Ineompetenty  im- 
material^  and  irrelevant.  Overruled  and  exception.']  I  had 
buildings  here,  Goes',  etc.  I  had  to  attend  to  them,  and  he 
said  sure  we  will  let  you  in  here  twice  a  week  and  pay  what 
it  cosis  you.  I  told  him  we  had  more  trouble  on  that  eleva- 
tor ;  he  said,  I  don't  want  you  to  lose  in  there ;  he  said  I 
will  pay  you  every  cent  that  you  lose  on  those  buildings. 
I  could  not  say  whether  it  would  cost  more,  but  he  said  I 
don't  want  you  to  lose  any. 

Oriiea  objects  to  this  testimony.  Incompetent,  immate- 
rial, and  irrelevant,  tending  to  change  and  alter  a  written 
contract  without  consideration,  and  I  move  to  strike  it  out. 
Motion  overruled  and  exception. 

Q.  State  what  was  the  value  of  your  time  and  fare  com- 
ing from  Waco  to  Plattsmouth? 

Crites  makes  the  same  objection.  Overruled  and  excep- 
tion. 

A.  I  guess  it  was  about  seven  dollars.  Six  ninety-five 
or  seven  dollars  I  paid. 
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It  is  deemed  suiBcient  to  say  of  these  objections,  that 
it  is  believed  to  be  the  law  as  now  settled,  and  in  the 
absence  of  authorities  to  the  contrary  it  will  be  so  held, 
that  it  is  competent  to  prove  by  oral  testimony  a  change  in 
or  a  modification  of  a  written  contract  made  subsequent 
to  its  execution,  and  that  in  a  proper  case  such  change  or 
modification  may  rest  upon  the  consideration  upon  which 
the  original  contract  is  based. 

It  is  not  deemed  necessary  to  go  over  the  other  points 
raised  in  the  brief  on  the  reception  and  rejection  of  testi- 
mony, as  none  of  them  are  deemed  to  be  of  controlling  im- 
portance in  the  case. 

4.  Upon  consent  of  parties  the  court  instructed  the  jury 
orally.  Consequently  the  charge  is  very  lengthy  and  not 
separated  into  paragraphs  or  numbered.  I  will  therefore 
only  speak  of  the  charge  as  a  whole.  Plaintiffs  in  error,  in 
their  brief,  object  to  the  charge  on  the  ground  that  the  court 
told  the  jury  that  they  might  consider  the  evidence  before 
them  tending  to  prove  the  plaintiff's  items  of  extra  work  and 
ex])ense  under  the  head  of  lost  time  and  car  fare  in  travel- 
ing from  point  to  point  between  the  sites  of  the  several  ele- 
vators, and  between  any  of  them  and  Plattsmouth,  the 
common  base  of  operations  and  supplies.  Now  I  thipk 
that  there  is  sufficient  in  the  petition  as  a  foundation  for 
the  evidence  introduced  and  admitted  to  prove  these  items; 
there  certainly  is  evidence  tending  to  prove  them,  that  the 
time  was  lost  and  the  expense  incurred  traveling  on  the 
cars ;  also  tending  to  prove  that  defendants  agreed  to  pay 
for  it,  consequently  it  became  and  was  proper  matter  for  the 
consideration  of  the  jury. 

There  was  also  evidence  tending  to  prove  the  defendants' 
counter-claim.  This  counter-claim  is  for  damages  alleged 
to  have  been  sustained  by  the  defendants  by  and  on  ac- 
count of  the  failure  and  refusal  of  the  plaintiff  to  erect  and 
complete  the  elevators  in  question  according  to  the  orig- 
inal contract  and  the  plans  and  specifications  upon  which 
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the  same  were  based.  Now  it  is  not  only  alleged  in  the 
plaintiff's  petition^  but  there  is  evidence  tending  to  prove, 
that  by  mutual  consent  and  agreement  between  the  parties 
the  original  plans  and  specifications  were  in  the  main  aban^ 
cloned,  and  the  elevators  neither  built  by  plaintiff  or  de- 
sired to  be  built  by  defendants  in  accordance  therewith. 
The  least  that  can  be  said  of  this  evidence  is,  that  it  tends 
to  disprove  the  defendants'  counter-claim.  Hence  it,  as 
well  as  the  evidence  tending  on  the  other  hand  to  prove 
the  counter-claim,  was,  as  I  think,,  properly  submitted  to 
the  jury  by  the  charge  of  the  court. 

By  the  terms  of  the  contract  the  plaintiff  was  to  furnish 
the  labor  and  mechanical  skill  for  the  construction  of  these 
elevators,  the  lumber  and  other  material  to  be  furnished  by 
the  defendants.  On  the  subject  of  the  defendants'  claim 
for  damages  on  account  of  the  work  not  having  been  done 
in  accordance  with  the  contract,  the  court  in » the  charge 
said :  "  In  respect  to  any  damages  which  may  have  occurred 
to  the  buildings  in  consequence  of  their  not  being  erected 
according  to  the  contract,  I  will  say  this,  that  for  any  de- 
fects in  the  buildings,  any  departure  from  the  plans  and 
specifications  that  have  been  occasioned  through  the  plain- 
tiffs' fault,  in  failing  to  erect  them  and  do  the  business  in  a 
workmanlike  manner,  as  the  contract  requires,  he  ought  to 
be  responsible,  but  for  any  defects  in  the  buildings  which 
have  been  occasioned  in  consequence  of  defective  lumber,  as 
to  the  kind  of  lumber  which  the  defendants  should  have 
furnished,  he  should  not  be  responsible.  He  was  only 
bound  to  use  such  lumber  as  they  furnished  him,  in  a  proper 
and  judicious  manner.  The  defendants  furnished  the  lum- 
ber ;  he  should  be  held  only  responsible  for  the  proper  use 
of  the  lumber  furnished  him.  If  he  did  do  that  and  did 
the  best  he  could  under  the  circumstances,  that  is  all  that 
could  justly  be  required  of  him."  The  exception  of  plain- 
tiffs in  error  to  this  portion  of  the  charge  cannot  be  sus- 
tained. 
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Plaintiffs  in  error,  in  the  brief,  except  to  the  form  of  the 
verdict,  and  particularly  to  the  title,  the  same  being  ^^ Anton 
Sehindkr  v.  Morrisaey  Bros,  et  cd.^'  While  I  do  not  think 
that  any  caption  or  title  at  all  was  necessary  to  the  validity 
of  the  verdict,  yet  one  being  used,  I  doubt  that  counsel 
could  improve  it.  "All  the  purpose  which  a  title  could 
serve  in  a  verdict  would  be  to  identify  it  with  the  case.  The 
true  title  of  the  case  being  "Anton  Schindler  v.  John  C. 
Morrissey  and  Michael  Morrissey,  doing  business  under 
the  name  and  style  of  Morrissey  Brothers,  and  The  Bur- 
lington &  Missouri  River  Hailroad  Company  in  Nebraska,'* 
it  serves  all  purposes  of  identification  and  is  quite  within 
the  practice  to  use  the  abreviated  form  here  used.  The  title 
of  the  case  was  not  changed  by  the  dismissal  of  it  as  against 
the  railroad  company.  As  to  the  substantial  part  of  the 
verdict,  I  think  it  correct.  Counsel  are  in  error  when 
they  speak  *of  this  as  an  action  of  debt  on  a  written  con- 
tract. It  was  an  action  for  damages  for  a  breach  of  con- 
tract, and  a  verdict  for  damages  was  correct. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concor. 


W.  D.  Post,  plaintiff  in  erbob,  v.  Alexander  Gab- 
bow  ET  AL.,  defendants  IN  EBBOB. 

1.     Contracts :    time  of  perfobmance.    When  the  day  of  per- 
formance of  contracts  other  than  instruments  upon  which  day» 
j[~^ggg[  of  grace  are  allowed,  falls  on  Sunday,  that  day  is  not  oonnted, 

57   601 1  and  compliance  with  the  stipulations  of  the  contract  on  the  next 

day  (Monday)  is  deemed  in  law  a  performance.     Salter  v.  Burty 
20  Wend.,  205. 


JANUARY  TERM,  1886.  68* 

Post  V.  Garrow. 

2.    :    PETITION  IN  SUIT  ON.    Where  in  an  action  on  a  writtea 

contract  a  copy  of  the  contract  is  attached  and  referred  to  in  th& 
petition,  a  statement  of  the  terms  of  the  contract  in  the  hody  of 
the  petition  will  not  he  stricken  ont,  on  motion,  as  redundant 
nor  as  irrelevant  matter. 

8.    :    FOBFEiTUBB.    For  the  purpose  of  effecting  a  forfeiture 

of  money  advanced  on  a  contract  which  has  not  heen  performed^ 
the  party  claiming  such  forfeiture  must  sliow  a  readiness  and 
willingness  on  his  part  to  keep  and  perform  the  contract  ia 
every  particular. 

4.    Instructions  considered  and  approved. 

6.  Contract  for  Sale  of  Cattle :  evidence:  tender.  In  the 
case  of  a  contract  for  the  sale  and  delivery  of  cattle  at  so  much 
per  lb.  or  cwt.,  when,  upon  the  day  appointed  for  the  execution 
of  the  contract,  the  seller  refuses  to  weigh  and  deliver  the  cattle 
and  declares  the  contract  at  an  end,  in  an  action  by  the  buyer 
for  damages  for  the  non-delivery  of  the  cattle,  Hdd,  Not  ineum^ 
bent  on  the  plaintiff  to  prove  a  tender  of  the  purchase  money. 

Error  to  the  district  court  for  York  county.  Tried  be- 
low before  Norval,  J. 

France  &  Harlan^  for  plaintiff  in  error,  cited :  2  Benja- 
min on  Sales,  §  1064.  Metz  &  Albrecht,  52  111.,  491. 
Clark  V.  Dales,  20  Barb.,  42.  Porter  v.  Rose,  12  Johns.,. 
209.  Garret  v,  Gonter,  42  Penn.  State,  143.  KUzinger 
V.  Sanborn,  70  111.,  146. 

M.  L.  Hayward  and  Scott  &  Gilbert,  for  defendants  in 
error,  cited:  Avery  v,  Stewart,  2  Conn.,  69.  Barrett  v^ 
Allen,  10  Ohio,  426.  Salter  v.  Burt,  20  Wend.,  206. 
Barnes  v.  Eddy,  12  R.  I.,  26.  2  Parsons  on  Cont.,  178 
and  179— 4th  Ed.  2  Hill,  378,  note  6.  Brooklyn  Oil 
Befmery  Co.  v.  Brown,  38  How.,  449. 

Cobb,  Ch.  J. 

The  principal  question  in  this  case  is,  whether  a  con- 
tract for  the  sale  of  cattle,  "  to  be  delivered  at  Bradshaw 
station  on  or  before  May  20, 1883,"  May  20, 1888,  beings 
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Sunday,  became  due  and  terminated  on  that  day,  or  did  it 
tjontinue  alive  and  capable  of  being  executed  during  the 
whole  of  the  following  Monday. 

The  cases  cited  by  counsel  for  defendants  in  error  seem 
to  settle,  to  my  satisfaction  at  least,  the  law  to  be,  "That," 
in  the  language  of  Gould,  J.,  in  the  leading  case  of  Avery 
V,  Stewart,  Sup.^  "as  S'unday  cannot,  for  the  purpose  of  2>«?- 
foT'ining  contracts,  be  regarded  as  a  day  in  law,  it  is  as  to 
that  purpose  to  be  considered  as  stricken  froin  the  calen- 
dar, though  intervening  Sundays  are,  doubtless,  to  be 
counted  as  in  all  other  computations  of  time,  because  they 
are  not  appointed  for  the  performanoe  of  any  act.  And 
this  rule  applies  to  all  time  contracts  except  those  where, 
under  the  statute  or  the  law  merchant,  days  of  grace  are 
allowed." 

Thfe  day  for  the  performance  of  the  contract  sued  upon, 
then,  being  Sunday,  the  true  day  for  its  performance  and 
termination  was  Monday,  the  21st  day  of  May,  1883. 

The  contract  contains  a  further  provision  in  the  follow- 
ing words :  "Said  steers  to  be  weighed  at  feed  lots  any 
time  in  afternoon  before  6  o'clock."  Upon  this  provision 
«nd  the  evidence  applicable  thereto  the  plaintiff  in  error, 
in  his  brief,  raises  the  question  that,  even  if  the  defendants 
in  error  had  all  of  the  21st  day  of  May  in  which  to  receive 
«nd  pay  for  the  cattle,  the  terms  of  the  contract  providing 
that  the  cattle  should  be  weighed  before  6  o'clock  being 
also  applicable  to  Monday  the  21st,  the.  plaintifis  were  not 
in  time  to  claim  the  benefit  of  said  contract.  It  is  probably 
sufficient  to  say  upon  this  point  that  the  evidence  being 
conflicting  as  to  the  precise  point  of  time  at  which  the 
agent  of  the  plaintiffs  arrived  at  the  place  where  the  cattle 
were,  ready  to  witness  the  weighing,  and  the  jury  having 
•found  for  the  plaintiffs,  it  must,  for  the  purposes  of  this 
opinion,  be  assumed  that  said  agent  arrived  there  and  met 
the  defendant  at  five  minutes  before  6  o'clock  of  the  21st 
day  of  May,  by  railroad  time,  which,  in  1883,  was  some- 
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what  faster  than  sun  time.  The  only  possible  ground^ 
then,  upon  which  plaintiff  in  error  can  claim  a  forfeiture 
of  the  contract  is,  that  at  the  time  of  the  arrival  of  the 
agent  of  the  plaintiffs  at  the  place  where  the  cattle  were, 
there  did  not  remain  suflBcient  time  to  complete  the  weigh- 
ing of  the  cattle  before  6  o'clock.  It  is  not  clear,  in  any 
event,  whether  the  true  meaning  of  the  contract  is  that  the 
weighing  of  the  cattle  should  be  completed  before  6  o'clock. 
Probably  its  terms  would  be  fully  complied  with  upon  the 
weighing  being  commenced  before  6,  to  be  completed  in 
good  faith.  And  that  construction  would  certainly  be 
given  it,  when,  as  in  this  case,  the  former  construction 
would  involve  a  forfeiture.  According  to  the  evidence  it 
would  take  from  a  half  to  three-quarters  of  an  hour  to 
weigh  the  cattle.  On  that  day  the  sun  set  at  ten  minutes 
after  seven  o'clock.  Had  the  weighing  commenced  at  five 
minutes  before  six,  it  would  have  been  certainly  completed 
more  than  a  half  hour  before  sundown. 

It  seems  from  the  bill  of  exceptions  that  on  this  day, 
the  21st  day  of  May,  the  cattle  were  two  miles  south  of 
Bradshaw.  There  is  no  evidence  as  to  where  they  were  at 
the  time  of  the  making  of  the  contract,  nor  as  to  what 
"feed  lots"  were  contemplated  by  the  use  of  that  language 
in  the  contract.  True,  it  would  be  presumed  that  the 
cattle  were,  on  the  21st  day  of  May,  in  the  same  feed  lots 
as  at  the  date  of  the  contract,  were  it  not  that  on  the  7th 
day  of  April,  as  shown  by  exhibit  K,  plaintiff  in  error 
wrote  to  Garrow  Bros.,  among  other  things,  "My  feeder 
leave-i  middle  of  next  week,  and  I  must  move  the  cattle 
then."  The  language  of  the  contract  providing  for  the 
delivery  of  the  cattle  "at  Bradshaw  station  on  or  before 
May  20,"  and  again  ''said  steers  to  be  weighed  at  feed  lots 
any  time  in  afternoon  before  6  o'clock,"  would  seem  to  me, 
in  the  absence  of  any  explanation,  to  indicate  that  the 
steers  were  then  in  feed  lots  at  Bradshaw  station. 

It  must  be  borne  in  mind  tliat  the  plaintiff  in  error  had 
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received  three  hundred  dojiars  of  the  purchase  money  for 
the  cattle  in  question.  This  money  he  claims  as  a  forfeit 
by  reason  of  his  having  complied  with  the  terms  bf  the 
contract  in  every  particular  on  his  part,  while  the  defend- 
ants in  error  have  failed  to  comply  with  the  terms  of  the 
contract.  By  the  terras  of  the  contract  he  agreed  to  de- 
liver the  cattle  at  Bradshaw  station  on  or  before  May  20 
1883,  at  buyers'  option.  He  could  not  technically  comply 
with  this  contract  without  having  the  cattle  at  Bradshaw 
station  ready  to  be  delivered  on  that  day,  or  that  day  being 
Sunday,  on  the  next  day,  unless  he  was  prevented  by  some 
act  of  the  defendants  in  error.  And  had  the  defendants,  in 
error  failed  to  be  present  either  in  person  or  by  agent  at 
the  time  fixed  upon  by  another  clause  of  the  contract  for 
weighing  the  cattle,  would  that  be  such  an  act  or  omission 
on  their  part  as  would  enable  the  plaintiff  in  error  to 
claim  the  fulfillment  of  the  contract  on  his  part  without 
having  the  cattle  at  Bradshaw  station  at  all?  Possibly 
there  may  be  something  in  the  usages  or  necessities  of  the 
business  of  buying  and  selling  fat  cattle  to  take  the  case 
out  of  the  general  rules  and  principles  of  law,  but  if  so, 
it  is  not  indicated  by  the  language  of  the  contract,  or  shown 
by  the  evidence. 

Upon  the  trial  the  defendant  moved  to  strike  out  certain 
matter  from  the  plaintiff's  petition  as  irrelevant  and  re- 
dundant, and  the  overruling  of  this  motion  is  assigned  for 
error.  Without  discussing  the  question  whether  this  court 
would  reverse  the  judgment  for  the  overruling  of  said 
motion  by  the  district  court,  even  were  it  never  so  erroneous, 
I  think  that  the  said  motion  was  properly  overruled.  The 
theory  of  the  motion  seems  to  be,  that  the  plaintiff  having 
referred  to  the  contract,  and  attached  a  copy  of  it  to  the 
petition,  then  any  statement  of  the  terms  of  the  contract  in 
the  petition  was  irrelevant  and  redundant.  The  practice 
of  attaching  copies  of  written  instruments  to  petitions 
doubtless  is  based  upon  the  provisions  of  section  124  of 
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the  Code.  But  even  in  cases  where,  under  the  provisions 
of  that  section,  it  is  necessary  that  a  copy  of  an  instrument 
be  attached  to  a  pleading,. and  filed  therewith,  the  pleader 
is  not  necessarily  thereby  excused,  much  less  precluded, 
from  stating  the  facts  upon  which  his  action  or  defense  is 
predicated. 

The  demurrer  was  also  properly  overruled.  There  were 
five  causes  of  demurrer  alleged  therein.  Four  of  them  are 
abandoned,  or  at  least  not  relied  on  in  the  brief.  The 
third  ground,  '^That  said  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,^'  cannot  be  sus- 
tained. The  allegation  of  the  petition,  "  That  at  the  time 
said  cattle  were  to  be  delivered  plaintiff  went  to  Bradshaw 
station,  where  said  cattle  were  to  be  delivered,  and  not 
finding  the  defendant  or  the  cattle  there,  went  to  his,  de-. 
fendant's,  house  and  yard,  and  there  demanded  of  him  said 
cattle  so  sold  to  them,  and  then  and  there  offered  to  pay 
him  for  the  same,  but  defendant  then  absolutely  refused  to 
let  plaintiffs  have  said  cattle  or  any  part  thereof,  and 
wholly  failed  and  refused  to  keep  his  said  contract,  and  he 
has  ever  since  failed  and  refused,  and  now  refuses,  to  com- 
ply with  said  contract,"  etc.,  is  a  good  assignment  of  a 
breach  of  the  contract  by  the  defendant,  and  of  willingness 
and  readiness  on  the  part  of  the  plaintiffs  to  comply  with 
their  part  of  it.  The  law  of  tender  does  not  arise  in  the 
case. 

With  other  instructions  given  by  the  court  to  the  jury 
on  the  trial  the  following  were  given,  which  are  assigned 
for  error  by  plaintiff  in  error  : 

"  10.  In  an  action  for  breach  of  an  executory  contract 
to  deliver  personal  property,  in  the  absence  of  fraud  or 
stipulation  to  the  contrary,  the  rule  is  actual  compensation. 
The  injured  party  may  recover  his  loss  sustained. 

"  11.  In  such  case,  if  the  value  of  the  property  sold  has 
advanced,  the  damage  is  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and  place  of  deliv- 
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ery,  and  in  case  of  payment  by  the  buyer  of  all  or  pai-t  of 
the  purchase  price  he  is  entitled  to  such  difference  between 
the  contract  and  market  prices,  in  addition  to  the  sum  paid 
on  the  contract,  and  seven  per  cent  interest  on  the  sum  paid 
on  the  contract  from  the  breach  thereof/' 

Whatever  raiglit  be  said  of  the  10th  instruction,  as  stand- 
ing alone,  and  as  applicable  to  a  diflfbrent  state  of  proof,, 
upon  the  evidence  in  this  case,  and  considered  in  connec- 
tion with  the  11th  instruction,  it  fairly  expresses  the  law, 
as  I  understand  it. 

Plaintiff  excepts  to  instructions  5,  6,  and  12,  and  makes 
the  point  in  his  brief  that  in  them  the  court  calls  the 
attention  of  the  jury  to  only  a  part  of  the  facts  introduced 
to  make  out  the  defendant's  case,  and  excludes  other  facts 
.  material  to  the  issue  made  by  the  defendant.  Instructions 
5  and  6  refer  to  the  claim  on  the  part  of  the  defendant  that 
he  had  bought  the  cattle  back  from  the  plaintifls.  But  I 
do  not  think  that  there  was  any  evidence  of  a  second  con- 
tract between  the  parties  to  go  to  the  jury.  But  if  there 
was,  and  the  defendant  was  dissatisfied  with  the  charge 
submitting  that  part*of  the  case  to  the  jury,  on  the  ground 
that  it  did  not  comprehend  the  whole  of  it,  or  go  far 
enough,  he  should  have  presented  an  instruction  to  the 
court  embracing  the  law  applicable  thereto  as  he  under- 
stood it.  Upon  such  instruction  being  presented  and  re- 
fused, the  point  could  be  presented  to  this  court,  othen^^se 
I  don't  think  it  can. 

As  to  instruction  number  12,  it  simply  tells  the  jury 
that  in  case  they  find  for  the  plaintiffs  they  shall  assess  the 
amount  of  their  recovery  according  to  the  rule  announced 
in  the  last  instruction  (No.  11). 

Plaintiff  in  error  makes  the  point  that  the  court  ought 
also  to  have  instructed  the  jury  as  to  the  measure  of  dam- 
ages applicable  to  the  counter-claim  of  defendants.  Upon 
that  point,  in  addition  to  what  is  above  stated  as  to  the 
necessity  of  a  party  who  is  dissatisfied  with  an  instruction^ 


JANUARY  TERM,  1886.  689 

Post  Y.  Garrow. 

for  the  reason  that  it  does  not  go  far  enough,  of  presenting 
a  proper  instruction  to  the  court  to  supply  such  deficiency, 
I  will  add  that,  as  in  miy  view  the  evidence  did  not  even 
tend  to  prove  the  defendant's  counter-claim,  for  the  court 
to  have  laid  down  rules  for  the  guidance  of  ,the  jury  in 
case  they  should  find  for  the  defendant  on  such  counter- 
claim would  have  tended  to  mislead  and  confuse,  and  not 
to  assist  them  in  the  discharge  of  their  duty. 

Plaintiff  in  error  also  complains  of  the  refusal  of  the 
court  to  give  in  charge  to  the  jury  the  following  instruction 
requested  by  him: 

"  It  is  a  rule  of  law  that  in  sales  of  property,  unless  other- 
wise expressed,  it  is  implied  that  the  seller  may  retain  the 
possession  until  the  price  is  paid,  and  where  a  day  certain 
is  fixed  upon  within  which  the  consideration  is  to  be  paid 
and  the  property  delivered,  payment  or  a  tender  thereof 
within  the  time  limited  must  be  made,  or  the  seller  cannot 
be  compelled  to  part  with  his  property;  and  the  court 
therefore  instructs  the  jury  that  if  they  find  from  the 
evidence  that  the  plaintiff  did  not  make  a  tender  of  pay- 
ment until  after  the  20th  day  of  May,  1883,  at  6  o'clock 
in  the  afternoon  of  said  day,  then  the  tender  of  plaintiffs 
was  too  late,  and  gave  them  no  right  to  take  the  cattle,  and 
the  jury  should  find  for  the  defendant." 

There  are  many  good  reasons  for  the  refusal  to  give  this 
instruction.  It  is  not  applicable  to  the  evidence  in  the 
case.  It  assumes  that  the  contract  should  have  been  exe- 
cuted on  the  20th,  although  that  day  was  Sunday;  and  it 
assumes  that  it  was  the  duty  of  the  plaintiff  to  make  a 
tender  to  the  defendants  after  he  had  refused  to  weigh  the 
cattle  and  declared  the  contract  at  an  end.  We  have 
already  seen  that  such  is  not  the  law. 

Having  carefully  examined  the  points  made  by  plaintiff 
in  error  in  his  brief  upon  the  several  questions  of  the  ad- 
mission and  rejection  of  testimony,  whether  the  verdict 
44 
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ifl  sustained  by  the  testimony,  and  whether  the  damages 
are  excessive,  I  find  no  reversible  errpr. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


John  Johnson,  Administrator  of  the  estate  op  Oub 
NiLssoN,  plaintiff  in  error,  v.  The  Missouri 
Pacific  Railway  Company  in  Nebraska,  de- 
fendant IN  error. 

1.  Pleadings:    amendment:    pbesumption.    Where  amended 

pleadings  are  filed  in  the  district  coart  and  properly  certified  to 
the  supreme  court  as  a  part  of  the  transcript,  it  will  be  presumed 
that  such  pleadings  were  filed  regularly  and  with  the  knowledge 
or  permission  of  the  district  court,  and  they  will  be  treated  as 
properly  in  the  record. 

2.  Trial:    question  fob  juby.    If  the  evidence  introduced  tends 

in  any  degree  to  sustain  all  the  allegations  of  the  petition,  the 
cause  should  be  submitted  to  the  trial  jury,  and  it  is  error  to 
instruct  them  to  return  a  verdict  for  defendant. 

3.    :    .     Though  it  is  true  in  many  cascH  that  where 

the  facts  are  undisputed  the  effect  of  them  is  for  the  judgment 
of  the  court  and  not  for  the  decision  of  the  jury,  this  is  true 
in  that  class  of  cases  where  the  existence  of  such  facts  come  in 
question  rather  than  where  deductions  or  inferences  are  to  be 
made  from  them.  And  whether  the  facts  be  disputed  at  undis- 
puted, if  different  minds  may  honestly  draw  different  conclu- 
sions from  them,  the  case  should  be  left  to  the  jury.  A.  AN.  R.^ 
R.  Co.  V.  Bailey,  11  Neb.,  332. 

4.  Damages:    question  fob  juby.    In  an  action  for  damages 

alleged  to  have  been  sustained  by  the  next  of  kin  to  a  deceased, 
whose  death  is  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant,  the  question  as  to  the  amount  of  damages  sus- 
tained by  reason  of  such  death  is  for  the  jury  to  determine,  un- 
der such  testimony  as  to  the  measure  of  damages  as  may  bo 
submitted  to  them. 


r 
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6.  Bailroad:  keglioence:  aooidsnt  to  employe  ok  sitk- 
BAT.  Where  a  railroad  company  fiads  it  necessary  to  mn  its 
trains  on  the  firet  day  of  the  week,  commonly  called  Sunday, 
and  also  finds  it  necessary  for  its  employes  to  labor  on  that  day 
in  keeping  its  track  in  proper  order  and  repair  for  the  use  of  such 
trains,  and  while  so  engaged  an  employe  is  iigured  or  killed  by 
the  negligence  of  such  railroad  company,  the  fact  that  the  acci- 
dent occurred  on  that  day  will  not  exonerate  the  company  from 
liability. 

6.     :    NEGLIOENCE  A  QUESTION  FOB  JURY.     In  an  action  for 

damages  cansed  by  a  personal  isjnry,  resulting  from  the  alleged 
negligence  of  the  defendant,  and  some  testimony  is  adduced 
tending  to  prove  such  negligence,  the  question  as  to  whether 
the  defendant  was  or  was  not  guilty  of  negligence  must  be 
decided  by  the  jury,  and  therefore  all  eyidence  bearing  upon 
that  subject  should  be  submitted  to  them. 

Ebrob  to  the  district  court  for  Doaglas  county.  Tried 
below  before  Wakeley,  J. 

Congdon,  Clarkson  &  Hunt,  for  plaintiff  in  error. 

1.  Defendant  can  not  exonerate  itself  upon  the  propo- 
sition that  the  accident  resulted  from  the  act  of  God^  un- 
less it  shows  that  it  was  guilty  of  no  act  which  contributed 
to  the  accident.  Shearman  &  Redfield  on  Neg.,  p.  6,  §  5, 
Pruiii  V.  Han.  &  St.  J.  R.  K,  62  Mo.,  627-541.  Hutch- 
inson on  Carriers,  p.  145,  §  186.  Mlchaeh  v.  N.  Y.  Ceii. 
R.  R.y  30  N.  Y.,  564.  Read  v.  Spaulding,  30  N.  T., 
630.  Boatwiek  v.  B.  &  0.  R.  R.  Co.,  45.  N.  Y.,  712. 
Ckmdict  v.  Ry.  Co.,  54  N.  Y.,  500.  Wolf  v.  Am.  Ex.  Co., 
43  Mo.,  421-425.  Nor  upon  the  proposition  that  intestate 
was  working  upon  Sunday,  contrary  to  the  laws  of  this 
state.  Comp.  Stats.,  p.  70  >.  Repairing  a  railroad  should 
certainly  be  regarded  as  a  work  of  necessity,  and  if  it  were 
not,  the  weight  of  law  is  against  the  position  of  defendant. 
McGatrick  v.  Wason,  4  O.  S.,  566.  Sutton  v.  The  Toicn  oj 
WauwaJtoaa,  29  Wis.,  21,  and  cases  cited.  KnowUon  v. 
Mil.  City  Ry.  Co.,  59  Wis.  278.     Nor  upon  the  propo- 
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sition  that  road  was  operated  by  another  corporation,  or  tha^ 
another  corporation  controlled  the  rolling  stock.  Abbott 
V.  Johnstown  Horse  R.  R.  Co.,  80  N.  Y.,  27.  Ndson  r. 
R  &  Can.  R.  R.  Co.,  26  Vt.,  717.  Railroad  Co.  v. 
Broum,  17  Wallace,  445.  Rorer  on  Rys.,  Vol.  1,  p.  607 
and  cases  cited.  III.  Cent.  R.  R.  Oo.  v.  Barron^  5  Wal- 
lace, 90. 

2.  The  court  below  found  as  a  matter  of  law  that  Nils- 
son  was  guilty  of  contributory  negligence.  He  was  an 
ignorant  Swede,  but  just  arrived  in  this  country.  He 
was  inexperienced.  He  had  been  ordered  by  his  section 
boss  to  place  the  hand-car  on  the  track  for  the  purpose  of 
going  back  to  Talmage.  All  .supposed  the  road  before 
them  clear.  No  train  was  due  for  hours.  He  was  obliged 
to  hold  the  hand-car;  the  storm  was  severe;  and  in  its  rush 
and  fury,  with  his  superior  almost  within  reach,  whos<^ 
duty  it  was  to  warn  him  against  any  [X)ssible  danger,  he 
lay  down  under  the  car  and  met  his  death.  It  does  not 
follow  that  because  he  was  killed  while  in  that  position^ 
that,  under  the  circumstances  of  this  case,  he  was  guilty  of 
contributory  negligence  as  a  matter  of  law.  The  question 
should  have  been  left  to  the  jury.  A.  &  N.  R.  R.  Co.  v. 
Bailey,  11  Neb.,  332.  C,  St.  P.,  31.  &  0.  R.  R.  Co.  v. 
LundstroMy  16  Neb.,  254.  Gray  &  Bell  v.  Scott  and  wf.^ 
66  Pa.,  345.  Corey  v.  N.  P.  Ry.  Co.,  21  N.  W.  Rep.,  p. 
479.  MoKean  v.  B.  C,  R.  &  N.  R.  Co.,  55  la.,  192. 
Morris  v.  C,  B.  &  Q.  Ry.  Co.,  45  la.,  29.  Berry  t\ 
Cm.  Ry.  Co.,  40  la.,  564.  BucJdew  v.  Cen.  la.  Ry.  Co.^ 
21  N.  W.  Rep.,  103.  Pringle  v.  Chi.  &  R.  I.,  21  N.  W. 
Rep.,  108.  Crowley  v.  Burlington  C.  R.,  20  N.  W.  Rep., 
467.  BueU  v.  N.  Y.  Centrat,  31  N.  Y.,  314.  Miller  v. 
U.  P.  Ry.,  4  McCrary,  115.  MiUer  v.  U.  P.  Ry.,  5  Mc- 
Crary,  300.  Bohan  v.  MU.,  L.,  S.  &  W.  Ry.  Co.,  58  Wis., 
30.  Ferguson  v.  Wis.  Central  Ry.  Co.,  23  N.  W.  Rep., 
123.  KnowUon  v.  Mil.  City  Railway  Company,  59  Wis., 
278.     N.    W.  Railway  Company  v.  Bayfield,  87  Mich., 
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205.  Wakh  V.  Peet  Valve  Company,  110  Mass.,  23. 
Strahlendorf  V.  Hosenthal,  30  Wis.,  674.  Coombes  v.  New 
Bedford  Cordage  Company,  102  Mass.,  572. 

Charles  Ogden  and  Everest  &  Waggener,  for  defendant 
in  error. 

1.  There  is  no  allegation  in  the  pleadings  .nor  proof 
upon  the  trial  that  defendant  company  had  in  its  employ 
any  incompetent  servants ;  therefore  the  law  implies  that 
all  legal  duties  in  examination  and  inspection  of  the  car  in 
question  had  been  exercised  and  complied  with  before  the 
accident  complained  of.     135  Mass.,  201.     50  Iowa,  680. 

I  Am.  &  Eng.  Rwy.  Cases,  101.     2  Id.,  140.     5  Id.,  480. 

II  Id.,  193.     64  Wis.,  257,  pp.  267-282. 

2.  There  is  no  allegation  or  proof  that  the  car  in  ques- 
tion was  defective,  unsafe,  or  imperfect  when  received. 
Kidwell  V.  Railway  Co.,  3  Wood  U.  S.  C.  C,  313. 

3.  Defendant  company  had  the  right  to  imply  and  rely 
upon  it;  that  when  the  deceased  entered  its  employ  he  was 
a  person  of  ordinary  understanding,  care,  and  cautioD,and 
would  exercise  ordinary  care  to  prevent  injury  to  himself. 
The  company  could  not  be  required  to  anticipate  that  he 
would  place  himself  in  any  unnecessary  peril  or  in  any 
unnecessary  perilous  position.  R.  JB.  Co.  v.  PlunkeU,  25 
Kansas,  201. 

4.  The  allegations  of  plaintiff's  i)etition  were,  that  the 
negligence  of  defendant  company,  which  caused  the  injury, 
was  in  leaving  the  car  in  question  on  defendant's  track, 
unwatched,  and  with  the  brakes  unset,  on  down  grade. 
This  the  plaintiff  had  to  prove  by  preponderance  of  evi- 
dence, and  to  prove  the  negligence  in  the  manner  alleged. 
Manuel  v.  Ry.  Co.,  56  la.,  655.  Haines  v.  Ry.  Co.j  41 
la.,  227.  Muldowney  v.  R.  R.  Co,,  32  la.,  176.  Owen  v. 
Owen,  22  la.,  270.  Waldhier  v.  R.  R.  Co.,  71  Mo.,  514. 
Edens  v.  R.  R.  Co.,  72  Mo.,  212.     Price  v.  Ry.  Co.,  72 
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Mo.,  414.     By.  Co.  v.  Troesck^  68  111.,  645.     Ry,  Co.  r. 
Fo88,  88  111.,  551. 

5.  The  invariable  rule  is,  that  a  party  whose  negligence 
is  the  proximate  cause  of  the  accident  cannot  recover  for 
the  injury  sustained.  Fleming  v.  R.  R.  Co.,  49  Cal.,  253. 
De  ViUe  v.  R.  R.  Co.,  50  Cal.,  383.  PoUer  v.  R.  R.  Co., 
21  Wis.,  372.  And  where,  as  in  this  case,  the  facts  are 
clearly  settled  and  the  course  which  common  prudence  dic- 
tates can  be  clearly  discerned,  it  was  the  duty  of  the  court 
to  decide  the  case  as  a  matter  of  law.  Sherman  &  Red  field 
on  Negligence,  §  11,  p.  13.  Glasaey  v.  R.  R.  Co.,  57  Penn* 
St.,  172.     R.  R.  Co.  V.  McClurg,  56  Penn.  St.,  294. 

6.  While  some  of  the  authorities  hold  that  contributory 
negligence  on  the  part  of  the  plaintiff  is  a  matter  of  defense 
to  be  proved  by  the  defendant,  still  this  rulo  does  not  pre- 
vent the  trial  court  from  directing  judgment  as  in  case  of 
nonsuit,  if  the  evidence  introduced  by  plaintiff  established 
the  defense  of  contributory  negligence.  Hoth  v.  Pelers, 
55  Wis.,  405.  Schuchardt  v.  AUens,  1  Wallace,  370. 
Parks  V.  Ross,  11  Howard,  862.  Bliven  t?.  JV.  E.  Screuo 
Co. J  23  Howard,  483.  Improvement  Co.  v.  Munson,  14 
Wallace,  442.  R.  R.  Co.  v.  Miller,  25  Mich.,  274.  AbbeU 
V.  Ry.  Co.,  30  Minn.,  482. 

7.  The  rule  is  well  settled,  that  where  it  appears  by 
plaintiff^s  evidence  when  he  rests  his  case,  that  his  own 
negligence  contributed  to  the  injury  for  which  he  sues,  that 
it  is  the  duty  of  the  court  to  grant  a  nonsuit.  Express  Co. 
V.  Nichols,  33  N.  J.  Law,  434.  R.  R.  Co.  v.  Moore,  4 
Zabriskie,  824.  Aycriggs  Exrs.,  v.  R.  R.  Co.,  80  N.  J. 
Law,  460.    Harper  v.  Ry.  Co.,  32  N.  J.  Law,  88. 

Reese,  J. 

Counsel  for  defendant  in  error,  both  by  his  brief  and  io 
the  oral  argument,  called  the  attention  of  the  court  to  the 
alleged  fact  that  the  amended  petition  of  defendant  in  error 
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attached  to  the  record  was  filed  without  his  knowledge,  and 
without  permission  from  the  district  court,  and  presents 
the  case  in  this  court  upon  the  original  petition  alone,  dis- 
regarding the  amended  petition.  By  an  examination  of 
the  record  we  find  the  amended  petition  copied  into  the 
transcript,  duly  certified  by  the  clerk  of  the  district  court, 
and  treated  in  all  respects  as  the  other  proceedings  in  the 
case.  This  being  the  case  we  must  treat  the  amended  pe- 
tition as  being  pro2)erly  in  the  transcript  and  properly  filed 
in  the  district  court.  If  objection  is  made  to  pleadings  or 
other  papers  on  file  in  the  district  court,  the  correction  must 
be  there  made.  All  presumptions  are  in  favor  of  the  reg- 
ularity of  the  proceedings.  Irregularities  cannot  be  pre- 
sumed. They  must  aflBrmatively  appear,  and  such  irregu- 
larity must  pertain  to  the  action  of  the  lower  court,  and  not 
to  its  officers  over  which  it  has  control  and  whose  mistakes 
and  errors,  if  any,  it  is  the  province  of  that  court  to  correct. 

This  action  was  instituted  by  plaintiff  in  error,  as  the 
representative  of  Ole  Nilsson,  deceased,  for  the  recovery  of 
damages  alleged  to  have  been  sustained  by  reason  of  a  per- 
sonal injury  inflicted  upon  the  said  Nilsson,  and  by  which 
he  was  killed.  The  cause  was  tried  to  a  jury,  who,  after 
hearing  the  testimony  offered  by  plaintiff,  under  the  direc- 
tion of  the  court  returned  a  verdict  in  favor  of  defendant; 
the  learned  judge  sitting  at  the  trial  holding  that  the  facts 
proved  did  not  constitute  a  cause  of  action  in  favor  of  plain- 
tiff. Plaintiff  excepted  to  the  instruction  of  the  court,  and 
now,  among  other  things,  assigns  the  same  as  error.  The 
testimony,  as  shown  by  the  bill  of  exceptions,  consists  in 
part  of  the  testimony  of  witnesses  before  the  court  and  jury, 
in  part  by  depositions,  and  in  part  by  a  stipulation  of  facts 
filed  in  the  case  and  read  to  the  jury. 

The  question  presented  is,  whether  or  not  the  court,  upon 
the  close  of  plaintiff's  testimony  and  upon  motion  of  de- 
fendant, erred  in  instructing  the  jury  to  find  for  the  defend- 
ant, upon  the  theory  that  the  testimony  introduced  did  not 


696      SUPREME  <X)URT  OF  NEBRASKA. 

Johnson  v.  M.  P.  R.  R.  Co. 

make  a  case  upon  which  the  jury  should  pa&s.  This  ques- 
tion was  before  this  court  in  Smith  v.  8.  C,  &  P.  iZ.  jB.  Co,^ 
15  Neb.,  583.  In  that  case  it  is  said  that,  "by  the  inter- 
position of  the  motion  the  defendant  admitted  not  only  the 
truth  of  the  evidence  but  the  existence  of  all  the  facts  which 
the  evidence  conduces  to  prove,  as  well  as  inferences  to  be 
drawn  from  it.  The  only  question  is,  whether  all  the  ma- 
terial facts  alleged  in  the  petition  have  been  supported  by 
some  evidence,  however  slight.  It  matters  not  how  slight 
this  evidence  may  have  been,  if  any  was  produced  the  mo- 
tion should  have  been  overruled,  because  it  is  the  right  of  a 
party  to  have  the  weight  and  sufficiency  of  his  testimony 
passed  upon  by  the  jury.'^  See  also  Ellis  &  Morton  v,  Ins. 
Co.,  4  O.  S.,  646.  Stockstill  v.  R.  R.  Co.,  24  Id.,  86. 
Way  V.  R.  R.  Co.,  35  Iowa,  586.  Davis  v.  Steiner,  14 
Penn.  St.,  275. 

The  petition,  in  stating  the  facts  of  the  accident,  alleges, 
in  substance,  tliat  at  the  time  of  the  injury  the  deceased 
was  \n  the  employ  of  the  defendant,  working  with  other 
laborers  in  and  about  the  road-bed  of  defendant  as  a  section 
hand^  under  the  supervision  and  direction  of  a  foreman  or 
boss,  who  was  in  defendant's  employ,  and  under  whose  or- 
ders the  deceased  labored.  That  in  connection  with  said 
work,  and  for  the  purpose  of  transporting  themselves  and 
tools  to  the  work,  the  said  foreman  and  laborers  used  and 
operated  a  hand-car  owned  by  defendant.  That  after  they 
had  gone  to  their  labor,  at  a  point  on  the  line  of  the  rail- 
road about  one  mile  south  of  Talmage,  a  station  on  the 
road,  and  had  removed  the  hand-car  from  the  track,  a  vio- 
lent wind  and  rain  storm  came  up  and  forced  them  to  de- 
sist from  their  work.  That  by  order  of  the  foreman  the 
hand-car  was  placed  back  upon  the  track,  boarded  by  the 
laborers,  including  deceased,  and  they  all  started  back  to 
Talmage.  That  defendant  had  carelessly  left  standing 
upon  the  side  track  a  freight  car,  the  brakes  of  which  were 
so  out  of  order  and  broken  that  they  could  not  be  set,  and 
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of  which  defendant  had  notice,  and  that  by  force  of  the 
wind  this  car  was  driven  from  the  side  track  onto  the 
main  track  of  the  railroad  and  down  a  descending  grade 
onto  and  over  the  hand-carand  those  thereon  (they  being  so 
blinded  by  the  storm  as  to  be  unable  to  see  it),  and  by 
which  the  deceased  was  ipjured,  and  soon  thereafter,  from 
the  injuries,  died.  The  petition  also  negatives  any  negli- 
gence on  the  part  of  the  deceased. 

The  stipulation  of  facts,  as  well  as  the  testimony,  shows 
substantially  that  when  the  storm  became  violent  the  work- 
men quit  work.  The  foreman  ordered  the  hand-car  to  be 
replaced  upon  the  track,  but  at  that  time  the  storm  was  so 
violent  that  it  could  not  be  propelled  against  it,  and  that 
the  deceased  then,  of  his  own  volition,  with  several  other 
section  men,  got  under  the  hand-car  and  laid  down  on  or 
between  the  rails  with  their  faces  downward,  for  the  pur- 
pose of  holding  the  hand-car  from  being  driven  south  be- 
fore the  storm,  and  to  shelter  themselves  from  the  severity 
of  the  wind  and  rain,  and  while  lying  in  this  condition  a 
freight  car  which  had  been  left  standing  upon  the  side 
track  at  Talmage  was  driven  by  the  storm  onto  the  main 
track  and  on  a  downward  grade  at  a  rapid  rate  toward 
where  the  deceased  and  other  workmen  were,  and  that  it, 
by  force  of  the  storm,  was  driven  onto  and  against  the 
hand-car  with  such  violence  as  to  cause  the  death  of  de- 
ceased. The  testimony  shows  that  the  freight  car  was 
standing  a  distance  of  from  ten  to  twenty  feet  from  and 
south  of  the  other  cars  upon  the  side  track,  that  the  brakes 
were  not  set,  and  could  not  be  set  owing  to  the  condition 
of  the  brake,  it  being  out  of  repair.  As  to  how  long  the 
brake  had  been  broken  the  testimony  does  not  show,  but 
it  is  fully  proven  that  on  the  day  previous  the  car  was  un- 
loaded and  the  brake  at. that  time  was  broken  so  that  it 
was  useless.  The  switch  connecting  the  side  track  with 
the  main  line  track  was  what  is  known  as  a  split  switch, 
and  permitted  the  car  to  pass  out  onto  the  main  track. 
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The  condition  in  which  this  car  was  left  would  be  sufficient 
evidence  of  negligence  to  warrant  the  court  in  submitting 
that  question  to  the  jury,  under  proper  instructions,  under 
the  rule  in  A.  &  N.  R.  R.  Go.  v.  Bailey,  11  ITeb.,  332. 
But  it  is  insisted  that  the  action  of  the  deceased  in  placing 
himself  under  the  car  under  the  circumstances  which  he 
did  was  contributory  negligence  upon  his  part  to  such  a 
degree  as  would  prevent  his  recovery,  no  matter  what  the 
proof  of  negligence  as  to  the  defendant  in  error  might  be, 
BO  long  as  it  was  not  wanton  or  willful.  A  majority  of 
the  court  instruct  me  to  say  that  in  their  opinion  the  ques- 
tion of  negligence  on  the  part  of  deceased  was  also  one 
which  ought  to  have  been  submitted  to  the  jury.  At  the 
time  of  the  accident  there  was  no  train  due.  It  was  on  Sun- 
day and  no  regular  trains  were  run  on  that  day,  yet  ir- 
regular trains  used  in  the  construction  and  reparation  of 
the  road  were  liable  to  pass,  ordinarily,  at  any  time.  De- 
ceased was  under  the  command  of  the  section  boss.  By 
his  order  the  hand-car  was  placed  on  the  track  for  the  pur- 
pose of  going  back  to  Talmage.  He  had  charge  and 
supervision  of  deceased  so  far  as  to  control  his  actions  in 
and  about  the  employment.  Why  he  did  not  direct  the 
hand-car  to  be  removed  from  the  track  is  not  shown.  He 
remained  standing  near  the  track,  and  within  six  feet  of 
the  hand-car  until  the  approach  of  the  freight  car.  De- 
ceased might  to  some  extent  depend  upon  him  and  others 
standing  by  for  notice  of  an  appaoaching  train  or  other 
danger,  the  position  of  deceased  being  such  that  he  Could 
not.  Deceased  was  inexperienced  and  not  acquainted  with 
the  English  language,  which  wns  known  to  the  foreman  or 
section  boss.  Under  the  circumstances  of  the  case  it  was 
for  the  jury  to  say  whether  the  conduct  of  the  deceased 
amounted  to  negligence.  Gray  v.  Scottj  66  Pa.,  345. 
McKean  v.  R.  R.  Co.,  55  la.,  192.  Morris  v.  R.  R.  Co., 
45  Id.,  29.  Bohan  v.  R.  R.  Co.,  58  Wis.,  30.  A.  &  N. 
R.  R.  Co.  V.  Bailey,  supra.  R,  R.  Co,  v.  Stouty  17  Wall.> 
657.     i2.  R,  Co.  V.  Kirk,  90  Penn.  St.,  15. 
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It  is  contended  that  the  proof  does  not  show  that  de- 
ceased was  under  the  direction  of  the  foreman  Courtney^ 
and  that  under  the  evidence  he^  Courtney^  sustained  no 
such  relation  to  deceased  as  vice  principal  of  defendant.  It 
is  true  the  testimony  upon  this  point  is  meager^  but  enough 
is  shown  by  the  stipulated  facts  to  amount  to  at  least  some 
evidence  upon  this  point,  the  stipulation  being  to  the  effect 
that  the  intestate,  in  company  with  others,  "went  to  their 
work  under  the  direction  of  Owen  Courtney,  defendant's 
section  boss,"  and  that  the  hand-car  was  placed  upon  the 
track  under  his  direction,  etc.  This  was  enough  to  submit 
the  question  to  the  jury. 

It  is  claimed  by  defendant  in  error  that  no  pecuniary 
injury  resulting  from  the  death  is  shown  by  the  evidence. 
The  action  was  brought  under  the  provisions  of  the  act  of 
May  1st,  1873,  Compiled  Statut*es,  chapter  21.  By  il»o 
second  section  of  that  act  it  is  provided  that,  "the  jury 
may  give  such  damages  as  they  shall  deem  a  fair  and  just 
compensation  with  reference  to  the  pecuniary  injuries,  re- 
sulting from  such  death  to  the  wife  and  next  of  kin  of 
such  deceased  {)erson,  not  exceeding  the  sum  of  five  thou-^ 
sand  dollars,"  etc.  The  testimony  shows  that  the  de- 
ceased was  an  unmarried  man,  that  his  mother  was  dead, 
and  his  father  is  the  next  of  kin.  It  is  shown  by  the  testi- 
mony of  the  father  that  he  had  received  no  aid  from  the 
deceased  since  the  arrival  of  deceased  in  this  country,  the 
father  being  a  resident  of  Sweden.  It  is  also  shown  that 
the  deceased  had  been  in  this  country  but  a  short  time. 
We  think  the  question  here  presented  can  have  application 
only  to  the  measure  of  damages.  If  it  should  appear 
upon  trial  that  the  father  suffered  no  damage  in  the  death 
of  the  son,  it  is  probable  there  could  be  a  recovery  only 
for  nominal  damages.  But,  it  is  said  that  the  word 
^'pecuniary"  as  used  in  our  statute  is  not  construed  in  a 
strict  sense.  The  damages  are  largely  prospective,  and 
their  determination  committed  to  the  discretion  of  juriea 


1 


700      SUPREME  COURT  OF  NEBRASKA. 

Johnson  v.  M.  P.  R  R.  Co. 

iipon  very  meagre  and  uncertain  data.  A  parent  may  re- 
cover for  loss  of  expected  services  of  children  not  only 
tluring  minority,  but  afterwards,  on  evidence  justifying  a 
reasonable  expectation  of  pecuniary  benefit  therefrom. 
Neither  is  it  essential  that  this  expectation  of  pecuniary 
benefit  should  be  based  on  a  legal  or  moral  obligation  on 
the  part  of  the  deceased  to  confer  it,  but  it  may  be  proved 
by  any  circumstances  which  render  it  probable  that  such 
benefit  would,  in  fact,  be  realized.  And  as  a  right  of  ac- 
tion is  given  whenever  the  injured  person,  had  he  lived, 
xx)uld  have  maintained  an  action,  at  least  nominal  damages 
may  be  recovered.  3  Sutherland  on  Damages,  182,  183. 
iJUy  of  Chicago  v.  Scholten,  75  111.,  468.  Johnson  v.  iJ. 
E.  Co.,  7  O.  S.,  336.  R.  R.  Co.  v.  Killer,  67  Penn  St., 
300.  Mclntyre  v,  R.  R.  Co.,  87  N.  Y.,  287.  R.  R.  Co. 
V.  Kirky  supra.  R.  R.  Co  v.  Shannon,  43  111.,  338. 
R.  R.  Co.  V.  Barron,  5  Wall.,  90.  Grotenkemper  v.  Har- 
ris, 25  O.  S.,  510. 

The  accident  occurred  on  a  Sunday.  It  is  claimed  "that 
no  damages  could  be  recovered  by  plaintiff  for  injuries  suf- 
fered by  his  intestate  while  engaged  in  the  performance  of 
an  illegal  act,'*  common  labor  on  the  Sabbath  day  being 
prohibited  by  section  241  of  the  Criminal  CJode. 

It  is  true  that,  subject  to  the  exception  named  in  the 
statute,  ordinary  labor  on  the  first  day  of  the  week  is  in 
violation  of  law,  but  we  cannot  hold  that  under  the  cir- 
cumstances of  this  case  this  statute  will  destroy  the  right 
to  recover.  One  of  the  exceptions  of  the  statute  is  that  of 
railway  companies  running  necessary  trains.  If  railway 
companies  assume  to  decide  what  trains  are  necessary,  and 
in  the  exercise  of  that  right  find  it  necessary  to  nin  con- 
struction and  material  trains,  as  shown  by  the  testimony  of 
their  engineer,  and  for  the  purpose  of  enabling  them  to  do 
so  require  the  labor  of  their  track  men  to  keep  the  track  in 
a  passable  condition,  it  would  require  a  stretch  of  imagina- 
tion and  a  severe  twisting  of  legal  principles  to  hold  that 
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under  such  circumstances  they  would  not  be  liable  for  neg- 
ligence resulting  to  an  employe  engaged  in  what  they  them- 
selves held  to  be  a  work  of  necessity. 

During  the  trial  the  witness  Conger,  who  had  moved  the 
car  on  Saturday,  was  asked  if  at  the  time  he  moved  the 
car  the  brakes  on  it  were  set.  This  was  objected  to  by  de- 
fendant as  immaterial^  irrelevant,  and  incompetent.  The 
court  decided  that  if  the  witness  examined  the  brake  and 
could  state  any  facts  tending  to  show  that  the  brake  was 
imperfect,  he  might  state  them.  Plaintiff  then  oflfered  to 
prove  the  fact  of  the  brake  being  unset,  the  objection  to 
which  was  sustained.  This  ruling  is  assigned  for  error. 
Under  the  rule  laid  down  in  B.  B.  Co.  t?.  Bailey ^  11  Neb., 
332,  it  would  seem  that  the  question  should  have  been  an- 
swered by  the  witness  and  the  testimony  allowed  to  go  to 
the  jury  for  them  to  pass  upon.  It  is  true  that  the  fact 
sought  to  be  proved  is  of  minor  importance,  yet  in  a  remote 
degree  it  would  have  some  bearing  as  a  circumstance  tend- 
ing to  throw  light  upon  the  question  of  negligence  on  the 
part  of  defendant. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Kevebsed  and  behandeb. 

The  other  judges  concur. 
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Henry  Pabrish,  plaintifp  m  erbor,  v.  The  State 
OF  Nebraska,  defendant  in  error. 

Dissenting  opinion  in  case  reported,  ante  p.  405. 

Reese,  J. 

I  cannot  adopt  the  conclusion  of  the  majority  of  the 
court  in  this  case,  and  will,  very  briefly,  give  my  reasons 
for  such  dissent. 

First,  I  do  not  believe  the  instruction  complained  of 
was  erroneous.  It  was  clearly  the  province  of  the  jury  to 
decide  as  to  whether  there  were  "explanatory  circum- 
stances proven,"  or  not.  It  is  not  my  purpose  to  enter 
into  an  analysis  of  the  testimony  in  the  case,  but  will  say 
that,  as  I  read  it,  it  presents  a  case  of  the  magnitude,  at 
least,  of  murder  in  the  second  degree.  From  the  whole 
record  it  seems  to  me  that  the  killing  of  the  young  man, 
Parker,  was  cruel  and  inhuman.  His  crime  was  that  of 
trying  to  induce  a  drunken  father  to  leave  town  and  go 
home,  and  in  trying  to  defend  him  from  the  attacks  of  a 
number  of  persons,  in  whom  plaintifi^in  error  was  one.  All 
the  circumstances  were  before  the  jury.  It  was  their  prov- 
ince to  pass  upon  them.  It  was  then  proper  for  the  jury, 
if  they  found  "  from  the  evidence  that  Henry  Parrish,  the 
defendant,  did  kill  and  slay  Elmer  E.  Parker,^'  which,  by 
their  verdict,  they  did,  and  if  there  were  no  circumstances 
proven  of  an  explanatory  nature  to  reduce  the  degree  of 
the  crime,  the  presumption  would  be  that  it  was  murder  in 
the  second  degree.  Under  the  evidence  I  think  the  in- 
struction was  correct. 

Second.  But  my  principal  objection  to  this  decision  is 
to  the  second  point  presented  by  the  opinion  of  the  ma- 
jority. I  have  examined  the  motion  for  a  new  trial,  pe- 
tition in  error,  motion  for  a  rehearing,  and  brief  thereon, 
as  well  as  the  brief  of  the  plaintiff  in  error  upon  the  final 
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eubmissioD  of  the  case,  odcI  in  no  single  instance  do  I  find 
any  objection  to  the  verdict  of  the  jury,  nor  do  I  find  any 
language  which,  by  any  rule  of  construction  or  distortion, 
could  be  so  construed  as  to  present  even  a  hint  that  the 
plaintiff  in  error  was  not  fully  and  entirely  satisfied  with 
the  form  of  the  verdict. 

I  do  not  believe  it  is  the  province  of  the  supreme  court 
to  dispose  of  causes  upon  proceedings  in  error  upon  any 
other  questions  than  those  presented  for  adjudication,  except 
when  the  question  of  jurisdiction  or  human  life  is  involved. 
I  do  not  believe  the  judgment  in  this  case  was  void.  I 
believe  the  verdict  did  confer  "  power  on  the  court  to  pass 
sentence  on  the  accused,^'  unless  he  objected  to  that  verdict. 
He  had  the  right  to  waive  the  objection  if  he  wanted  to, 
and  when  he  has  deliberately  elected  so  to  do  I  know  of 
no  authority  to  deprive  him  of  that  right. 

In  WaliraJth  v.  The  State,  8  Neb.,  C8,  Judge  Lake,'  in 
writing  the  opinion  of  the  court,  says :  "  The  evident  in- 
tention in  requiring  the  motion  for  a  new  trial  to  be  in 
writing  was  to  fully  apprise  the  judge  to  whom  it  might  be 
addressed  of  the  matters  claimed  to  be  erroneous,  and  on 
which  the  party  complaining  relies  for  a  new  trial.  *  * 
The  proceeding  (error)  by  which  this  is  here  is  one  of  re- 
view only.  Under  it  the  only  questions  proper  for  our 
consideration  are  those  that  have  been  first  ruled  on  in  the 
court  whose  record  is  before  us,  and  the  record  itself  must 
show  the  questions  to  be  such.  The  presumption  is  that 
no  prejudicial  error  has  been  committed,  and  it  is  not  too 
much,  indeed  good  practice  demands  it,  to  require  a  party 
who  complains  of  such  errors  to  point  them  out  so  dis- 
tinctly in  his  motion  for  a  new  trial  as  to  advise  the  court 
of  just  what  he  relies  on.  The  rule  in  this  particular  is 
the  same  as  in  civil  cases.'' 

In  Dodge  v.  The  People,  4  Neb.,  228,  the  present  Chief 
Justice  Maxwell,  in  writing  the  opinion  of  the  court,  says: 
*^  In  this  country  the  almost  uniform  practice  has  been  to 
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extend  to  criminal  cases,  so  far  as  the  revision  of  verdicts 
is  concerned,  substantially  the  same  principles  which  have 
been  established  in  civil  cases ;  and  by  statute  in  this  stale 
after  a  verdict  of  guilty  a  defendant  may  move  for  a  new 
trial  on  any  or  all  of  the  points  therein  set  forth ;  and  it  is 
his  duty  in  such  a  case  to  bring  before  the  court,  by  his 
motion,  all  the  reasons  which  are  known  to  exist  for  setting 
aside  the  verdict  and  granting  a  new  trial.  There  is  no 
reason  why  the  same  rule  in  that  respect  should  not  apply 
in  criminal  as  in  civil  cases." 

This  doctrine  has  been  uniformly  applied  to  civil  cases 
by  this  court.  We  do  not  know  of  a  single  exception » 
See  M.  P.  R.  R  Co.  v.  McCartney,  1  Neb.,  398.  Mills  v. 
Miller,  2  Id.,  317.  Q-opsey  v.  Wiggenhom,  3  Id.,  117. 
Wells,  Fargo  &  Co.  t?.  Preston,  8  Id.,  444.  Horba^h  i\ 
Miller,  4  Id.,  43.  Singleton  v,  Boyle,  Id.,  414.  Horacek 
V.  'Keebler,  5  Id.,  356.  Hosford  v.  Stone,  6  Id.,  381. 
Stanton  Cov/niy  v.  Canfield,  10  Id.,  390.  Russell  v.  The 
State,  ex  rel.  Armor,  13  Id.,  68. 

It  will  be  observed  that  in  the  case  at  bar  the  cause  was 
submitted  on  the  first  hearing  upon  just  such  a  record  as 
the  plaintiff  in  error  saw  proper  to  present.  The  cause 
was  decided,  and  I  think  rightly,  and  the  judgment  of  the 
lower  court  affirmed.  Now,  yeare  afterward,  when  plain- 
tiff in  error  and  his  counsel,  who  is  the  same  as  on  the  first 
hearing,  have  had  time  to  fully  decide  what  they  desire, 
and  have  presented  the  question  upon  which  they  want  the 
court  to  pass,  but,  as  in  every  stage  of  the  case,  make  na 
complaint  as  to  the  verdict,  I  think,  in  view  of  uniform 
holdings  in  this  state,  the  case  should  be  disposed  of  upon 
the  questions  presented  and  no  others.  I  furthermore  view 
with  some  solicitude  this  step  in  the  direction  of  opening 
up  old  judgments,  and  especially  upon  questions  which  are 
not  presented  for  decision  by  the  record.  If  this  custom 
were  to  prevail  there  is  no  telling  where  the  end  would  be^ 
for  very  many  of  the  records  of  conviction  are  as  imper- 
fect as  the  one  in  this  case. 
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Abatement. 

1.  Plea  on  ftcoonnt  of  disf^haige  of  jnry.    State  v,  Shuehardly  455 

2.  On  gronnd  of  misjoinder  of  parties.    Morriasey  v,  Schind- 

ler 677 

Aooount  Stated. 

1 .  Presumption  in  &vot  of  correctness ;  not  disturbed  unless 

for  firand  or  mistake  clearly  proved.     KeUar  v.  KeUar. 366 

2.  Settlement;  note  given  for  amount  due;  burden  of  proof 
on  maker  of  note  to  show  that  settlement  did  not  include 
debts  owing  to  him  by  adverse  party.    Jd. 366 

Action.    See  Specific  Titles. 

1.  By  creditors.    [See  Cbeditob's  Bill.] 

2.  Bight  of  assignee  to  maintain.    Smith  v,  Jones 481 

«     3.    On  subscription  for  common  object,    ffoman  «.  Steele, 

Johnson  &  Co 652 

Acts.    See  Statutes. 
Administration  of  Estates. 

1.    Widow  entitled  to  dower  and  homestead.     Guthmanv. 

Outhman  106 

^,  Sale  by  administrator;  bond  must  be  given;  where  not 
given,  Held,  That  it  be  given  within  time  fixed  or  sale  be 
set  aside.    McClay  v.  Foxworthy 295 

3.  Failure  to  appoint  guardian  ad  litem  will  not  afiect  sale. 

Id 295 

4.  Administrator  removing  from  state  may  resign  trust; 
order  discharging  him  not  subject  to  attack  collaterally. 
Trwnible  v.  Williams 144 

5.  Powers  of  administrator  de  bonis  non.    Id. 144 

6.  Petition  to  sell  real  estate  not  subject  to  collateral  at- 
tack.   Id 144 

7.  Evidence  of  lost  record  of  adminiistrator's  sale  may  be 
shown  as  in  case  of  other  lost  papers.    Id, 144 

Advertisement  concerning  contracts  for  bridges.    JSroum  v. 

Merrick  County .• 356 

Adverse  Possession. 

1.    Continued  without  interruption  for  length  of  time  pre- 
scribed by  statute  is  evidence  of  a  fee.    SteUnische  v.  Lamb,  619 
4o 
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2.  Facte  stated,  and  occupant,  Hddy  To  possess  the  fee. 
Id 619 

Agent.    See  Commissions,. Principal  and  Agent. 
Alibi. 

1.  General  rule.     McLainv.  State 168,160 

2.  Defense;  how  considered.    Id 165 

Amercement. 

1.  Right  of,  under  sec.  513,  Code.     Orooker  v.  Melick 227 

2.  Right  of,  on  failure  to  return  execution ;  inquiry  permitted 
whether  the  debt  could  have  been  collected,  and  whether 
its  collection  has  been  prejudiced  by  the  acts  of  the  defend- 
ant.   Id ^  227 

3.  The  actual  loss  sustained  by  the  plainti£f  in  the  value  or 
availability  of  his  security  by  reason  of  the  act  or  negli- 
gence of  the  defendant  is  the  measure  of  his  damages.    Id.  227 

4.  All  legal  fiicts  necessary  and  proper  to  prove  or  disprove 
such  damages  may  be  pleaded  and  proved.    i<i. 227 

Animals.    See  Railboads. 
Answer. 

1.  Where  answer  puts  in  issue  facts  stated  in  petition,  de- 
murrer to  it  should  be  overruled.     Mansfield  v.  Avery 4f8 

2.  Denials  must  be  direct;  facts  not  denied  taken  as  true, 
Hanson  «.  Lehman 564 

3.  Specific  i>erformance.     Id 564 

4.  Payment  as  a  defense  must  be  plead.  Van  BuMrk  v. 
Chandler .' 584 

Appeal.    See  Ebbob.    Coubt-Sttpbemk. 

1.  '  Defendant  giving,  undertaking  is  estopped  in  suit  thereon 

to  deny  that  appeal  had  been  taken.     Adams  v.  TAomjMon,  541 

2.  By  one  party  in  a  case  brings  case  up  as  to  all.  Lepin  «. 
Paine  &  Co 630 

3.  On  appeal  petition  cannot  be  amended  to  claim  more 
than  amount  of  jurisdiction  given  by  law  to  inferior  court 
vnth  accrued  interest.     U,  P,  By,  v.  Offilvy 638 

4.  Is  mere  continuation  of  original  case.    Id 640 

Argument.    See  Attobneys. 

Assignment  for  Creditors. 

1.  An  assignee  for  the  benefit  of  creditors  under  a  valid  as- 
signment may  maintain  an  action  to  set  aside  a  sale  of  real 
estate  under  an  attachment  levied  after  the  execution  and 
delivery  of  the  deed  of  assignment  where  such  sale  would 
impair  or  defeat  his  title  as  assignee.    Smith  v.  Jones 461 

2.  Under  facts  stated,  HM,  That  assignee  was  entitled  to 
possession  of  property  as  against  attachment  creditors. 
WelU  V.  Lanib 352 
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3:  Under  law  1877  Creditor  oould  sue  debtor  and  recover 
judgment,  bnt  assigned  property  not  liable  for  the  satisfac- 
tion unless  assignment  set  aside  as  fraudulent.  Marekead 
V.  Adams 569 

4.  Insolvent  firm ;  sale  to  partner.     Id ^  569 

5.  Validity  of  assignment  question  for  jury.     Id 573 

A^ttachment. 

1.  Affidavit  in  language  of  statute  sufficient;  if  it  contain 
more  than  one  of  the  grounds  for  attachment  given  in  stat- 
ute, they  should  be  united  by  the  conjunction  "and." 
Testner  v.  Englehart 167 

2.  Sufficiency  of  affidavit.     Id 167 

3.  Part  of  debt  not  due.     Id 167 

4.  Failure  of  order  to  state  claim  of  plaintiff,  so  as  to  show 
whether  or  not  the  defendant  is  entitled  to  maximum  of 
exemption  against  the  same,  not  &tal.    Id 167 

5.  Motion  to  discharge  decided  by  trial  court  on  affidavits 
which  are  conflicting;  supreme  court  will  not  reverse  un- 
less preponderance  of  evidence  against  the  order  is  clear 
and  decisive.     Meyer  A  Schurmannv.  Zingre 458 

6.  A  cause  of  action  in  a  petition  upon  a  debt  not  fraudu- 
lently contracted,  if  coupled  with  a  cause  of  action  upon  a 
debt  which  was  fraudulently  contracted,  and  an  order  of 
attachment  covering  both  counts  is  issued  upon  an  affidavit 
alleging  that  **  said  defendant  fraudulently  contracted  the 
debt  and  incurred  the  obligation  for  which  this  suit  is 
brought,"  Held,  To  vitiate  such  order  of  attachment  and 
justify  its  discharge;    Id 458 

7.  Fraud,  to  sustain  attachment,  must  exist  at  or  before 
lime  when  debt  was  originally  contracted.     Id 458 

Attorney. 

1.  Lien  on  judgment  not  affected  by  creditor's  bill  against 
the  judgment.    Bayre  v.  Thompson 34 

2.  Privileged  communications.     Romberg  v.  Hughes 579 

3.  Argument  objected  to,  must  be  excepted  to,  and  excep- 
tions preserved  in  order  to  obtain  review  in  supreme  court. 

Bohanan  v.  State 57 

McLain  v.  State 164 

4.  Not  error  on  the  part  of  the  court  to  allow  counsel  for  the 
state,  in  summing  up  to  the  jury,  to  comment  upon  the  pre- 
sumption of  guilt  arising  from  the  possession,  by  the  ac- 
cused, of  recently  stolen  goods,  without  explanation  of  such 
possession,  even  where  counsel  fail  to  state  the  law  with 
technical  accuracy.    McLain  v.  State ', 154 

6.     Opening  and  dosing  argument     Osborne  dt  Co,  v,  Kline,  344 
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6.  Debtor  canoot,  by  paying  portion  of  debt  immediately 
preceding  judgment,  defeat  recovery  of  attorney's  fee  upon 
entire  sum  for  which,  but  for  the  payment,  judgment  would 
have  been  rendered.    Handv,  Phillips 593 

7.  Fee  is  in  nature  of  costs  and  taxed  as  such.    Id 593 

8.  Fee  should  be  "  fixed  "  by  trial  court.  Sedgwick  v,  Dixon,  545 
Bastardy. 

1.    Becognizanoeby  reputed  father;  liability  of  surety.  State 

V,  Moran 536 

Bill  of  Discovery.    8ee  Crsditob's  Bill. 
Bill  of  Exceptions. 

1.  Extension  of  time  to  "  presient "  bill.  Morehead  v.  Adams,  569 

2.  Statute  relative  to,  construed  liberally.    Id 569 

3.  Papers  marked  by  initials  of  judge,  written  by  himself, 
not  stricken  out.     Id 569 

Bonds. 

1.  Of  precinct  for  bridge  between  adjoining  counties.  Brmon 
V,  Merrick  County 356 

Boundaries, 

1.  Original  location  of  section  comer  of  U.  8.  land,  how  de- 
termined.    Morrison  V.  Nef, 133 

Bridges.    See  Roads  and  Bridges. 
Building  Contract. 

1.    Failure  to  carry  out;  rule  of  damages.  Morrissey  v,  Sehind- 

ler 681 

Clerk— County. 

1.    Not  entitled  to  fees  for  making  out  tax  list.    Bayha  v. 

Webster  County 132 

Commissions. 

1.  To  real  estate  agent.    Lansing  v.  Johnson 175 

2.  Same:  evidence.     Gibson  v.  Sullivan 558 

3.  If  evidence  tend  to  show  that  plaintiff  rendered  some  ser- 
vice, but  did  not  effect  a  sale,  an  instruction  that  if  jury 
believe  that  he  rendered  some  service  he  is  entitled  to  re- 
cover on  a  quantum  meruit  is  not  improper.  McMurtry  v, 
Madison 291 

4.  Where  there  was  evidence  tending  to  show  that  the  plain- 
tiff rendered  no  services  whatever  in  effecting  a  sale  of  real 
estate,  an  instruction  to  the  effect  that  if  the  jury  should 
so  find  the  plaintiff  would  not  be  entitled  to  recover  is 
based  upon  evidence  in  the  case,  and  is  not  inconsistent 
with  the  first  instruction.    Id 291 

Commission  Merchant. 

1.    A  factor  or  commission  merchant,  while  not  a  guarantor 
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of  the  responsibility  of  the  persons  with  whom  he  deals,  is 
held  to  the  same  degree  of  care  and  diligence  which  a  rea- 
sonably pindent  man  would  exercise  in  the  management 

of  his  own  affairs,    ffausdv.  Thrall. 484 

2.     Liability  in  case  stated.    Id ^  484 

Complaint. 

1.  Before  connty  board  for  removal  of  county  officer.  Stale 
V,  Saline  County -  423 

Confession.  . 

1.  When  no  confession  or  admission  of  guilt  has  been  made 
by  a  party  on  trial  for  a  criminal  offense,  it  is  immaterial 
what  inducements  may  have  been  held  out  to  him  for  the 
purpose  of  obtaining  a  confession  or  admission  of  guilt. 
JUfcLain  v.  State 164 

2.  Of  judgment;  effect  on  costs.     Boeev.Peek 629 

Conflict  of  Laws.    See  Judgment.    Statutes. 

Consideration. 

1.  Promise  for  promise;  contribution  to  common  object  de- 
sired by  all;  subscription  may  be  enforced  by  suit.     Homan 

V.  Steele,  Johnson  dk  Co 652 

2.  General  rule.    Id 65a 

Constitutional  Law. 

1.  The  certificate  of  the  presiding  officer  of  a  branch  of  the 
legislature  that  a  bill  has  duly  passed  the  house  over  which 
he  presides  is  meielj  prima  facie  evidence  of  that  fiact,  and 
evidence  may  be  received  to  ascertain  whether  or  not  the 
bill  actually  passed.    State  v.  McCleUand 236 

2.  The  journals  of  the  respective  houses  are  records  of  the 
proceedings  therein,  and  if  it  should  appear  from  them  that 
a  bill  had  not  actually  passed,  the  presumption  in  favor  of 
the  certificate  would  be  overthrown  and  the  act  declared 
invalid.     Id 236 

3.  Act  of  1885,  Comp.  Stat.,  Ch.  5,  sec.  8,  increasing  num- 
ber of  judges  in  second  district  is  constitutional.  State  v. 
Stevenson 416 

4.  A  court  will  not  ordinarily  listen  to  an  objection  made 
to  the  constitutionality  of  an  act  of  the  legislature  by  a 
party  whose  rights  it  does  not  affect,  and  who  has  therefore 

no  interest  in  defeating  it.    Id 416 

6.     General  rules.     Id 417 

6.  Power  of  legislature  in  amending  and  repealing  statutes. 
Id» 418 

7.  Constitutionality  of  law  not  determined  in  proceedings 

by  mandamus.     State  v.  Douglas  County 506 

8.  Where  an  equitable  right  exists  in  favor  of  creditors  the 
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legislature  may  create  a  legal  remedy  in  their  fiivor  that 
will  operate  upon  existing  judgments.     Atkins  v.  Atkins...  474 
9.    No  money  can  be  drawn  from  treasnry  nnless  there  is 

**  specific  appropriation/'    State  v,  Bahcock 221 

.  10.     **Slocnmb  Liquor  Law/'  Hdd^  Constitutional.     Mette 

v.McGucHn 323 

11.  Tax  for  insane,  under  Comp.  Stat,  Ch.  40,  is  constitu- 
tional,   State  V.  Douglas  County 601 

Contract. 

1.  Consideration;  promise  for  promise.  Homan  v,  Steele, 
Johnson  <&  Co 652 

2.  General  rule  as  to  time  of  execution.     Id 652 

3.  Parol  evidence  of  change  or  modification  subsequent  to 
execution  admissible.     Morrissey  v.  Schindler 673 

4.  In  action  for  damages  for  breach  a  verdict  for  damages 

is  correct.     Id 682 

5.  Time  of  performance  when  day  fixed  is  Sunday.  Post  v. 
Qarrow 682 

6.  Petition  in  suit  on.    Id 683 

7.  Forfeiture.     Id 683 

8.  For  sale  of  cattle;  evidence;  tender.    Id 683 

Oonveyanoe.    See  Mobtgage,  1. 

1.  A  deed  or  mortgage  of  real  estate  executed  by  a  party  out 
of  possession,  and  having  no  record,  title,  or  apparent  in- 
terest in  the  premises,  is  not  alone,  when  recorded,  con- 
structive notice  of  the  title  or  interest  of  such  grantee  or 
mortgagee  against  one  who  traces  his  title  from  the  appar- 
ent owner.     Traphagen  V.  Irwin 195 

2.  Record  constructive  notice  to  those  only  who  trace  their 
title  through  grantor.     Id 195 

Corporaticns— Municipal. 

1.  Liability  for  damages  by  reason  of  defective  streets,  side- 
walks, etc    City  of  Lincoln  V.  GiUiUm 119 

Same  v.  Walker 244 

2.  A  person  who  passes  along  a  public  street  open  to  travel 
has  a  right  to  presume  that  it  is  in  a  reasonably  safe  condi- 
tion, and  if  in  the  exercise  of  reasonable  care  he  falls  into 
an  excavation  in  the  street  which  was  not  adequately  pro- 
tected, and  sustains  injuries,  he  may  recover  therefor  in  a 
proper  case.     City  of  Lincoln  v.  Walker 250 

Corrupting  Witness.     Chrisman  v.  State 107 

Costs. 

1.  Unnecessary,  taxed  to  party  making  them.  State  v.  Saline 
County 423 

2.  A  party  complaining  of  the  taxation  of  costs  in  the  dis- 
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trict  conrt  mnst  file  a  motion  in  that  court  to  retax  the 
same.    The  ruling  on  the  motion  to  retax  is  subject  to  re- 

Tiew.    WhiiaU  V.  Oresaman 508 

3.  Effect,  on  costs,  of  offer  to  confess  judgment.  Bote  v. 
Peek 529 

Counties. 

1.  Funding  bonds  with  those  issued  previously  cannot  ex- 
ceed ten  per  cent  of  valuation.  SUde,  ex  rtH,  Wiant,  v. 
Bdbeock 141 

2.  Have  no  authority  to  issue  bonds  for  jail.  8UUe  v.  Lincoln 
County 283 

3.  Duty  and  power  of  commissioners  relative  to  bridges. 
Brown  V.  Merrick  County 355,  356 

4.  Liability  for  support  of  insane.     State  v.  Vougl^is  County..  601 

5.  Payment  of  taxes  in  unorganized  counties.   Fremont,  etc., 

B.  B.  Co,  V.  Brown  County 516 

6.  Organization  of  new  counties.     Id 516 

7.  Removal  of  county  officers;  jurisdiction  of  county  board 
in  counties  under  township  organization ;  complaint;  judg- 
ment of  board  not  controllable  by  mandamus;  trial  before 
the  board;  right  of  respondent;  quorum  of  board  sufficient; 
costs.  State  V.  Saline  County 422 

Courts — County.    See  Administbation  of  Estates. 

1.  Hasjurisdiction  to  revive  dormant  judgment.  Hunter  v. 
Leahy  <fc  Co 80 

2.  May  assign  widow 's  do  wei ;  and  in  order  to  oust  it  of  such 
jurisdiction  the  right  of  the  applicant  to  such  dower  must 
be  disputed  by  presenting  an  issue  of  fact,  which,  if  estab- 
lished by  proof,  would  defeat  her  claim  of  dower,  and  such 
issue  must  be  one  which  the  county  conrt  by  its  organiza- 
tion is  unable  to  try.     Outhman  v.  Quthman 98 

3.  May  assign  homestead  on  settlement  of  estate.     Id 98 

4.  Judgment  made  lien  on  real  estate  by  filing  transcript  in 
office  of  clerk  district  court.     Id 562 

Courts— District. 

1.     Increase  of  number  of  judges  of  district  court.    State  v. 

Stevenson 416 

Court— Supreme. 

1.  Pleading  not  amendable  in  supreme  court  on  original  mo- 
tion.    Spellman  v.  Frank 110 

2.  But  where  an  action  is  brought  upon  a  oontr^t  instead 
of  a  quantum  meruit,  and  all  the  proof  introduced  without 
objection,  showing  the  right  of  the  plaintiff  to  recover,  the 
supreme  court  will,  if  necessary,  permit  an  amendment  of 
the  petition  to  conform  to  the  proof,  or  remand  the  cause 
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to  the  district  court  for  such  amendment.     Homan  v.  Steele^ 
John9on<&  Oo 652 

3.  If  evidence  on  each  side  is  of  nearly  eqnal  weight,  and 
the  only  objection  to  the  finding  and  judgment  is  that  they 
are  against  the  weight  of  evidence,  they  will  not  be  set 
aside.     DooUUle  v,  Wheeler 136 

4.  Leave  given  plaintiff  to  require  the  defendant  to  marshal 
securities  and  exhaust  those  upon  which  the  plaintiff  has 

no  lien,  before  resorting  to  the  latter.     Traphagen  v,  Irwin,  196 

Creditor's  Bill. 

1.  Judgment  debtor  removed  to  another  county,  and  after 
removal  execution  issued  and  returned  unsatisfied.  Held, 
That  creditor's  bill  would  lie,  without  issuance  of  execu- 
tion to  county  where  defendant  resided  at  the  time,  if  bill 
allege  that  debtor  has  no  property  subject  to  execution. 
Sayre  v.  Thompson 33 

2.  Creditor's  bill  to  subject  a  judgment  to  payment  of 
creditor's  judgment;  Hefd^  Under  the  facts  stated  that  the 
owner  of  the  judgment  is  estopped  to  set  up  and  claim  as 
a  defense  that  the  plaintiff  in  creditor's  bill  obtained  satis- 
faction of  their  claim  by  attachment  of  goods  of  debtor. 

Id 33 

3.  Attorney's  lien  not  affected  by  creditor's  bill  against 
judgment  which  they  obtained.    Id 34 

Criminal  Law. 

1.  Verdict  of  lower  degree  of  homicide  on  first  trial  set 
aside,  accused  may  be  convicted  of  higher  grade  on  second 
trial.    Bohanan  V.  State 57 

2.  Opinion  of  juror  founded  on  newspaper  reports  does  not 
disqualify.    Id 57 

3.  In  a  trial  for  murder  a  verdict  of  guilty  which  does  not 
ascertain  whether  it  be  murder  or  manslaughter,  as  re- 
quired by  section  489  of  the  Criminal  Code,  confers  no 
power  on  the  court  to  pass  sentence  on  the  accused.  Par- 
risk  v.  State 405 

4.  Prosecution  by  information ;  construction  of  statute;  pro- 
ceedings exclusive.     Jonesv.  State 401 

5.  When  jury  is  impanelled  state  must  proceed  with  prose- 
cution.    State  V.  Shuchardt 455 

6.  Failure  of  jury  to  agree  on  verdict;  duty  of  judge;  dis- 
charge of  jury;  record  must  show  necessity  for  dischai^. 
StaU  V.  Shuchardt 454 

7.  Corrupting  witness;  evidence.     Chriaman  v.  State 107 

8.  Housebreaking;  evidence.     Selingv,  Stale 548 

9.  Libel;  evidence.   MiUsv.State 575 
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Custom. 

1.  How  considered  in  arriving  at  worth  of  services  of  real 
estate  agent.    Lansing  v.  Johns&n 176 

Damages. 

1.  By  stock;  facts  stated, and  owner,  Held,  Not  liable  for 
damages  done,  and  that  there  was  no  question  of  negli- 
gence to  submit  t^  jury.    Holmes  V.  Irwin 313 

2.  Instrnction  to  jary  to  '*  assess  to  plaintiff  such  damages 
as  from  all  the  evidence  you  shall  find  he  has  sustained 
by  reason  of  illegal  taking  and  detention  of  personal  prop- 
erty," Held,  Vague  and  misleading.     Morehead  v.  Adams,  570 

3.  For  detention  of  property  in  replevin  cases.  Bomberg  v, 
Hughes 579 

4.  In  action  for  breach  of  executory  contract  to  deliver  per- 
sonal property.    Post  y,  Garrovj 687 

h.    Rule  in  cases  of  amercement.     Crocker  v.  Mclich 227 

6,     Injuries  to  person.     City  of  Lincoln  v.  Walker 244 

7  Rule  of,  where  buildings  are  not  erected  according  to  con- 
tract.    Morrissey  V.  Schindler 681 

5.  Where  in  an  action  for  damages  resulting  from  personal 
injuries  a  physician,  being  a  son  of  plaintiff,  was  permitted 
to  testify,  over  the  objection  of  defendant,  to  the  opinions 
expressed  by  consulting  physicians  who  were  called  to  ex- 
amine plaintiff  as  to  the  results  of  the  injury,  it  was  Held, 
To  be  error,  the  testimony  being  incompetent  and  hearsay. 

Village  ofFonca  v,  Crauford, 551 

9.  Verdict  in  favor  of  plaintiff  not  set  aside  at  his  instance 
because  not  large  enough,  where  cause  of  injury  is  matter 

of  conjecture.     Benzon  «.  B.<&  M.  B.  B,  Co '. 559 

10.  Amoant  recoverable  under  Ch.  21,  Comp.  Stat.,  is  ques- 
tion for  jury.     Johnson  v,  M.  P.  B.  B,  Co 690 

Death. 

1.  Presumption  from  absence;  presumption  of,  from  cir- 
cumstances.    Cox  V.  Ellsworth 664 

Demurrer. 

1.  To  answer  which  constitutes  a  defense  should  be  over- 
ruled.   Mansfield  V.  Avery * 478 

B.  <feif.  B,  B.  Co.  V.  Young  Bear 492 

Dismissal  of  Action. 

1.    As  to  one  defendant  during  trial.    Morrissey  v  Schindler,,  672 
Disoretion  of  Court. 

1.  The  order  of  introducing  evidence  is  discretionary  with 
the  trial  court.    Village  of  Ponca  v.  Crawford 651 

2.  In  discharging  jury  in  criminal  case  who  fail  to  agree. 
State  V.  Shuchardt 456 
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Divorce  and  Alimony. 

1.  Wife,  apon  decree,  entitled  to  dower;  if  she  do  not  de- 
mand it,  and  trial  court  awards  sum  in  gross  in  nature  of 
permanent  alimony,  daim  for  dower  will  be  barred.  Tatro 

V.  Tatro 385 

2.  Decree  for  permanent  alimony  bars  further  claim  of  wife 
against  estate  of  hosband.     Id 39S 

3.  Conveyanceby  husband  to  defeat  decree  of  alimony;  bur- 
den of  proof  on  grantee  to  show  valuable  consideration. 
Atkinav,  Atkins 474 

Dower.    See  Husband  and  Wife. 

1.     May  be  assigned  by  county  court.  Outhman  v.  Gwthman,    98 

Syectment. 
1.  Where  answer  of  defendant  put  in  issue  title  of  plaintiff,  but 
alleged  no  equitable  defense^  a  finding  and  judgment  ibr 
the  plaintiff  upheld,  notwithstanding  there  was  evidence 
which,  under  proper  allegations,  would  haye  tended  to  es- 
tablish an  equitable  defense.     Uppfatt  v.  Ndwn 53^ 

Embezzlement. 

1.  Mere  refosal  'of  a  treasurer  to  pay  an  order,  warrant,  or 
draft  on  him  by  proper  officers  does  not  constitute.  Chap- 
lin v.  Lee 440 

2.  To  constitute  embezzlement  it  is  essential  that  the  owner 
should  be  deprived  of  the  property  alleged  to  be  embezzled 

by  an  adverse  use  or  holding.     Id 440 

Equity. 

1.  Decree  set  aside  for  mistake,  etc.,  and  defense  allowed  to 
be  made.    Buchanan  v.  Griggs 121 

Error  Without  Prejudice. 

1.  A  judgment  will  not  be  reversed  nor  a  verdict  set  aside 
for  an  error  which  has  been  committed  without  prejudice 
to  the  party  complaining.     Village  of  Ponca  v,  Crawford..,  551 

Qibson  v.  Sullivan 558 

Estoppel. 

1.  Garnishee  estopped  in  case  stated  from  attacking  regular- 
ity of  proceedings.  B.  <t-  M.  B.  B.  Co.  v.  Chicago  Lumber 
Co 303 

Evidence. 

1.  Preponderance  only  sufficient,  but  where  jury  are  in- 
structed that  if  a  claim  is  established  by  a  *'iair''  prepon- 
derance of  the  evidence,  the  use  of  the  word  ''&ir ''  is  not 
prejudicial.    Dunbar  v.  Briggs 97 

2.  Conflicting  as  to  damages  must  be  submitted  to  jury. 

B.  V.  B.  B.  Co.  V.  Fink  <fc  Wykoff 8» 

3.  The  rule  of  evidence  which  precludes  the  proof  of  the  con- 
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tents  of  written  instrnments  or  records  by  parol  testimony 
does  not  preclude  oral  testimony  of  the  existence  of  such 
isstrnments  or  records  preliminary  to  their  introduction  or 
proof  of  their  loss  or  destmction.    ViUage  of  Ponea  «.  Oravh 

ford^ 551 

4.<  Hearsay  inadmissible*     Id 551 

6.  Legislative  jonmals;  certificate  of  presiding  officer.  State 
V.  McCUUand 23a 

6.  "Plaintifr  dismissed  suit  against  one  of  the  defendants 
during  trial,  Eeld^  That  contract  stated  was  properly  ad- 
mitted in  evidence  after  sach  dismissal.  Morriasey  v. 
Schindler^ 672 

7.  To  vary  contract  by  parol.    Id..^ 673 

8.  Of  work  and  labor.     Id 673 

9.  In  criminal  charge  of  libel.    Mills  v.  State 575 

10.  Privileged  communications  between  attorney  and  client. 
Bomberg  v,  Hughes 579 

11.  Location  of  corner  of  government  land.  Morrison  v. 
Neff. 135 

12.  In  cases  of  amercement.     Crooker  v.  Melick 227 

13.  In  cases  of  negligence.     City  of  Lincoln  v.  Walker 244 

Bzceptions.    See  Bill  of  Exceptions. 

Bzeoutions. 

1.  Against  garnishee.  B.  A  M,  B.  B.  Co,  o.  Chicago  Lumber 
Co ; 303 

Exemption. 

1.  Ilomestead  exempt  fh>m  debts  prior  to  patent ;  exemp- 
tion continues  in  &vor  of  grantee,  and  he  may  plead  same. 
Baldwin  v,  Boyd 444 

False  Imprisonment. 

1.  Plaintiff  must  prove  criminal  prosecution  to  have  been 
without  probable  cause  and  malicious  by  preponderance 
of  evidence;  but  whero  vrant  of  probable  cause  is  clearfy 
fibown,  and  all  the  facts  and  circumstances  of  the  case  are 
before  jury,  they  may  find  from  the  facts  showing  a  want 
of  probable  cause  that  prosecution  was  malicious.    Casdfeer 

9.  Bice 203 

2.  When  proof  of  real  facts  may  be  shown  for  purpose  of 
showing  want  of  probable  cause  and  malice.    Id 204 

Final  Order. 

1.  An  order  awarding  alimony  pendente  lite  is  not.  Aspinwall 

9.  AapinwaU - 463 

2.  Order  of  county  superintendent  creating,  changing,  and 
dividing  district  is  a  final  order  subject  to  roview.    State 

V,  Palmer 648 
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Foreign  Judgment. 

1.  Held,  Not  to  have  fxdl  force  and  effect.  TeasUr  v.  Engl^ 
hart  &  Cb «...  167 

Forfeiture. 

1.    Of  money  advanced  on  contract.    FmAv.GarrmD 683 

Fraud. 

1.  The  representation  of  a  fact  in  the  fntore,  and  not  a  mere 
promise  vrhich  has  been  acted  upon  and  turns  out  to  be 
false,  will  entitle  the  injured  party  to  the  same  remedies 
aa  fraudulent  misrepresentations  of  an  existing  fact.  Ah- 
bott  V.  AbhoU 603 

2.  Mere  sale  to  relative  of  stock  of  goods  is  not  of  itself  a 
badge  of  fraud.  Such  a  sale  made  in  good  fiuth  upon  suf- 
ficient consideration,  and  not  to  hinder  or  defraud  cred- 
itors, will  be  sustained.    Lininger  v.  fferron.,. 450 

3.  Where  a  bill  of  sale  of  a  stock  of  goods  was  made  to  the 
mother  and  brother  of  the  debtor  to  pay  debts  owing  by 
him  to  them,  Hetd,  That  as  against  other  creditors  the 
grantees  acquired  only  the  right  to  have  a  sufficient 
amount  of  the  goods  sold  to  satisfy  their  claims,  and  the 
balance  was  a  trust  fbnd  for  the  benefit  of  other  creditors, 
and  the  grantees  must  account.     Id 450 

4.  Conveyance  while  suit  is  pending ;  burden  of  proof. 
AtkiriB  V.  Aikins 474 

5.  Promise  in  case  stated,  HM,  Not  within  statute  of  frauda 

De  WiUv,  Boot 667 

Garnishment. 

1.  After  judgment,  under  sec.  249,  Code;  order  of  court  that 
garnishee  pay  amount  due  enforced  by  execution.    B,  dt 

M,  B.  B.  Co,  V.  Chicago  Lumber  Co 303 

2.  Garnishee  in  case  stated,  Heldj  Estopped  to  question 
regularity  o'f  proceedings.    Id 303 

3i    Garnishee,  Heldy  Not  liable  on  fiicts  stated.     Code  v. 

Carlton 328 

Orand  Jury. 

1.    Not  to  be  summoned  unless  judge  direct.    Jones  v.  State,  401 
Guardian  and  Ward. 

1.     Liability  of  guardian  for  negligence  in  care  of  ward. 

Nelson  v.  Johansen 160 

Guardian  Ad  Litem. 

1.  Failure  to  appoint,  where  real  estate  is  sold  by  adminis- 
trator, not  fatal.     McClay  v.  Foxworthy »  206 

Herd  Law. 

1.  Taker  up  acquires  no  lien  unless  he  comply  with  law. 
Deirks  v.  Wielage 176 
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2.  Owner  may  replevy  stock  if  taker  up  refnaes  to  appoint 
his  arbitrator.     Id !....  1761 

Homestead. 

1.  May  be  assigned  by  coTmty  court  on  settlement  of  estate. 
Quthmanv.  Quthman 98 

2.  Tenant  in  common  not  entitled  to  right  as  against  co- 
tenant  for  Talue  of  his  interest.    Lynch  v.  Lynch 586 

Homicide. 

1.  Where  on  a  trial  for  murder  the  defendant  is  found  guilty 
of  a  lower  degree  of  homicide  than  the  highest  degree 
charged  in  the  indictment,  and  on  his  motion  a  new  trial 
is  granted,  the  effect  of  granting  a  new  trial  is  to  set  aside 
the  whole  verdict  and  leave  the  case  for  retrial  upon  the 

same  issues  as  upon  the  first  trial.     Bohanma  v.  8UUe 57 

Housebreaking. 

1.    Evidence.    Selingv.State 548 

Husband  and  Wife. 

1.  Conveyance  by  aged  husband  to  wife  in  trust  for  his  sup- 
port and  that  of  the  family  not  set  aside  because  of  disa- 
greement and  separation  of  x>artie8.  And  if  wife  convey 
to  other  parties,  upon  their  separation,  equity  will  require 
an  accounting,  and  make  such  decree  as  will  protect  intei^ 
ests  of  both  the  husband  and  v^ife.     AtuHn  v.  Austin..,  306, 309 

2.  Where  land  was  conveyed  by  husband  and  wife  by 
warranty  deed  to  trustees  appointed  by  the  will  of  her 
&ther,  for  the  **  sole  and  separate  use  and  benefit*'  of  the 
wife,  etc,  the  consideration  being  derived  firom  the  other's 
estate,  a  provision  in  the  deed  that  the  husband  **  shall 
have  the  right  to  occupy,  farm,  and  control  said  lands  for 
Jter  (the  wife) ''  does  not  create  any  estate  in  him,  where 
there  is  no  fraud.     Peniberton  v.  Pollard 435 

3.  Where  husband  conveys  real  estate  while  wife  is  a  non- 
resident, she  has  no  dower  interest  therein.  Atkina  v. 
Atkins 474 

4.  Conveyance  by  husband  to  defeat  alimony. .  Id 474 

5.  Liability  of  husband  for  libelous  letter  written  by  wife. 
MiUa  V.  State. 575 

Indictment.    See  Infobmation. 

1.     Corrupting  witness.     Chrisman  v.  State 107 

Infant. 

1.  Contracts  of  an  infant,  other  than  for  necessaries,  are 
voidable  only,  and  upon  coming  of  age  he  may  affirm  or 
avoid  in  his  discretion.    Philpot  v.  Sandwich  Manttf^g  Co,    54 

2.  If  an  infant  purchase  personal  property  and  give  his 
promissory  note  therefor,  he  cannot,  upon  arriving  at  the 
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age  of  twenty-one  years,  retain  the  property  and  plead 

infancy  as  a  defense  to  the  note.    Id ~    64 

Information. 

1.  Construction  of  statute  allowing  prosecution  to  be  liy  in- 
formation.   Jones  V.  State 401 

Injunction. 

1.  Liens  to  permit  destruction  of  osage  hedge  fence  by  a 
stranger  to  the  inheritance.     Sappv.  Bdberts 299 

2.  Does  not  lie  to  ei^join  foreclosure  sale  on  ground  that 
court  had  no  authority  to  amend  the  decree.  Gregory  v, 
Tingley 320 

3.  Does  not  lie  to  restrain  payment  to  contractor  for  erec- 
tion of  public  bridge,  after  work  is  completed,  and  con- 
tractor has  incurred  liabilities.     Brown  v.  Merrick  Cbunfy..  356 

Injuries  to  Person. 

OUy  of  Lincoln  V,  OiUHan,, 116 

OUy  of  Lincoln  v,  WdUcer 244 

Johnson  V.  Jf.  P.  B.  B.  Co 691 

Insane. 

1.  Appointment  of  matron  of  Hospital  lies  in  governor. 
InreBoard  of  Public  Lands  andBuUdings 340 

2.  Tax  for  support  (Comp.  Stat.,  Ch.  40)  not  unconstitu- 
tional.   State  V.  Douglas  County 601 

Liability  of  county.     Jd 601 

Instructions  to  Jury.    See  Commissionsbs. 

1.  Where  objection  is  made  that  the  instructions  of  the 
court  to  the  jury  are  not  sufficiently  explicit,  the  remedy 
is  to  request  instructions  which  are  satisfiictory.    B.  V. 

B.  B.  Co,  V.  Fink  89 

2.  Party  dissatisfied  with  instructions,  on  ground  that  they 
do  not  comprehend  the  whole  case  or  go  far  enough,  must 
present  instruction  embracing  the  law  as  he  understands 

it.     Fostv.  Garrow 688 

3.  Not  error  to  refuse  to  repeat;  not  error  to  refuse  to  rein- 
struct  on  same  proposition,  but  with  the  addition  of  a 
clause  limiting  the  force  of  the  instruction  when  such  limi- 
tation would  be  against  the  interest  of  the  party  asking 
the  instruction;  or,  if  error,  it  would  be  error  without 
prejudice.     City  of  Lincoln  v,  GittHan 114 

4.  Should  be  confined  to  issues.     Id 114 

6.     When  upon  a  jury  trial  ^  instruction  is  asked  by  which 

it  is  sought  to  cover  the  whole  case  made  by  the  party  ask- 
ing it,  all  the  essential  elements  of  the  case  should  be  em- 
bodied in  the  instruction,  otherwise  it  is  not  error  to  reAue 
it     Nelson  V.  Johansen 180 
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6.  Must  be  applicable  to  testimony;  restricted  to  actaal 
questions  at  issue.     U,  P.  R,  B,  v,  Ogxhy 639 

7.  Examined  and  HeU^  Not  indefinite.     Qibson  v.  Sullivan..  560 

8.  Kight  to  require  written  instructions  waived  if  no  excep- 
tion taken  at  time  oral  charge  is  given.    Gibson  v.  SuUivan  558 

Insurance. 

1.  Contract  defined;  on  facts  stated, ITeZei,  That  defendant 
was  a  mutual  insurance  company,  and  as  such  must  com- 
ply with  statute  before  transacting  business.  State  v.  Farm- 
ers Benevolent  Association 276 

2.  Not  necessary  for  plaintiff  in  action  on  policy  to  allege 
or  prove  title  to  property  insured.  Western  Ins,  Co,  v. 
Seheidle 495 

3.  Waiver  of  payment  of  premium.     Id 495 

4.  Authority  of  general  agent  to  employ  sub-agent;  evi- 
dence conflicting  on  question  of  employment  must  be  sub- 
mitted to  jury.     Equitable  Life  v.  Brobst 526 

Interest. 

1.  A  party  receiving  flinds  deposited  in  court,  to  which  he 
is  entitled,  is  not  chargeable  with  interest  thereon.  Cress- 
man  V.  WhitaU 508 

Intervention. 

Attorneys  in  action  of  tort  cannot  intervene  and  assert  attor- 
neys*  lien.     AbboU  v,  Abbott 505 

Jail. 

1.     No  bonds  for,  can  be  issued  by  county.    State  v,  Lincoln 

County 283 

Jeopardy. 

1.  Prisoner  in  jeopardy  when  jury  has  been  sworn.  State  v. 
STtuehardt 455 

Judgment. 

1.  The  judgment  of  a  foreign  court  against  a  person  domi- 
ciled in  this  state,  where  it  appears  by  the  record  that  no 
personal  service  of  process  was  had  upon  such  defendant, 
and  that  he  made  no  appearance  to  the  action,  will  not 
have  full  force  and  effect  in  this  state.     Tessier  v.  Englehart 

&  Co 167 

2.  Not  a  lien  upon  equitable  interest  in  real  estate  of  debtor. 
Nesder  v.  Neher 649 

3.  Lien  of  judgment  of  justice  of  peace  of  another  county; 
how  perfected.     Pemberton  v.  Pollard 436 

4.  Amendment  of,  to  contain  correct  description  of  property 
affected,  ffeld,  Proper.     Gregory  v,  Tingley 318 

5.  Transcript  of  judgment  of  county  court  may  be  filed  in 
district  clerk's  ofiice.     Gabon  v.  Gruenig 562 
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6.  Confession;  offer  to  confess;  effect  on  costs.  £o»e  v. 
Feck. 52» 

Judicial  Sale. 

1.  Notice  mnst  be  published  during  the  thirty  days  before 
sale.    Lawsonv.  Gibson 137 

2.  Pnrchaser  not  affected  by  subsequent  opening  of  decree 
under  section  82,  Code.     Wataon  v.  Ulbrich 18^ 

3.  Where  a  decree  is  Tacated  under  section  82  of  the  Code, 
and  an  answer  filed  by  the  defendant  denying  the  facts 
stated  in  the  petition  and  praying  for  a  dismissal  of  the  ao-* 
tion,  the  subsequent  dismissal  of  the  suit  by  the  plaintiff 
will  not  affect  the  title  of  a  purchaser  in  good  faith  while 
the  decree  was  in  full  force.    Id 18& 

4.  Purchaser  must  pay  price  bid;  payment  by  check; 
drawer  stopped  payment;  order  of  court  requiring  pay- 
ment by  purchaser  of  money  in  thirty  days,  Hdd,  Proper. 
Gregory  V.  Tingley 318 

6.  Objections  to  confirmation  must  be  made  in  trial  court 
and  before  the  confirmation .     Gregory  v,  Tingley 32CV 

Jurisdiotion. 

1.  Plea  in  abatement  to  jurisdiction  of  court  must  present 
an  issue  of  fact;  it  cannot  arise  by  implication.     Guthman 

o,  Guthman •.  104 

2.  Titles  to  real  property  acquired  under  proceedings  of 
courts  having  jurisdiction  cannot  be  attacked  in  collateral 
proceedings.     Trvmblev.  Williams 144 

3.  Equity;  fundamental  principles.     Tatrov.Tairo 399 

4.  Of  couniy  board  of  supervisors  in  removal  of  county  of- 

,    ficers.     State  V,  Saline  County 422 

Juror. 

1.  Opinion  founded  on  newspaper  reports  does  not  disquali- 
fy.    Bohananv.  State 57 

Justice  of  Peace. 

1.  In  action  on  note,  note  itself  is  a  sufficient  bill  of  par- 
ticulars.    JPhcsnix  Ins.  Co.  V,  Lemke 184 

2.  If  note  is  in  possession  of  justice  and  no  affidavit  filed 
by  defendant  or  denying  its  execution,  nor  any  defense  to 
action,  justice  may  render  judgment  on  it,  though  plain- 
tiff fail  to  appear.     Id 184 

3.  Jurisdiction  in  suit  on  note  to  extent  of  |200.  Strang  v, 
Kridcbaum 365 

4.  Where  attachment  is  brought  before  justice  against  non- 
resident, and  his  property  attached  and  sold;  justice  will 

•be  liable  if  cause  of  action  is  not  founded  on  contract, 
judgment,  or  decree.     Wright  v.  Eoiuis Si34 
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6.    Judgment ;  how  made  lien  on  real  estate  in  another  oonntj. 

Pemherlonv.  Pollard .- 436 

6.     Control  of  records;   estopped  by  record  he  has  made. 

Adams  v,  Thompson 544 

Iiands^Fublic. 

1.  Original  location  of  section  comer;  how  determined. 
Morrisfm  v.  Neff. 133 

2.  Recitals  in  patent  of  U.  S.     Baldwin  v.  Boyd 444 

3.  Exemption  from  debts  prior  to  patent.     Id 444 

Larceny. 

1.  Possession  of  goods  stolen  presumptive  evidence  of  theft. 
MeLainv,  SUUe 158 

Itegislatnre. 

1.    Power  in  levying  taxes.    8UsU  v.  Douglas  Oowniy,^ 607 

Libel. 

1.  A  libelous  charge  made  by  A  against  B  contained  in  a 
letter  written  and  mailed  in  this  state  to  G,  residing  in  an- 
other state,  is  sufficient  to  render  A  liable  in  this  state  for 
the  offense.     MiUs  v.  State. 575 

2.  Liability  of  husband;  evidence.    Jd 575 

Lien.    See  Judgment.    Mechanic's  Lien. 

Laborer  on  railroad;  attachment  and  garnishment  in  case 
stated.     Codev.  Carlton 328 

Lien  of  Attorney. 

1.  An  attorney  is  not  entitled  to  a  lien  before  judgment 
upon  a  cause  of  action  for  tort,  which  in  case  of  the  death 
of  the  parties  would  not  survive.     AbboU  v.  AbhoU 503 

Limitation  of  Actions. 

1.  Limitation  of  one  year  within  which  action  may  be  re- 
viewed does  not  apply  to  judgment.  Siinter  v.  Leahy  &  Go,,    81 

2.  The  statute  prescribing  time  within  which  a  civil  action 
may  be  brought  under  the  code  of  civil  procedure  has  no 
reference  to  time  vnthin  which  delinquent  taxes  may  be 
collected  by  digress,  and  is  not  applicable  thereto.    Price 

V.  Lancaster  County 199 

3.  Statute  does  not  run  against  tax  lien  until  title  acquired 

by  tax  deed  has  failed.     Otoe  County  v.  Mathews 466 

4.  Not  interposable  by  third  party,  but  grantee  may  set  up 

an  exception  his  grantor  might  have  done.  Baldwin  v.  Boyd,  449 

Liquors. 

1.  Pauper  dcipendent  for  support  on  relative  may  maintain 
action  for  loss  of  such  support  against  liqnor  seller  selling 
liquor  which  caused  death  of  such  relative.    MoClay  o. 

Worrell 44 

46 
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2.  Joint  defendants  entitled  to  no  more  peremptory  chal- 
lenges than  where  action  is  against  a  single  defendant.  Id.,    44 

3.  Each  person  famishing  the  means  of  intoxication  is  lia- 
ble, severally  and  jointly,  for  legal  damages  resulting  from 
such  intoxication,  whether  it  be  the  first  or  last  glass.    Id.,    62 

4.  Not  necessary  to  recovery  that  death  or  damages  should 
be  natural  and  logical  result  of  the  act  of  famishing  the 
liquor,  or  that  the  traffic  of  the  seller  should  be  the  proxi- 
mate cause.     Id M    62 

6.  "  Slocumb  law  "  constitutional;  legislature  may  require 
that  licensee  shall  be  a  resident  of  the  state.  Mette  v.  Mc' 
QucJcin 323 

6.  Provisions  of  statute  relative  to  hearing  of  remonstrance 
against  issuance  of  license  are  mandatory.  State  v.  Reynolds,  431 

7,  Upon  an  application  for  a  mandamus  to  compel  the  ap- 
pointment of  a  time  for  the  hearing  of  a  remonstrance  it  is 
no  defense  to  allege,  nor  will  this  court  inquire  as  to,  the 
fitlsity  of  the  facts  alleged  in  the  remonstrance.  It  is  suffi- 
cient if  one  is  filed.    Id 431 

Malicious  Prosecution. 

1.  When  right  of  action  accrues.     CkuAeerv,  Bice., 203 

2.  Probable  cause;  proof  of  notice.    Id 203 

Mandamus. 

I.  Gbnebal  bule: 

1.  Court  will  not  pass  upon  constitutionality  of  law  relative 
to  justices  of  peace  in  Omaha,  on  application  for  mandamus 
to  compel  county  board  to  call  election,  8UUe  v,  Dimglas 
County 606 

II.  Wbit  lies; 

1.  To  compel  board,  authorized  to  issue  liquor  license,  to 
appoint  a  day  certain  for  hearing  remonstrance.  State  v. 
Reynolds 431 

2.  To  compel  county  clerk  of  Otoe  county  to  issue  notices 
of  election  to  include  office  of  judge  of  second  districts  State 

V.  Stevenson 416 

3.  To  compel  county  board  to  act  upon  a  complaint  against 

a  county  officer.    State  v.  Saline  County 423 

4.  To  compel  school  officers  to  allow  children  to  attend  sdiool 
in  district  to  which  land  of  parents  has  been  attached  by 
order  of  county  superintendent.    SUO/S  v.  Palmer 644 

III.  Wbit  does  not  lie: 

1.  To  compel  board  o/  educational  lands  and  ftmds  to  award 
lease.    State  v.  SeoU 697 

2.  To  compel  county  clerk  of  Nance  county  to  insert  in  no- 
ticee  of  election  the  office  of  register  of  deeds.  State  v.  Mo- 
CleOand 236 
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Marshaling  Seoorities.    Traphagenv.Irmn^ 196 

Maxims. 

1.     De  ininibus  non  carat  lex.    State  v  Steoefuon^ 431 

Mechanic's  Lien. 

1.  Foreclosure;  case  stated  and  remanded  to  district  court 
to  acUust  equities  between  parties.    L^nv,  Paine  <&  Oo„.  029 

Minor.    8ee  Infant. 

Mistake. 

1.     In  description  of  property  corrected.     Cox  v.  EtUworlh.^  667 

Mortgage— Chattels. 

1.  Execution  before  payment;  title  of  mortgagor,  so  far  as 
mortgagee  is  concerned,  relates  back  to  date  of  purchase. 
Peten  v,  Ptsrsona 191 

2.  Where  the  property  was  described  in  a  chattel  mortgage 
as  *'one  bay  horse  ei^t  years  old,  weight  about  1,200," 
and  it  was  stated  in  the  mortgage  that  the  mortgagor,  who 
was  a  resident  of  the  county,  was  ''  lawfully  possessed  of 
said  goods  and  chattels,"  Heldj  Sufficient  to  put  a  pur- 
chaser on  inquiry.     Id 191 

3.  Transfer  of  part  of  property  by  consent  of  mortgagee  in 
payment  of  debts  of  mortgagor  will  not  of  itself  render  mort- 
gage fraudulent  and  Toid  against  creditors.  Chicago  Lum- 
ber Co,  V.Fisher 334 

4.  Property  not  subject  to  sale  on  execution  against  mortga- 
gor; remedy  by  garnishee  process  or  such  proper  proceeding 
as  would  reach  the  interest  of  mortgagor  after  debt  due 
mortgagee  was  paid.     Id 334 

5.  When  replevin  lies  in  favor  of  mortgage.  Lorton  v. 
Fowler 224 

Mortgage— Beal  Estate. 

1.  Conveyance  of  real  estate  by  minor  to  father;  mortgage 
afterwards  given  will  not  disaffirm  deed;  mortgage  given 
by  father  foreclosed  after  son  has  attained  his  majority,  he 
being  a  party  to  suit,  bars  son  and  all  persons  claiming  un- 
der, him;  and  where,  during  the  pendency  of , the  suit  to 
foreclose  the  mortgage  executed  by  the  father,  the  son  exe- 
cutes a  mortgage  to  a  third  party,  such  third  party  will 
also  be  barred  by  the  foreclosure  proceedings.  Buchanan  v. 
Qrigga 121 

2.  Grantee  of  mortgagor  may  avail  himself  of  bar  of  statute 

of  limitation  if  mortgagor  could.    Baldwin  v,  Boyd 448 

Mortgage. 

1.    Record;  how  fiur  notice.     Traphagen  v.  Jrwm.. 196 

Mnrder.    See  Chimin al  Law.    Homicide. 
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1.     Evidence  teoding  to  lower  grade  of  homicide  shonld  be 

submitted  to  jury.     Farriah  v.  State 405 

Hegligence.    See  Railboads. 

1.  Is  a  question  for  JU17.     City  of  Lincoln  v,  GiUilan 116 

Johnson  V.  M.  P.  R,  R.  Co 691 

2.  If  slight  negligence  of  plaintiff  contributes  to  alleged  in- 
jury, defendant  not  liable.     Id 117 

3.  Accident  to  employe  of  railroad  on  Sunday ;  railroad  not 
exonerated.     Johnson  v.  M,  F.  R.  R.  Co 691 

4.  If  defendant's  negligence  contributes  in  a  large  degree, 
along  with  the  act  of  God,  in  causing  the  loss  sustained  by 
the  plaintiff,  defendant  is  liable  in  damages  for  the  addi- 
tional damages  sustained  by  plaintiff  by  reason  of  such 
negligence  of  the  defendant.  R,  V.  R,  S.  v.  Fink  <& 
Wykoff 89t 

5.  Where  plaintiff  can  prove  his  case  without  disclosing  any 
negligence  on  his  part,  contributory  negligence  is  a  matter 
of  defense,  the  burden. of  proving  it  being  on  the  defend- 
ant.    City  of  Lincoln  V.  Walker 244 

6.  To  be  guilty  of,  is  to  &il  to  discharge  a  duty.  Holmea  v, 
Irwin 317 

Non-suit. 

1.     Not  proper  in  criminal  prosecution.     State  v.  Shuchardt..  455 
Officers. 

1.    Must  perform  work  for  compensation  allowed  by  statute. 

Bayhav.  Webster  County 131 

Parent  and  Child.    See  Mobtgage,  1. 
Partition. 

1.  Jurisdiction  of  court.     Lynch  v.  Lynch 586 

2.  Case  stated,  and  J76/(f,  1st,  That  where  one  of  the  shares 
was  attached  to  the  shares  of  the  defendant  without  objec- 
tion, a  judgment  making  the  value  of  such  share  a  lien  on 
the  defendant's  portion  was  not  erroneous.  2d,  That  a 
balance  due  irom  the  defendant  for  rents  and  profits  ap- 
propriated by  him  might  be  enforced  against  his  interest 

in  the  property.     Id 586 

3.  Where  the  premises  are  incapable  of  a  fair  division,  the 
court  has  power  to  award  a  pecuniary  compensation  to  one 

of  the  parties  for  equality  of  partition.    Id 586 

Partnership. 

1.  Question  involving  pai'tnership  relation  and  found  by 
jury  not  to  exist;  Held,  That  finding  would  not  be  dis- 
turbed.    Farmelev,  Conn 288 

2.  Real  estate  purchased  by  a  firm  with  partnership  funds, 
and  for  the  use  of  the  partnership,  is  the  property  of  the 
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firm  although   the  conveyance  be  made  to  one  of  the 
parties.    Smithv.  Jones 481 

3.  The  property  of  an  insolyent  partnership  will  be  applied 
in  the  first  instance  to  the  payment  of  debts  due  the  part- 
nership creditors  in  preference  to  the  creditors  of  the  indi- 
vidual members  of  the  firm.    Id 481 

4.  Where  a  firm  is  insolvent  the  partners  cannot  by  a  sale 
to  one  partner  of  their  interest,  three  days  before  an  as- 
signment for  the  benefit  of  creditors  is  made,  divest  the 
proi>erty  of  its  partnership  character  so  as  to  defraud  part- 
nership creditors.    Morehead  v.  Adams 570 

5.  Petition  in  action  against.     Morrissey  v.  Schindler 672 

Payment. 

1.     Taxes  in  unorganized  comities.  Fremont,  etc,,  B.  JS,  Co.  v. 

Brown  County 616 

3.     Relied  on  as  a  defense  mnst  be  plead.     Van  Bmhirh  v. 

Chandler -. 584 

Personal  Injuries.    See  Damages.    Negligekcb. 
Petition. 

1.  Amendment  after  judgment  to  contain  a  correct  descrip- 
tion of  property,  Held,  Proi)er.     Gregory  v.  Tingley 318 

2.  In  action  on  note.     Spellmanv,  Frank 110 

3.  To  recover  oh  insurance  policy.  Western  Insurance  Co. 
v.Scheidle 499 

4.  In  action  of  ejectment     UppfdU  v.  Nelson 534 

6.  Against  partnership.  Morrissey  v.  Schindler 672 

6.    In  action  on  contract.     Fost  v,  Garrow «  683 

Pleadings. 

1.  Amended  pleadings  properly  certified  in  transcript  pre- 
sumed to  have  been  properly  filed  below,   Johruion  v,  M.  P. 

B,  B,  Co 690 

2.  Amendment  of  petition  in  supreme  court.  Homan  v, 
Steele,  Johnson  <&  Co 652 

Practice  in  Supreme  Court.    See  Coubts— Supbeme.. 
Precinct  bonds  for  bridge  between  adjoining  counties,  Held, 

Good.     Brown  V,  Merrick  County 356 

Presumption. 

1.  As  to  verdict  of  jury.    Farrish  v.  State 416 

2.  Of  innocence.    Chaplin  v,  Lee 443 

3.  Of  death  th>m  absence  and  from  circumstances.  Cox  v. 
Ellsworth 664 

Principal  and  Agent. 

1.  Purchase  by  agent  of  real  estate  for  his  own  benefit. 
Stettnischev.  Lamb 619 

2.  General  agent.     Equitable  Life  v.  Brobst 528 
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Principal  and  Surety. 

1.    Liability  of  Biirety  on  recognizance.    Ki$ig  v.  State 375 

Quo  Warranto. 

1.     Judgment  of  onster  rendered  against  defendant.    State 

V,  Farmers  Benevolent  Association 27ft 

Bailroads. 

1.  Before  road  can  appropriate  right  of  way  by  entering 
npon  land  and  constructing  its  road  across  the  same, 
damages  must  have  been  appraised  and  amount  there- 
of paid  to  the  landowner  or  deposited  with  the  oonnty 
judge.  If  the  damages  are  not  awarded  and  deposited  ihe 
corporation  is  liable  in  trespass.     B.  F.  B,  B.  Co.  v.  Fink..    82 

2.  Statutory  mode  of  acquiring  right  of  way  and  ascertain- 
ing damages  therefor  is  exclusive  as  to  manner  of  assess- 
ing the  value  of  the  land  taken  with  damages  to  residue  of 
tract,  but  does  not  include  damages  to  the  possession 
caused  by  the  wrongful  entry  upon  the  land  before  con- 
demnation.    Id 8a 

3.  The  measure  of  damages  in  such  cases  does  not,  before  the 
award  of  the  commissioners,  include  the  value  of  the  laud 
taken.     Id,, 82 

4.  Not  liable  for  iigury  to  horse  on  facts  stated.     B.  d-  M. 

B,  B.  Co.v,  Shoemaker 369 

5.  Statute  relative  to  injury  to  stock  construed;  ffdd,  That 
injury  must  be  caused  by  actual  collision;  consequential 
damages  resulting  from  fright,  etc.,  not  embraced  in  stat- 
ute.    Id ^  369 

6.  Liability  for  killing  horses;  negligence  of  owner  in 
allowing  horses  to  escape  no  defense.  B.  <&  M.  B.  B.  Co.  v. 
Webb 215 

7.  Damages  to  animals;  instructions  misleading.     27.  P.  By. 

V.  Ogilvy 643 

8.  Liability  of  railroad  for  accident  to  employe  on  Sunday. 
Johnson  v.  M.  P.  B.  B.  Co 691 

9.  l)uty  to  maintain  stations,  etc. ,  at  points  where  necessary. 
State  V.  B.  V.  B.  B.  Co 512 

10.  Taxes  in  unorganized  counties.    Fremont^  etc.,  B.  B.  (h. 

V.  Brown  County 516 

Eeal  Estate. 

1.  Iig unction  lies  to  prevent  destruction  of  osage  hedge 
fence  by  stranger  to  inheritance.     Sapp  v.  Boberis 299 

2.  Mistake  in  description  will  be  reformed  by  court  of 
equity.     Cox  v.  Ellsworth. 667 

3.  Title  by  adverse  possession.    Stettnisehe  v.  Lamb 619 

4.  Possessions  tacked,  when.     Id 619 

6.     Purchase  by  agent.     Id 619 
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Beoognizance. 

1.  Definition  of ;  becomes  an  obligation  of  record  when  re- 
turned by  justice  of  peace  to  clerk  of  district  court,  and  by 
him  recorded.     King  v.  State 375 

2.  Signing ;  need  not  be  entered  on  docket  of  justice.     Id.  375 

3.  Principal  in,  not  appearing  because  of  arrest  and  impris- 
onment in  another  state  for  a  crime  committed  there,  Hddf 

No  defense  to  action  against  sureties.     Jd 375 

4.  The  fs^t  that  the  complaint  upon  which  principal  was 
arrested  was  defective  is  no  (defense  in  action  upon  recogni*- 
zance  after  forfeiture.     Id 375 

6.  Given  under  Ch.  37,  Comp.  Stat.,  binding  on  surety, 
though  not  recorded  in  docket  of  justice  of  peace.    State  v. 

Moran 536 

Beoord. 

1.    Of  conveyance ;  how  far  constructive  notice.     Trapha^ien 

V.  Irtoin 195 

Begister  of  Deeds. 

1.    Act  unconstitutional.     State  v.  McClelland :.  236 

Bemedies. 

1.    Power  of  Legislature.   Atkins  v,  Atkins 474 

Bemoval  of  County  Officers. 

1.  Jurisdiction  of  County  Board  in  counties  under  town- 
ship organization.    State  v.  Saline  County 423 

Beplevin. 

1.  Where  defendant  is  rightly  in  possession  <^  property 
plaintiff  must  demand  possession  before  bringing  replevin, 
otherwise  defendant  will  not  be  liable  for  costs.  Peters  v. 
Parsons 191 

2.  A  mere  denial  by  defendant  of  facts  stated  in  the  peti- 
tion is  not  an  as^rtion  of  ownership  of  the  property,  and 
does  not  waive  demand  where  such  demand  is  necessary 
before  bringing  suit.     Id 191 

3.  Answer  containing  an  allegation  that  the  property  was 
not  unlawfully  detained  by  the  defendant,  nor  was  plain- 
tiff entitled  to  the  immediate  possession  thereof,  states  a 
defense  and  is  not  demurrable.  B.  &  M,  JR.  B.  Co.  v. 
Young  Bear 492 

4.  Damages  for  detention  of  property.    Bomber g  v.  Hughes,  579 

5.  Lies  at  suit  of  assignee  of  creditors  to  obtain  possession 

of  property  attached  by  creditors.     Wells  v.  Lamb 352 

6.  Lies  in  favor  of  mortgagee  of  chattels  against  attach- 
ment creditor,  when.     Lorlonv,  Fowler 224 

Bevivor. 

1.  Of  judgment  may  be  had  in  county  court  Hunter  v. 
Leahy  <St  Co 80 
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2.  Limitation  of  one  year  within  which  action  may  be  re- 
yived  does  not  apply  to  jadgments.    Id 81 

Boads  and  Bridges. 

1.  Advertisement  for  bids  for  bridges;  selection  of  paper  to 
advertise  in.     Broicn  v.  Merrick  €Jotiniy 355 

2.  Bridges  between  adjoining  coonties  ;  precinct  bonds.  Id.,  355 

3.  Erection  and  repair  ;  discretion  of  County  Board.  '  Id..,  355 

4.  Injunction  does  not  lie  to  restrain  payment  to  contractor. 

Id , 355 

Sale. 

1.     Ontract  for  sale  of  cattle ;  evidence  ;  tender.     Post  v, 

Oarrow 682 

Schools. 

1.  Attaching  parts  of  territory  to  districts  for  purpose  of  af- 
fording school  privileges  to  children  ;  duty  of  connty 
superintendent.     State  v.  Palmer. 644 

School  Land. 

1.  Award  of  lease  by  board ;  discretion  not  subject  to  con- 
trol by  mandamus.      State  v,  ScoU 697 

2.  Public  letting ;  highest  bidder  refnsing  to  accept  lease 
and  pay  amount  due  not  entitled  to  lease  on  lower  bid. 

Id 597 

Set-Off. 

1.     Allowed,  when.     Tessier  v.  Englehart  <ft  Co 167 

Sheriff. 

1.     Amercement  nnder  sec.  513,  Code.     Orooker  v.  Bfdick 227 

Slander. 

1.  General  rules  dassiiying  words  that  are  actionable. 
Chaplin  v.  Lee 441 

State  and  State  Officers. 

1 .  Appointment  an d  removal  of  officers  of  state  institntioiis. 

In  re  Board  of  Public  Lands  and  Buildings 340 

2.  Mandamus  does  not  lie  to  compel  award  of  lease  for 
state  lands.     State  v.  ScoU 597 

Specific  Performance. 

1.  Acceptance  of  part  payment  waives  condition  as  to  de- 
faults then  existing.    Paulman  v.  Cheney 392 

2.  Ontract  provided  that  upon  the  payment  of  one-half 
of  purchase  money  vendor  should  execute  deed  to  pur- 
chaser, and  take  a  mortgage  upon  the  land  conveyed,  to 
secure  the  unpaid  purchase  money,  Meldy  Thnt  a  decree 
that  the  vendee  pay  the  entire  purchase  price  at  the 
time  of  the  execution  of  the  deed  would  not  be  set  aside 
on  behalf  of  the  vendor^  unless  there  are  special  reasons 
why  he  should  not  i-eceive  the  money.    Id 392 
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3.  Answer  oonstmed  and  held  no  defense.  Eian9(m  v.  Leh- 
man   564 

Btatutes. 

1.  A  statute  will  not  be  considered  repealed  by  implicatioB 
unless  the  repugnancy  between  the  new  provision  and  the 
former  statute  is  plain  and  unayoidable.    Lamon  v,  Qibaon^  187 

2.  Construction;  general  rule.    King  v.  Siate 879 

Btatutes  Cited  and  Construed. 

BKVISED  STATUTES,   1866. 

Counties,  ch.  9.    State  v.  Saline  Covmty 437 

GENERAL   STATUTES,   1873. 

Attorney's  fee,  p.  98.    Sedgwick  v,  Dixon 647 

, .    Hand  v.  PhiUipe 594 

-Counties,  p.  234.    State  v,  Lincoln  County 287 

,  p.  241.    StaU  V,  Saline  County 427 

Reyenue,  see.  50,  ch.  66.     Otoe  County  v.  Mathewa 468 

, , .    StaU  V.  Cain 634 

LAWS,  1877. 

Fees  for  tax  list,  p.  46.    Bayha  v.  Wdater  County 132 

Warrants,  ftmding,  p.  219.    State  v  Babeock. 142 

LAWS,  1879. 
Attorney's  fees,  p.  78.    Hand  v,  PhiUips 594 

CX)MPILBD    STATUTES,   1881  AND  1885. 

Apportionment ;  district  judges.    State  v.  Stevenwn 417 

Attorney,  sec.  8,  ch.  7.    Sayre  v,  Thompson 42 

Bastardy,  sec.  1,  ch.  37.     State  v.  Moran 537 

-Cities  second  class,  sec.  31,  ch.  14.     City  of  Lincoln  o.  QU- 

Wan 120 

-^ ,  sec.  80,  ch.  14.     VOlage  of  Fonea  v.  Crawford^ 555 

Oorporation,  ch.  16.       State  v.  Farmers  Benevolent  Aeeoda- 

tUfn 276,  282 

,  sees.  97,  100,  ch.  16.    B.  V.  B.  B.  Co,  v.  Fink 85 

Courts,  ch.  19.    Laneonv,  Gibson 140 

,  sees.  54,  55,  ch.  19.     Oibson  v.  SuUivan 560 

<>)urts— county,  ch.  20.     U,  P.  By.  v,  OgHvy 640 

,  sees.  10, 11,  ch.  20.     Spellman  v,  Frank 112 

,  sec.  18,  ch.  20.    Cabohv.  Oruenig 562 

,  ch.  20.    Id 563 

,  sec.  39,  ch.  20.     Tnmhle  v.  Williams 152 

Counties,  ch.  17.     Broumv,  Merrick  County 362 

,  sec  21,  ch.  18.    State  v.  Saline  County 427 

,  sees.  67-69,  ch.  18.     Id 428,  430 

,  132,  ch.  18.    State  v.Babcock 142 

,  sees.  146,  147,  ch.  18.    Fremont^  ete.^  B.  B,  Co,  v.  Brown 

County 522 
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Gonnties,  art.  II.,  ch.  17.    Id 623 

,  sees.  25, 26-31,  ch.  18.     StaU  v.  Lincoln  County 284-286 

Damages,  ch.  21.    JohMon  v.  if.  P.  jS.  B.  Co 699 

Decedents,  sec.  8,  ch.  23.     Guihman  v.  ChOhman. 103 

y  sec.  20,  ch.  23.    Aikinav,  AtHna 474 

,  sees.  187,  189,  ch.  23.     Tnmblev,  WiUiama 148 

,  sec.  190,  ch.  23.     Id ^  149 

,  sees.  76,  119,  ch.  23.     MeClay  v,  FoxwoHhy 297 

Divorce  and  alimony,  sees.  4  a,  (,  ch.  26.    Atkins  v.  Atkina,,  474 

,  sec.  33,  ch.  25.     Tairo  v.  Tairo 397 

Dower,  sec.  12,  ch.  33.    Id 399 

Election,  sec.  7,  ch.  26.     State  v.  Douglas  County 506 

Frauds,  ch.  32.     DeWiU  v.  Soot 667 

,  sec.  17,  ch.  32.    Atkins  v,  Atkins 476 

,  sec.  11,  ch.  32.     Lorton  v.  Fowler 225 

Herd  Law,  art.  III.,  ch.  2.    Deirks  v.  Weaage 178 

Homestead,  s^c  17,  ch.  36.     Quthman  «.  OuiJman 106 

Insane,  sec.  6,  ch.  40.    In  re  Board  of  FubUe  Lands  and  BuUd- 

ings .' ^  343 

,  sec.  10,  ch.  40.    Id 344 

,  sees.  23,  27,  47,  48.    State  v,  Douglas  County, 

607,  609,  610,  611,  612 

Insurance,  ch.  43.    Stats  v.  Farmers  Benevolent  Ass^n 276,  282 

IdqnoiB,  ch.  50.    MeClay  v.  WorrdL 43 

, .     Mettev.  MeQuekin 324 

,  sec.  3,  ch.  50.     StaU  v,  Reynolds 433 

Paupers,  sec  1,  ch.  67.    MeClay  v,  Worrell 47 

BaUroads,  sec.  1,  ch.  72.    B.  A  M,  B.  B.  Co,  v.  Wel^ 217 

,  sees.  1,  2,  ch.  72.     B.  dt  M.  B.  B,  Co,  v.  Shoemaker 372 

,  sec.  72  et  seq,,  ch.  16.     Stale  v.  B.  V.  B.  B.  Co 512 

Begister  of  deeds,  sees.  77  o-d.    State  v.  MeCleOand 237 

, .     State  V,  Stevenson 421 

Remoyal  of  county  officers,  art.  n.,  ch.  18.    State  v.  Saline 

County 427,428 

JRevenue,  sec  77.,  ch.  77.     State  v,  Douglas  County 611 

,  ch.  77.     State  V.  Cain 634 

,  sees.  109,  113.     Id 637 

— ,  sec.  131,  ch.  77.    Boberts  ti.  Adams  County 473 

,  ch.  77,     Bayhav.  Webster  CourUy 133 

,  sec.  164,  ch.  77.     State  ».  Babcock 222 

,  sees.  144,  145,  ch.  77.     Price  v,  Lancaster  County 201 

Boads,  sees.  84,  85,  ch.  78.     Brown  v.  Merrick  County,.,. 359 

,  sees.  87,  88,  ch.  78.    Id '. 360 

Schools,  sec.  4,subdiy.  I.,  ch.  79.    State  v.  Palmer. 648 

State  officers,  art  VII.,  ch.  83.     In  re  Board  of  Public  Lands 

and  Buildings 341 
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Civil  Code. 

Amercement,  sec  513.     Crooker  v.  MeUek, 229 

Appeal,  eec.  G75.    AspinwaUv,  AspimoaXL 464 

Attachment,  sec  198.     Tesaierv.  Englehari  A  Co,^ 169 

,  sec.  212.     WeUs  v.  Lamb 354 

,  sec.  2a5.     Id r. 354 

Bill  of  exceptions,  sec  311.     Morehead  v.  Adam8 571 

Conflimation  of  sale,  sec.  498.     Lawson  v.  Oibson 140 

Counter-claim,  sec.  101.    Tessier  v,  Englehari  dt  Co 172 

I^ectment,  sees.  626,  627.     VppfaU  v.  Nelson 533,  534 

Final  order,  sec.  580.     State  v.  PaXmer 648 

^— ,  sec.  581.    AtpintDdllv,  Aspinwall 464 

Gamisbment,  sec  249.  B.  A  M,B,B,Co,v.  Chicago  Lumber  Ch.  304 

,  sees.  221,  249.     Id, 204 

Judgment,  sees.  561,  662.     Pembfirtonv,  PoUard 439 

— ;  transcript,  sec.  429.    Id 439 

;'lien,  sees.  477,  561,  562.    Neaderv.  Neher 650 

,  sec.  429.    Morrissey  V,  Schindler 677 

Jurors,  sees.  660-662.    Jones  v.  State 402 

Justice  of  peace,  sec  1100.   Strang  v.  Krickbaum :;G5 

,  sec  1100a.     Phcenix  Ins,  Co.  v.  Lemke l"^a 

Mandamus,  sec  645.    State  v.  Saline  County 426 

Offer  to  confess  judgment,  sec  570.    Base  v.  Peck 531 

,  sec  665.     Id 531 

,  sec  1004.     Id ^  532 

Opening  judgment,  sec  82.     Watson  v,  Ulbrich 189 

Partition,  sees.  814,  815.     Lynch  v.  Lynch 592 

Petition,  8ec.'124.    Post  v.  Oarrow 686 

Beyivor  of  actions,  sec  466.     Hunter  v.  Leahy  4t  Co 81 

Beyiyor  of  judgment,  sec  473.    Id 81 

Sale  on  execution,  sec  497.    Lawson  v,  Gibson,, '„„  138 

Witnesses,  sees.  328,  333.     Bomberg  v.  Hughes, 582 

Criminal  Code. 

Appeal,  sec  324.    King  v.  State 381 

Corrupting  witness,  sec.  164.     Chrisman  v.  State 109 

Discharge  of  jury,  sec  485.     State  v.  Skuehardt 457 

Housebreaking,  sec  51.    Selingv,  Slate 549 

Manslaughter,  sec  5.     Parrishv,  State 407 

Murder,  sec  3,  4.     Bohanan  v.  State 64 

New  trial,  sec  490.  •  Id 70 

Prosecotion  by  information,  sees.  578-585.    Jones  v.  State..,,  402 

Beoognizance,  sees.  298,  303, 306,  307.    King  v.  State 379,  380 

,  sec  383.    Id 382,  383 

Sunday;  work  and  labor,  sec  241.    Johnson  v,  M,  P, B.  B,  Co.  700 

Verdict,  sec  489.    Bohanan  v,  StaU 64 

, .     Parrishv.  State 415 
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Sunday. 

1.  Time  for  performance  of  contract.    Po9t  v.  Oarrow 682 

2.  Liability  of  railroad  for  accident  to  employe  working  on 
Sunday.    Johnson  v.  M,  P.  R.  B 691 

TTaxes. 

1.  County  not  liable  for'taxes  paid  by  treasurer  to  state, 
school  districts,  etc.,  even  if  such  taxes  were  illegally  levied. 
Price  V,  Lancaster  County 199 

2.  Limitation  in  Civil  Code  not  applicable  to  time  within 
which  taxes  may  be  collected  by  distress.     Id 199 

3.  Commissioners  of  county  may  purchase  real  estate  for 
taxes  due  thereon.    State  v.  Cain 635 

4.  Purchase  by  county  commissioners ;  issuance  of  certificate ; 
redemption;  foreclosing  lien«     Otoe  County  v,  Mathews 466 

5.  Limitation  against  tax  lien.     Id 466 

'6.  Foreclosure  of  tax  lien  objections  as  to  manner  of  as- 
sessment, levy,  etc.,  not  considered.     Id 466 

7.  Sale  by  treasurer  of  land  not  liable  to  taxation,  and  upon 
which  no  taxes  are  due,  purchaser  may  recover  of  county 
amount  paid  by  him  with  interest.  Roberts  v,  Adams 
Cownty^ 477 

8.  Under  statutes  now  in  force  (Jan.,  1884)  county  treasurer 
has  no  authority  to  seize  and  sell  personal  property  for  real 
estate  taxes.    State  v.  Cain 631 

9.  Insane;  levy  of  tax.     State  v.  Douglas  County^ 601 

10.  In  unorganized  counties.  Fremont,  etc,,  R,  R.  Co.  v. 
Brown  County 516 

TTenant  in  Common. 

1.  Right  of  homestead.    LyiMhv.  Lynch 586 

2.  Partition.    Id 586 

Tender. 

1.    In  case  stated,  Mdd,  Not  necessary  to  prove.     Post  v.  Gar^ 

row 683 

Tort. 

1.     Attorn^  not  entitled  to  lien  before  judgment.    Abbott  r. 

Abbott 503 

Treasurer— County. 

1.    Commissions  for  collecting  money  due  state  as  proceeds 

firom  sale  and  leasing  school  lands.     State  v,  Babcock  ^ 222 

Trespass.    See  Bbal  Pbopesty,  1. 
Trial. 

1.     Questions  of  fact  for  jury.     Parmele  v.  Conn 289 

iSfojRp  V.  Roberts 299 

Sdinff  V.  State 548 

Oihmn  v.  SuUiran 558 

Ca,il<rr  v.  Klce 203 
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2.  Conclnsion  dra^n  from  nndispnted  facts  is  a  qnestion  for 
the  jury,  and  not  for  the  court.     City  of  Lincoln  v.  GiUUan^  114 

d.    Negligence  is  a  question  for  jury.    Id 116- 

John»mv,  Jf,  P.  B.  B.  Co 691 

4.  Validity  of  assignment  for  creditois  put  in  issue  by  plead- 
ings and  proof  should  be  submitted  to  jury. .  Morehead  v, 
Adams 673 

6.  Evidence  tending  in  any  degree  to  support  plaintiff's 
petition  must  be  submitted  to  jury.  Johnson  M,  P,  B.  B. 
Co 69a 

6.  Amount  of  damages  recoverable  under  Ch.  21,  Comp. 
Stat.,  is  question  for  jury.     Id 690^ 

7.  Where  the  answer  is  a  general  denial,  and  the  testimony 
of  the  witnesses  disagrees  as  to  the  amount  of  damages,  an 
instruction  that  "the  qnestion  of  amount  of  damages 
scarcely  requires  much  attention,  since  in  the  trial  the  de- 
fendant has  made  no  contest  thereon,"  is  erroneous.    B. 

r.  B.  B.  V,  Fink  A  Wykoff 89 

8.  Dismissal  of  action  as  to  one  defendant  during  trial  not 
a  bar  to  proceeding  against  other  defendants.  Morrisaey  v. 
Schindler 672 

9.  Wben  answer  admits  cause  of  action,  pleads  payment, 
but  no  evidence  on  trial  to  establish  defense,  court  should 
direct  a  verdict  for  plaintiff.     Osborne  ^  Co,  v  Kline 344 

10.  Opening  and  closing  argument.    Id 344 

11.  County  officers  for  misconduct  in  office.  State  v,  Saline 
County^ 423 

Trusts. 

1.  Goods  sold  by  debtor  to  a  relative.    Lininger  v,  Herron..  450 

2.  Appointment  and  removal  of  trustee;  discretion  of  court. 
Austin  V.  Austin 309 

Usury. 

1.  Burden  of  proof.     Darst  v.  Backus 281 

2.  Bona-fide  purchaser  for  value  before  maturity  without  no- 
tice takes  note  free  from  defense  of  usury.    Sedgvfick  v. 
Dixon 545. 

Verciict. 

1.  When  a  case  has  been  tried  three  times,  the  verdict  of  the 
jury  each  time  being  in  favor  of  the  plaintiff,  the  court  vnll 
not  set  aside  the  third  verdict  as  being  against  the  weight 

of  evidence,  unless  it  is  clearly  wrong.    Dunbar  v,  Briggs.,.    94 

2.  Evidence  equally  balanced,  verdict  will  not  be  disturbed. 
Bomberg  v.  Hughes 579 

3.  Sustained  by  evidence.    Lansing  v.  Johnson 174 

Nelson  v.  Johnson 180- 

Farmelev.  Conn  288 
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4.  ffddj  Not  sustained  by  evidence.    Mills  v.  State 578 

Van  Busikirk  v.  Chandler 584 

5.  Action  for  injury  to  property;  cause  of  iiyury  a  matter 
of  coi^ecture;  verdict  in  favor  of  plaintiff  not  set  aside  at 
his  instance,  because  not  as  large  as  it  probably  would  have 
been  had  the  cause  of  the  injury  been  ftilly  proved.  Ba^ 
zonv,  B,  iSM.  £,B,  Co 559 

6.  Form  given,  and,  Hddj  Correct  as  to  form  and  substance. 
Morrissey  V,  Schindler 673 

7.  Title  of  cause  not  neceesaiy  to  validity  of  yerdict.    Id,,.  682 

Waiver. 

1.  Acceptance  of  part  payment  on  contract.  Pauhnan  v, 
Cheney 392 

2,  Of  payment  of  premiums  by  insurance  company.  Western 
Jnmrance  Cot>.  ScheidU 495 

Warranty. 

1 .  If  there  be  in  &ct  a  warranty  of  soundness  of  horses,  and 
such  horses  are  shown  to  be  unsound  at  the  time,  the  war- 
rantor is  liable,  although  he  had  no  knowledge  of  such  un- 
soundness.   Dunbar  V,  Briggs 97 

Witnesses. 

1.  In  an  indictment  for  attempting  to  corrupt  a  witness  in 
a  judicial  proceeding  it  need  not  be  alleged'  that  such  wit- 
ness had  been  sworn,  recognized,  or  subpoenaed  in  such 
judicial  proceeding.     Chrisman  v.  State 107 

2.  When  such  judicial  proceeding  involves  a  trial  upon  an 
indictment  for  a  crime  or  misdemeanor,  it  is  not  error  to 
admit  in  evidence  upon  the  trial  of  the  case  at  bar  the  said 
indictment,  with  the  name  of  such  witness  attempted  to  be 
corrupted  endorsed  thereon  as  a  witness  on  the  part  of  the 
state.    Id 107 

Work  and  Labor. 

1.  Evidence  in  case  stated,  oonstraed.    Mbrrissey  v.  Schindr 

let 673 

2.  Yerdict  sustained  as  to  form  and  substanos.    Id. 673 
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